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COEEIGENDA. 

In  pages  129,  130.  131  and  133,  HTManus  v.  7%s  Lammkite  and  Ycrkahire 
Bttilway  Company,  reported  ^  H,  ^  N,  327,  is  inaccurately  described  as 
a  case  "  in  error^  instead  of  "  on  appeal." 

The  case  of  "2>utton  v.  Sally,*'  commencing  at  p.  748,  is  incorrectly  entitled 
"IkUtony.HalUw:* 
Page  61,  add  to  marginal  pomts  "  Ihtck  Act" 

Id.t  line  14  of  head  note,  for  "  from  time"  read  **  from  time  to  time." 

244,  line  6,  for  "  supporit"  read  •'  support." 

304,  line  12,  for  "r^ected"  read  "received." 

m  line  19  \  ®~®  "•^'  -^•"  ^^^^  "  ^^'^^^^^ 

370l  Une  19^  for  "  Tead"  read  "  Tedd." 

425^  erase  the  comma  after  "  only,"  in  line  15,  and  also  that  after  "  mentioned," 

line  6  from  bottom. 
428,  line  11,  for  "  T,  CampbeU  Foster^*  read  "  C.  X  Foster," 

mXet^'l^^  "•^-  -^•"  ^^°"  "^^^^•" 

454,'  line  18  \  ^^'  "  ^'^  ^'  ^^'^"  ^^^  "  ^'^^^  ^'  ^^*^'* 

498,  add  to  marginal  points,  "  Hawkers'  Act." 

566,  line  8,  for  "  appontment"  read  "  appointment." 

gyg'  >  after  the  names  of  the  counsel  insert  "contra." 

571 !  in  head  note,  for  "c.  79.,"  read  "r.  128." 

640,  line  11  of  head  note,  after  "consequently"  insert  *'was." 

661,  the  second  note  (a)  should  be  entitled  note  (b). 

666,  line  6  frY>m  bottom,  for  "  Reff.  y.  Skircoat"  read  "  Reg.  v.  The  InhabUanU 

of  Skircoat." 
743,  line  10  of  head  note,  for  "replication"  read  "replications." 

787,  line  9  from  bottom,  for  "4  Kent's  Com."  read  "  2  Kenfs  Com." 

788,  in  note  (6),  for  "2  Burr."  read  *•  4  Burr." 
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Goodman  against  Boycott.  ^^^^^a^^ 

*'  January  30tn. 

Declaration  in  detinne  for  title  deeds.    Plea»  that  the  deeds  were  Detinue, 
entrusted  to  and  deposited  with  the  defendant  by  one  G.^  deceased;    Title  deeds, 
that  the  plaintiff  claimed  the  riffht  to  the  possession  of  them  as  deyisee  Devisee, 
nnder  the  will  of  G, ;  that  the  detention  was  a  loss  of  them  by  the  de- 
fendant before  the  death  of  G,^  and  that  the  defendant  never  had 
possession  of  them  since  the  death  of  G,    On  demurrer  to  this  plea : 
Held  by  Wightman  J.,  that  the  plea  was  bad,  as  it  did  not  allege  that 
the  deeds  were  destroyed ;  and,  therefore,  assuming  that  they  were  still 
existing  and  as  the  property  in  them  was  Tested  by  the  devise  in  the 
plainti^  he  might  maintain  detinue :   Held,  by  Blackburn  J.,  that  the 
plea  was  good,  as  it  did  not  admit  that  the  defendant  had  possession  of 
the  deeds  since  they  were  the  plaintiff's. 

■r\ETINUE.— The  declaration  alleged  that  the  de- 
fendant detained  from  the  plaintiff  his  title  deeds 
of  certain  messuages,   or  teneinents^  and  land^  at  a 
place  called  WindmUl  Row,  in  the  borough  of  Kidder- 
vol.  II.  B  B.  &  8. 
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1862.  minster,  in  the  county  of  Worcester,  that  is  to  say,  a 
Goodman  counterpart  of  a  lease,  dated  the  28th  November,  1796, 
Boycott  °^^de  between  Edward  Davis,  and  Sarah,  his  wife, 
of  the  one  part,  and  James  Jauncy  of  the  other  part ; 
a  certificate  of  redemption  of  land  tax ;  and  a  chiro- 
graph of  a  fine,  of  and  relating  to  the  said  messuages 
or  tenements,  and  land ;  and  also  a  document  in  writing, 
being  an  undertaking  given  and  made  by  one  Mr.  Brad- 
land,  relating  to  the  said  messuages  or  tenements  and 
land  j  whereby  the  plaintiff  was  prevented  firom  selling 
or  mortgaging  the  same,  as  he  otherwise  would  have 
done :  and  he  claimed  a  return  of  the  deeds,  or  their 
value,  and  50/.  for  their  detention. 

Plea:  That  the  deeds  in  the  declaration  mentioned, 
were  entrusted  to  and  deposited  with  the  defendant  by 

one  Goodman,   deceased,   and  that  the  plaintiff 

claimed  the  right  to  the  possession  of  the  deeds  as 
devisee  under  the  last  will  and  testament  of  the  said 

Goodman,  and  never  had  any  other*  interest  in  the 

deeds.  It  then  averred  that  the  detention  in  the  decla- 
ration mentioned  was  a  loss  by  the  defendant  of  the 
deeds,  so  deposited  with  him  as  aforesaid,  before  the 

death  of  the  said Goodman,  and  that  the  defendant 

had  never  had  possession  of  the  deeds  since  the  death 
of  the  said Goodman, 

Demurrer  and  joinder. 

The  demurrer  was  argued  at  the  sittings  in  banc,  after 
Michaelmas  Term,  1861,  on  the  27th  Novemf)er,  before 
Wightman  and  Blackburn  J  J.  (a). 

MontaffU£  Smith  (-H".  Cole  was  with  him),  in  support 
of  the  demurrer.     The  plea  affords  no  answer  to  the 

(a)  The  argument  is  reported  by  H,  Holroyd,  Esq. 
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declaratioiL     The  property  in  the  deeds  aocompanies        i862. 
the  title  to  the  land^  and  passes  with  the  land  to  the  de-      goodmah 
visee;  and  their  loss  is  in  the  nature  of  damage  done  to     bq/cott. 
the  land.    By  analogy  to  the  cases  of  covenants  which 
run  with  the  land — such  as  covenants  to  repair — which 
pass  with  the  reversion  to  the  heir  or  devisee^  this  action 
ia  maintainable.    The  breach  of  covenant  in  those  cases 
is  a  continuing  breach  where  the  cause  of  action  is 
continuing.     In    King  v.  Jones  (a)    an    action    was 
brought  by  the  plaintiff,  as  the  heir  of  his  father, 
^g^^iost  the  defendant,  as  executor  of  Richard  Griffith^ 
^POQ  a  covenant  of  the  testator  to  do  all  lawful  and  reason- 
able acts  for  further  assurance,  upon  request ;   and  it 
vas  held  that  the  covenant  was  one  running  with  the 
l«nd,  and  that  the  heir  might  recover.     In  Kingdon  v. 
Jf(Me  (J)  it  was  held  that  an  action  by  the  plaintiff,  as 
^^trix  of  Richard  Kingdon^  against  the  defendant, 
«>r  a  breach  of  covenant  to  make  a  good  title,  could  not 
^  Quuntamed  without  shewing  some  special  damage 
^  the  testator  in  his  lifetime,  or  that  the  plaintiff 
^"^ed  some  interest  in  the  property.  Lord  EUenborough^ 
^  tte  argument  of  the  case,  says,  p.  862,  '*  It  has  been 
^ft  of  maxim  in  the  law  that  an  executor  so  tsx 
^I'^eaents  his  testator  as  to  be  entitled  to  maintain  an 
^^  in  respect  of  all  personal  contracts  made  with  the 
^^^W  and  broken  in  his  lifetime ;   but,  from  Co.  Lit 
^d  the  other  authorities  which  have  been  cited,  it  should 
^eem  that,  in  contracts  relating  to  the  freehold,  the 
executor  does  not  represent  his  testator  quite  to  that 
extent.    And  if  the  present  action  could  be  maintained 
this  inconvenience  would  certainly  result  from  it,  that 

(a)  6  Taunt.  418;  affirmed  in  error,  4  Mau,  f  8,  188. 
{b)  I  Mau.  #  8.  355. 
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18G2.  the  executor,  who  could  recover  only  nominal  damages, 
^GooDMAiT"  would  thereby  preclude  the  heir,  who  is  the  party 
BoTcoTT.  actually  damnified,  from  recovering  at  all,  for  I  am  not 
aware  of  any  case  in  which  an  action  has  been  holden  to 
be  maintainable  by  the  heir  after  a  former  recovery  by 
the  executor."  In  the  present  case  the  person  damnified 
is  the  devisee ;  he  has  the  land,  and  if  he  wishes  to  sell  it 
he  may  be  most  seriously  inconvenienced  by  the  loss  of 
the  title  deeds :  it  would  appear,  therefore,  that  he  is 
the  person  who  ought  to  sue  for  the  loss,  and  not  the 
executor.  In  Williams  on  Executors,  p.  715,  5th  ed., 
the  author,  in  treating  of  actions  upon  covenants 
real,  lays  it  down,  '^if  such  a  covenant  had  been 
broken  in  the  lifetime  of  the  testator,  or  intestate,  it 
should  seem,  according  to  the  old  authorities  that  the 
rule  was  that  the  executor  or  administrator  might  sue 
upon  it,''  and  he  cites  a  passage  from  Com.  Dig.  in 
support  of  such  rule ;  but  in  p.  716  he  adds,  ''this  rule, 
however,  has  been  directly  qualified  by  the  decision  of 
Kingdon  v.  Notile,  followed  by  that  of  King  v.  Jones,  in 
which  cases  it  was  held  that  where  there  are  covenants 
real,  that  is,  which  run  with  the  land,  and  descend  to 
the  heir,  though  there  may  have  been  a  formal  breach  in 
the  ancestor's  lifetime,  yet,  if  the  substantial  damage 
has  taken  place  since  his  death,  the  real  representative 
and  not  the  personal  is  the  proper  plaintiff." 

Then  the  loss  of  the  deeds,  which,  for  aught  that 
appears  to  the  contrary,  is  through  the  defendant's 
own  default,  is  no  answer  to  an  action  of  detinue. 
IVilUams  J.,  in  his  judgment  in  Reeve  v.  Palmer  (a), 
says :  ''  All  the  authorities,  from  the  most  ancient  time, 
shew  that  it  is  no  answer  to  an  action  of  detinue,  where 
(a)  5  C.  B.  X  S.  84—91. 
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a  demand  is  made  for  the  redelivery  of  the  chattel^  to  say        1862. 
that  the  defendant  is  unable  to  comply  with  the  demand  -^goodmIh" 
hy  reason  of  his  own  breach  of  duty/'  Boycott. 

Button^  contra. — ^The    plaintiff^  in  order  to  main- 
tain detinue,  must  shew  either  a  privity  by  bailment 
between  himself  and  the  defendant,  or  that  he  had 
a  right  to  the  possession  of  the  deeds  when  he  brought 
the  action.    Here  there  could  be  no  contract  of  bail- 
ment between  the  plaintiflf  and  the  defendant,  and,  the 
'oss  having  occurred  in  the  lifetime  of  the  testator, 
occurred  before  the  plaintiff  had  any  property  in  the  deeds. 
*«^?.  Palmer  (a)  only  decides  that  the  plea  here  would 
be  no  answer  to  the  action  if  it  had  been  brought  by  the 
plaintiff's  testator.     It  is  clear  that  the  testator  in  his 
lifetinie  could  have  maintained  an  action  against  the 
arfendant;  and  if  he  recovered  judgment,  the  judg- 
'Dcnt  would    have    been  that  he    recover  the    deed 
or  damages  for  its  detention ;  and  if  the  testator  had 
sued  in  tiis  lifetime,  and  then  died,  the  damages  would 
•^ave  gone  to  the  executor.     In  Br.  Ah.  tit.  Scu  Fa,  pi. 
^^•>  it  is  laid  down :    Si  home  recover  fait  concemant 
^^eritance  per  briefe  de  detinue,  et  damages  de  v.  liv. 
** '®  fait  soifc  de  estre  redelyver,  et  si  le  fait  ne  soit 
^^^  redelyver  tunc,  xx.  liv.   damages   et    devy,  et 
^^  ^pinionem  Curie  lexecutors  navera  execution  des 
amageg  devant  que  Theire  ad  scire  facias  pur  le  fait,  et 
^^I'ingas  ad  deliberandum  factum,  et  si  le  viscount 
^^e  quod  charta  perdita  vel  combusta  est,  donques 
^^^xitors  avera  scire  facias  del  damages  et  non  ante,  quod 
^»  et  in  plea  real  le  heire  avera  execution  del  terre, 
^^er  per  son  auncestor,  et  les  executors  averont  scire 
^^  des  damages  et  costes,  quod  nota."      Suppose  the 
{a)  5  C  2?.  y.  S.  W— 91. 
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1862.  defendant  had,  in  the  testator^s  lifetime,  wrongfully  cut 
GooDMAx  "  down  a  tree,  the  heir  could  not  have  brought  an  action 
BoTcoTi  ^^'  *^®  wrong;  and  as,  before  the  passing  of  the  8 &4 
fV.  4  c.  42.  *.  2.,  the  executor  could  have  brought  no 
action  for  damage  done  to  real  estate,  it  follows  that  no 
one  could  have  brought  an  action.  It  may  be  that,  not- 
withstanding that  statute,  there  is  a  class  of  cases  where 
a  wrong  is  committed  *in  the  testator's  lifetime,  for  which 
no  one  can  sue.  The  plea  shews  that  the  defendant  never 
had  possession  of  the  deeds  after  the  plaintiff  became 
entitled  to  them ;  the  plaintiff,  therefore,  cannot  main- 
tain this  action ;  if  any  action  lies,  the  executor  is  the 
proper  person  to  sue;  Raymond  v.  Fitch  (a),  RicketU 
v.  Weaver  {b),  1  miliamson  Executors,  719-20-21 .  5th  ed. 

H.  Cole  was  heard  in  reply. 

Cur.  ado.  vnlL 

The  following  judgments  were  now  read  by  Wigkt^ 
man  J. 

WiGHTMAN  J.  This  was  a  demurrer  to  a  plea  in 
detinue,  and  was  argued  before  my  brother  Blackburn 
and  myself  on  the  27th  of  November  last ;  and  as  we 
differ  in  opinion,  it  is  not  without  great  doubt,  and 
after  much  consideration,  that  I  have  arrived  at  the 
conclusion  that  the  plaintiff  is  entitled  to  judgment. 

The  declaration  alleged  that  the  defendant  detained 
from  the  plaintiff  his  title  deeds  of  certain  messuages 
and  land,  whereby  the  plaintiff  was  prevented  seUing  or 
mortgaging  the  same,  as  he  would  have  otherwise  done. 

The  defendant  pleaded  that  the  deeds  were  entrusted 
to  and  deposited  with  him  by  one  Goodman,  deceased, 

(a)  2  a  M,  cj-  i?.  588i  5  7yr.  985.  (h)  12  M.  j-  W.  718. 


V. 

Boycott. 
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and  that  the  plaintiff  claimed  them  as  devisee  under  his        iS62. 
will,  and  had  no  other  interest  in  them,  and  that  the     goodmah 
detention  of  them  was  a  loss  of  them  by  the  defendant 
before  the  death  of  the  said  Goodman  deceased,  and 
that  the  defendant  never  had  the  possession  of  them 
once  the  death  of  Goodman. 

It  is  not  allied  in  the  plea  that  the  deeds  have  been 
destroyed,  and  it  may  be  therefore  assumed  that  they 
are  still  existing;  and  as  the  property  in  them  is  by  the 
devise  vested  in  the  plaintiff,  he  may  maintain  detinue, 
though  he  never  had  the  actual  possession,  against  any 
one  who  detains  them ;  as  in  the  case  of  an  heir  at  law 
suing  in  detinue  for  an  heirloom :   Bro.  Ab.  Detinue^ 
pL  30.  46.    The  loss  of  them  would  be  no  answer  to  an 
action  by  the  original  bailor  unless  it  appeared  by  the 
plea  that  it  was  without  any  default  of  the  defendant. 
Is  then  the  loss  of  them  as  pleaded  an  answer  to  an 
action  of  detinue  by  the  present  plaintiff,  who  became 
the  owner  and  entitled  to  the  possession  after  the  alleged 
loss  by  the  defendant?    The  deeds  must  be  taken  to  be 
still  existing,  and  ought  to  be  in  the  possession  of  the 
defendant  ready  to  be  delivered  to  the  plaintiff;  and  he 
can  hardly  be  allowed  to  set  up  his  own  default  as  an 
eicnse  for  not  having  the  possession  of  the  plaintiff's 
property.     Consistently  with  the  defendant's  plea,  the 
deeds  may  have  been  found  immediately  after  the  death 
of  the  bailor ;  and  though  they  may  not  have  actually 
come  to  the  possession  of  the  defendant  since,  he  might 
have  known  where  they  were,  and  might  have  the  pos- 
session of  them  if  he  pleased.  The  case  would  have  been 
different  had  the  plea  stated  that  the  deeds  had  been 
burnt  or  destroyed  before  the  death  of  the  bailor;  for 
if  that  had  been  the  case,  the  plaintiff  would  never  have 
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1562.  tad  any  property  in  the  deeds  at  all,  and,  consequently, 
GooDMAH  coTild  not  be  entitled  to  maintain  an  action  to  recover 
Bo/coTT  *^®  possession,  or  damages  for  withholding  it.  As  the 
case  stands,  if  the  plaintiff  has  judgment  to  recover  the 
deeds  in  specie  or  their  value,  the  defendant  may,  before 
execution,  be  able,  as  they  are  still  existing,  to  comply 
with  the  first  requirement  of  the  judgment,  and  restore 
the  deeds  themselves.  The  action,  it  is  to  be  observed, 
is  not  to  recover  damages  for  losing  the  deeds,  but  for 
the  detention  of  them.  They  must  be  taken  upon  these 
pleadings  to  be  existing ;  the  plaintiff  is  the  owner,  and 
they  are  detained  from  him,  without  suflScient  legal  ex- 
cuse, by  the  defendant,  who  ought  to  be  in  possession  of 
them.  If  this  action  is  not  maintainable,  I  do  not  see 
how  any  action  can  be  maintained  by  anybody,  though 
the  plaintiff  has  sustained  great  damage.  The  executor 
of  the  bailor  cannot  maintain  detinue,  for  he  has  no 
property  in  the  deeds,  nor  right  to  the  possession,  nor 
was  there  any  request  or  refusal  to  deliver  them  in  the 
bailor^s  lifetime;  nor  can  he  maintain  an  action  for 
losing  them,  as  the  personal  estate  sustained  no  damage. 
I  therefore  think  that  the  plea  is  bad,  and  does  not 
answer  .the  declaration,  and  that  our  judgment  should 
be  for  the  plaintiff. 

Blackburn  J.  In  this  case  there  was  a  count  in 
detinue  for  the  plaintiff's  title  deeds  in  the  usual  form. 

To  this  the  defendant  pleads,  that  the  title  deeds  were 
deposited  with  him  by  one  Goodman^  since  deceased; 
and  that  the  plaintiff's  right  to  the  deeds  is  as  devisee 
of  Goodman,  and  not  otherwise;  that  the  defendant  lost 
the  deeds  in  the  lifetime  of  Goodman,  and  has  never 
had  possession  of  thera  since  his  death. 


Boycott. 
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To  ibis  there  is  a  demurrer.  1862. 

The  authorities,  from  those  to  be  found  in  Brookes     qoodmah 
Abridgment  tit.  Detinue,  down  to  Heeve  v.  Palmer  (a\ 
agree  that  where  the  defendant  in  detinue  had  at  one 
time  possession  of  the  plaintiff's  goods,  under  such  cir- 
cumstances that  he  was  bound  to  return  them  on  demand, 
he  cannot  defend  an  action  of  detinue  by  pleading  that 
m  consequence  of  something  amounting  to  a  default  on 
^  part,  as  between  him  and  the  plaintiff,  he,  the  defend- 
ant,  has  no  longer  possession  of  the  goods,  and,  couse- 
qnentlj^  cannot  comply  with  the  demand ;  and,  therefore, 
as  the  plea  in  the  present  case  does  not  allege  that  the 
S^8  were  lost  without  any  default  on  the  defendant's 
P^>  it  would  be  bad  if  it  appeared  that  the  defendant 
ever  had  the  plaintiff's  goods. 

^^t  the  plea  does  not  admit  this :  it  shews  that  the 
aefendant  had  those  deeds  before   they  became   the 
plaintiff^a,  and  that  he  lost  them  at  a  time  when  the 
plaintiff  had  nothing  in  them ;  and,  as  it  seems  to  me, 
^^  Qad  no  need  to  excuse  that  loss  as  against  the  plain- 
^>  inasmuch  as  the  plaintiff  was  not  then  injured  by  the 
loss  of  what  were  not  then  his  goods.    It  is  true  that  the 
plaintiff  has  since  then  acquired  by  the  devise  the  property 
in  those  deeds,  just  as  he  might  have  acquired  property 
in  any  other  goods  by  purchase ;  and  I  agree  that  he  has 
a  right  to  maintain  an  action  for  any  wrong  to  him,  as 
owner  of  those  deeds,  committed  subsequently  to  the 
time  when  they  became  his;  but,  as  a  general  rule, 
causes  of  action  already  accrued  do  not  run  with  the 
property  in  goods  or  deeds.     This  plaintiff  could  main- 
tain no  action  of  trover  or  trespass  for  any  act  done  to 
tie  deeds  before  they  were  his,  nor  could  he  maintain 

(a)  5  Com,  B,  N.  8.  &4. 
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1862.  in  his  own  name  any  action  on  the  contract  of  bailment 
GooDMAH  fo'  the  loss  admitted  by  the  demurrer  to  have  taken 
BoTcoTT.  place  before  the  plaintiff  had  any  property  in  them. 
I  quite  agree  that^  having  acquired  the  property  in  those 
deedsi  he  may  maintain  trover,  trespass  or  detinue  for 
anything  done  to  them  subsequently  to  his  acquiring  that 
property.  But  I  think,  on  this  record,  we  cannot  suppose 
that  the  defendant  has  had  any  control  over  the  deeds 
subsequent  to  the  time  when  the  plaintiff  acquired  the 
property,  that  is,  after  the  death  of  Goodman.  I  think 
the  general  rule  is,  that  no  right  of  action  already 
accrued  is  transferred  with  the  property  in  chattels. 
No  case  has  been  cited,  nor  have  I  been  able  to  find 
one,  for  saying  that  the  action  of  detinue  is  an  exception 
from  this  general  rule. 

It  follows  from  this  that  no  action  for  detinue  can, 
in  my  opinion,  be  maintained,  though  an  action  by  the 
executors  on  the  contract  of  bailment  would  lie :  whether, 
in  that  action,  the  damages  would  be  substantial  or  not 
I  need  not  now  determine. 

In  my  opinion,  therefore,  the  judgment  ought  to  be 
for  the  defendant. 

I  need  not  say  that  I  express  my  opinion  with  diffi- 
dence, as  it  unfortunately  does  not  agree  with  that  of 
my  brother  Wightman,  Still  I  think  myself  bound  to 
express  it. 

The  Court  having  consisted  of  only  two  Judges,  and 
being  equally  divided  in  opinion,  I  shall  withdraw  my 
opinion,  so  that  the  judgment  will  be  entered,  in  con- 
formity with  the  opinion  of  the  senior  Judge,  for  the 
plaintiff. 

Judgment  for  the  plaintiff. 
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1862. 


Scott  and  others  against  Pilkington  and  another.  Tuesday, 

January  2Sth. 

MuNROE   and    others  against    Pilkinqton   and  AcUonm 

,  foreign  judg- 

anotner.  nient. 

Lex  loci  con- 
...  ,  ,  .  .         ,  t       tractus. 

1.  In  an  action  on  a  contract  where  the  question  at  usue  has  no  rela-   Mistake  of 
tion  to  the  manner  of  perfonmng  the  contract,  or  to  the  consequences  of  ^^^^ 
aoQ-peifoniuuice,  and  relates  entirely  to  the  effect  of  the  transaction  at   ^^lea/. 

the  place  where  it  was  entered  into,  the  liability  of  the  defendant      ^^ 
m'lst  be  determined  by  the  lex  loci  contractus. 

2.  Where  an  action  is  brought  on  a  jud^ent  obtained  in  a  foreign 
voort,  the  pendency  of  an  appcMsI  in  the  foreign  Court  against  that  judg> 
nem  is  no  bap  to  the  action ;  although  it  may  afford  ground  for  the 
«qmtable  interposition  of  the  English  Conit  in  which  the  action  is 
"^Qg^t  to  prevent  the  possible  abuse  of  its  process,  and  on  proper 
^*"M  to  stay  execution. 

.  0.  Concessum,  that  the  judgment  of  a  foreign  Court  haying  jurisdic- 
^oa  oTer  the  subject-matter  cannot  be  questioned  here,  on  the  ground 
^  ^e  foreign  Court  has  mistaken  the  law  of  its  own  country,  or  haa 
^Je,  on  the  eridence,  to  an  erroneous  conclusion  as  to  the  facts. 

4.  In  an  action  on  a  judgment  obtained  by  the  plaintiff  against  the 
J«endant  in  the  Supreme  Court  of  New  York,  the  defendant  pleaded 
™*^  the  iudgment  was  erroneous  according  to  the  law  of  New  York,  and 
•as  liable  to  be  reversed,  and  that  he  was  prosecuting  proceedings  in 
^PP^  which  were  then  pending ;  and  he  set  out  the  record  of  the  proceed- 
!^  ui  the  original  suit  there,  by  which  it  appeared  that  the  cause  had 
J®^^  referred  by  order  of  the  Court,  not  to  a  private  arbitrator  selected 
E>y  the  parties,  but  to  an  officer  of  the  Court  directed  to  ascertain  the  facts, 
*ho  foun^j  certain  facts,  with  a  certain  conclusion  of  law  from  them, 
JJd  judgment  was  given  accordingly  in  favour  of  the  plaintiff;  although 
^®  same  conclusion  would  not  have  followed  bv  the  English  law  had  tJhe 
*"!©  facts  been  found  to  have  occurred  here :  held,  that  the  plea  was  no 
^oswertotheacUon. 

JN  the  first  of  these  actions  the  plaintiffs  were  W.  B. 
Scott,  K  H.  Thorn  and  K  C.   W.  Moore,  and  the 
defendants  were  John  Pilkington  and  Daniel  Pilkington. 

Declaration.      For    that    the  plaintiffs    heretofore^ 

to  yntj  in  and  by  the  Supreme  Court  of  the  city  and 

county  of  New  York,  in  the  United  States  of  America, 

by   the    consideration    and   judgment    of   the    same 

Court^  recovered  against  the  defendants  the  sum  of 
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1862.  18,067  dollars  and  97  cents,  together  with  565  dollars 
S^,Q„  and  40  cents  costs  and  disbursements,  amounting  in  all 
PiLKiNQTOH.  *^  *^^  ^^^  ^^  18,633  dollars  and  37  cents,  which  said 
judgment  still  remains  in  Ml  force  and  effect,  and  not 
in  anywise  satisfied,  reversed,  or  annijdled;  and  the 
plaintiffs  say  that  no  execution  hath  as  yet  been  obtained 
of  or  upon  the  said  judgment,  and  that  the  said  sum 
of  18,633  dollars  and  37  cents  is  still  wholly  unpaid,  and 
is  of  great  value,  to  wit  of  the  value  of  £3864.  O*.  llcL  ; 
whereby  an  action  hath  accrued  to  the  plaintiffs  to  de- 
mand and  have  of  the  defendants  the  said  sum  of 
3864/.  0^.  lid.;  yet  the  defendants  have  not  paid  the 
same,  or  any  part  thereof:  and  the  plainti£b  daim  5000/. 
Plea.  The  defendants  say  that  the '  following  is  the 
record  of  the  proceedings  in  the  said  action  in  the 
Supreme  Court  of  the  city  and  county  of  New  York,  in 
which  the  said  judgment  was  obtained,  and  of  the  said 
judgment  contained  in  the  judgment  roll  now  remaining 
among  the  records  of  the  said  court. 
''  New  York  Supreme  Court 

'*  fFilliam  B.  Scott,  Robert  H.  Thorn  and  Richard 
C.  JV.  Moore  against  John  PiVdngton  and  Daniel 
PiViington. 
"  Summons  for  money  demand  on  contract,  com.  for  ser. 
''  To  the  defendants  above  named. 
;:  "  You  are  hereby  summoned  and  required  to  answer 
the  complaint  in  this  action,  which  will  be  filed  in  the 
office  of  the  clerk  of  the  city  and  county  of  New  York, 
at  the  City  Hall,  in  the  city  of  New  York,  and  to  serve 
a  copy  of  your  answer  to  the  said  complaint  on  the 
subscribers,  at  their  oflSce,  No.  56,  IFall  Street,  in  the 
city  of  New  York,  within  20  days  after  the  service  of 
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this  sammons  on  you,  exdosiye  of  the  day  of  such        1862. 
service,  and  if  you  fail  to  answer  the  said  complaint        Scott 
witbin  the  time  aforesaid,  the  plaintiffs  in  this  action    piuihotoit. 
will  take  judgment  against  you  for  the  sum  of  21,462 
dollars  and  23  cents,  with  interest  thereon,  from  the 
19th  August^  1856,  besides  the  costs  of  this  action. 
Dated  New  York,  September  1,  1856. 

''  Martin  if  Smiths,  Plaintiffs'  attorneys. 
^'New  York  Supreme  Court.  City  and  county  of  New  York. 
"  WxOiam  B.  Scatty  Robert  H.  Thorn  and  Richard 
C.  W.  Moore  against  John  Pilhington  and  Daniel 
Pilkington, 

"  The  above  named  plaintiffs,  hy Martin  Sp  Smiths,  their 
attorneys,  for  their  complaint  against  the  above  named 
defendants  respectfully  state  that,  at  the  several  times 
hereinafter  mentioned,  the  plaintiffs  were,  and  still  are, 
co-partners  in  business  in  the  city  of  New  York,  under 
the  name  and  style  of  WiUiam  B,  Scott  Sp  Co,,  and  the 
defendants  were,  and  still  are,  co- partners  in  business 
in  Liverpool,  England,  in  the  kingdom  of  Great  Britain, 
and  elsewhere,  under  the  name  and  style  of  Pilkington 
Brothers. 

"  That  on  or  about  16th  February,  1856,  in  the  city 
of  New  York,  the  said  defendants  made  and  delivered 
to  Fleming  §r  Alden,  a  mercantile  firm  in  said  city, 
the  certain  letter  of  credit,  authority,  undertaking  and 
promise,  in  writing,  of  them,  the  said  defendants,  of 
that  date,  in  the  words  and  figures,  following,  that  is 
to  say. 

'' Messrs.  Fleming  if  Alden,  94,  Wall  Street,  New  York. 

''New  York,  16th  February,  1856. 
*'  Gentlemen, 

"In    reply  to  your  communication    made    to  me 
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1862.  t^^  mornings  respecting  your  drawing  exchanges  upon 
SooTT  ^^>  I  would  state  that  you  have  our  authority  to  do 
PiLKisQTOH.  ^'  ^^^  ^  ^^^^  exchanges  drawn  upon  us  will  be  duly 
honoured  and  protected.  This  power,  howeyer,  is  sub- 
ject to  being  withdrawn  at  any  future  time. 
"  Yours  very  truly, 
^'Daniel  Hlkinffton,  of  and  for  the  firm  of 
"  PUhington  Brothers,  LtverpooL 
"And  the  plaintiffs  further  say,  that  after  the  making 
and  delivery,  as  aforesaid,  of  the  said  letter  of  credit, 
the  said  Fleming  if  Alden,  by  virtue  and  in  pursuance 
of  the  authority  thereby  conferred,  and  while  the  same 
was  in  fiill  force,  on  or  about  22nd  July,  1856,  in  the 
city  of  New  York,  drew  their  certain  bill  of  exchange,  in 
sets  numbered  1st,  2nd,  and  3rd,  of  that  date,  directed 
to  the  defendants  at  Liverpool  aforesaid,  and  therein  and 
thereby  requested  the  defendants,  60  days  after  sight  of 
either  of  said  sets,  the  other  two  being  unpaid,  to  pay  in 
London,  to  the  order  of  the  plaintiffs,  by  their  said  firm 
style  of  William  B.  Scott  8f  Co.,  the  sum  of  1000/, 
sterling,  value  received,  and  the  said  Fleming  8f  Alden 
then  and  there  offered  the  said  bill  of  exchange  for  sale  to 
the  plainti£Es  for  the  amount  thereof,  and  a  certain 
premium,  according  to  the  rate  of  premium  then  in 
favour  of  exchange  on  London,  and  to  induce  and  per- 
suade  the  plaintiffs  to  purchase  such  bill  and  other  bills, 
to  be  drawn  by  the  said  Fleming  Sf  Alden  upon  the 
defendants,  under  and  in  pursuance  of  the  said  letter  of 
credit,  they  the  said  Fleming  8f  Alden  then  and  there,  and 
before  that  time,  shewed  to  and  left  on  deposit  with  the 
plaintiffs  the  said  letter  of  credit,  and  the  plaintiffs 
became  and  were  fully  informed  of  the  contents  thereof, 
and  upon  the  faith  and  credit  thereof  agreed  to  purchase. 
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>ni  thereupon  then  and  there  did  purchase  and  receiye       1862. 

of  and  fipom  the  said  Fleming  tf  Alden  the  said  bill  of       scorr 

^change,  and  in  consideration  of  the  premises  paid  to   pilk^iiotoh. 

tie  Baid  Fleming  Sf  Alden  therefor  in  moneys  of  the 

United  States    of    America,    the    sum    of  4,822-?^^ 

dollarS;  being  a  sum  equal  to  the  amount  expressed  in 

>ucli  bill  and  the  premium  of  exchange  aforesaid ;  and 

that  the  plaintifisy    by  reason    of   the    said    several 

pfemiseS;  thereby  became  and  were^  and  still  are^  the 

hoUeiB  and  owners  of  the  said  bill  of  exchange^  and  as 

such  entitled  to  have  and  demand  of  and  from   the 

d^dants  the  acceptance  of  the  said  defendants   in 

^ting  thereon,  and  due    payment    thereof  by  the 

defendants,  according  to  their  undertaking  and  promise 

in  the  letter  of  credit  aforesaid. 

''And  the  plaintiffs  further  say  that  afterwards,  the 
mm  of  money  in  said  bill  expressed  being  unpaid,  that 
is  to  say  on  6th  August,  1856,  they  caused  the  same  to 
he  duly  presented  for  acceptance  at  Liverpool  aforesaid 
to  the  defendants,  and  acceptance  thereof  by  the  defend- 
ants to  be  then  and  there  duly  demanded ;  and  that 
the  defendants  then  and  there  failed  and  refused,  and 
have  hitherto  failed  and  refused,  to  accept  the  said  bill 
by  writing  their  acceptance  on  the  same  or  in  any  other 
way,  to  the  wrong  and  injury  of  the  plaintiffs,  and 
contrary  to  the  said  promise  in  writing,  by  them  the 
said  defendants  made  and  delivered  as  aforesaid ;  by 
means  whereof,  the  premium  of  exchange  having  mean* 
while  advanced,  the  plainti£&  have  suffered  loss  and 
damage  to  the  amount  of  48667V(r  dollars,  lawful 
money  of  the  United  States  of  America. 

''2nd.  The  plaintiffs  as  another  cause  of  action  against 
the  defendants  further  state  that  afterwards,  on  or  about 
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18G2.        12th  August,  1856,  in  the  city  of  New  York,  the  said 
Scott        letter  of  credit  being  in  fiill  force  and  the  power  thereby 
PiLKnlaxoH.    conferred  being  in  nowise  withdrawn,  the  said  Fleming 
Sf  Alden,  by  virtue  and  in  pursuance  thereof,  drew  their 
certain  other  bill  of  exchange  in  three  sets,  numbered 
Ist,  2nd  and  8rd,  of  that  date,  directed  to  the  defendants 
at  Liverpool  aforesaid,  and  therein  and  thereby  requested 
the  defendants,  60  days  after  sight  of  either  of  said  sets, 
the  other  two  being  unpaid,  to  pay  in  London,  to  the  order 
of  Messrs.  Acker  Sf  Harris,  (then  and  there  a  mercantile 
firm  in  the  city  of  New  York),  the  sum  of  1000/.  sterling, 
Talue  received,  and  that  the  said  Fleming  jf  AUen  then 
and  there  offered  the  said  bill  of  exchange  for  sale  to  the 
payees  therein  named,  and  as  plaintiffs  are  informed,  and 
believe,  to  induce  the  said  payees  to  purchase  the  same, 
then  and  before  that  time  shewed  and  caused  the  said 
letter  of  credit,  then  and  before  that  time  in  possession 
of  plaintiffs,  to  be  shewn  to  and  read  by  the  said  Acker 
$*  Harris  and  the  contents  thereof  so  to  be  to  them 
communicated,  and  that  the  said  Acker  ^  Harris,  by 
reason  of  the  premises  and  on  the  faith  and  credit  of 
said  letter  of  credit,  as  plaintiffs  are  informed  and  believe, 
then  and  there  purchased  and  took  the  said  bill  of 
exchange  of   and  from  the  said  Fleming  Sf  Alden,  and 
paid  therefor,  as  plaintiffs  are  informed   and  believe, 
to  the   said  Fleming  ^  Alden  the   sum   of  4822^^ 
dollars  or  about  that  amount,  in  lawful  money  of  the 
United  States  of  America,  and  otherwise^  which  said 
sum  would  have  been  the  proper  value  of  said  bill  of 
exchange  in  New   York  when  duly  accepted  by  the 
defendants  according  to  their  said  promise  and  under- 
taking   in   that   behalf  in  the  said   letter  of  credit 
contained. 
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''And  the  plaintiffs  further  say  that  afterwards  and         1862. 
before  the  payment  of  the  said  bill,  and  before  any        scoit 
acceptance  thereof  or    presentment  of  the  same  for    p,ijt,Kcioii. 
acceptance  to  the  defendants,  and  while  the  said  letter 
of  credit  was  in  full  force  and  on  deposit  with  the  plain- 
tiffs as  in  the  first  cause  of  action  in  this  complaint 
mentioned,  on  or  about   12th  August^  1836,   in   the 
city  of  Sew  York  aforesaid,  the  said  Acker  Sf  Harris 
indorsed  the  said  last  mentioned  bill  of  exchange  and 
offered  the  same  for  sale  to  the  plaintiffii ;  and  thereupon 
tbe  plaintiffs,  relying  on  the  faith  and  credit  of  the  said 
letter  of  credit,  and  having  due  notice  that  the  said  bill 
had  been  drawn  in  pursuance  thereof  and  by  virtue  of 
the  power  and  authority  thereby  conferred,  and  that  the 
same  had  been  purchased  by  the  said  Acker  §•  Harris 
iipon  the  faith  and  credit  thereof  as  aforesaid,  purchased 
and  received  the  said  bill  of  exchange  of  and  from  the 
«aid  Acker  Sf  Harris,  and  on  the  faith  and  credit  of  such 
letter  of  credit  paid  therefor  to  the  said  Acker  Sf  Harris 
the  sum  of  4S22^^jf  dollars,   money  of  the   United 
States  o{  America,  which  said  sum  would  have  been  the 
proper  value  of  the  said  bill  of  exchange  in  New  York 
when  accepted  by  the  defendants  according  to  their  said 
promise  and  undertaking;  by  means  whereof  the  plain- 
tiffs became  and  were,  and  still  are,  the  holders  and 
owners  of  the  said  bill  of  exchange,  and  as  such  entitled 
to  have  and  demand  of  and  from  the  defendants  the 
acceptance  of  the  said  defendants  in  writing  thereon,  and 
due  payment  thereof  by  the  defendants,  according  to 
their  promise  and  undertaking  in  the  letter  of  credit 
aforesaid. 

"And  the  plaintiffs  further  say  that  afterwards,  before 
payment  of  the  sum  of  money  in  said  bill  expressed, 
VOL.  II.  c  B.  &  s. 
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1862.  that  is  to  say  on  the  27th  Augu$t,  1856,  at  Lwer" 
Scott  P^'  aforesaid,  the  plaintiffs  caused  the  said  biU  of  ex- 
PiLKiHOTOH.  change  to  be  duly  presented  for  acceptance  to  the 
defendants,  and  acceptance  thereof  by  the  defendants  to 
be  duly  demanded ;  and  that  the  defendants  then  and 
there  failed  and  refused,  and  have  hitherto  failed  and 
refused,  to  accept  the  said  bill  by  writing  their  acceptance 
on  the  same,  or  in  any  other  way,  to  the  wrong  and 
injury  of  the  plaintiffs,  and  contrary  to  the  said  promise 
and  undertaking  of  them,  the  said  defendants,  in  their 
letter  of  credit  aforesaid ;  by  means  whereof,  the  premium 
of  exchange  haying  meanwhile  advanced,  the  plaintiffs 
have  suffered  loss  and  damage  in  the  other  and  further 
sum  of  4866^i??y  dollars,  lawful  money  of  the  United 
States  of  America. 

"  3d.  And  the  plaintifis,  as  another  cause  of  action 
against  the  defendants,  farther  state  that  afterwards, 
on  or  about  the  19th  August,  1856,  in  the  city  of 
New  York,  the  said  letter  of  credit  bein^  in  full  force 
and  the  power  thereby  conferred  having  been  in  nowise 
withdrawn,  the  said  FUtning  8f  Alden,  by  virtue  and  in 
pursuance  thereof,  drew  their  certain  other  bill  of  ex- 
change in  three  sets,  numbered  1st,  2d  and  3d,  of  that 
date,  directed  to  the  defendants  at  Liverpool  aforesaid, 
and  therein  and  thereby  requested  the  defendants,  sixty 
days  after  sight  of  either  of  said  sets,  the  other  two 
being  unpaid,  to  pay  in  lAmdon,  to  the  order  of  the 
aforesaid  Messrs.  Acier  ^  Harris  (then  and  there  a 
mercantile  firm  in  the  city  of  New  York)  the  sum  of 
1000/.  sterling,  value  received,  and  that  the  said  Fleming 
i[  Alden  then  and  there  offered  the  said  bill  of  exchange 
for  sale  to  the  payees  therein  named,  upon  the  faith  and 
credit  of  the  said  letter  of  credit  then  in  possession  of 
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I9  and  at  and  before  that  time^  as  plaintiffs  1862. 
are  informed  and  believe,  caused  by  the  said  Fkming  8f  sqott 
Aldm  to  be  shewn  to  and  read  by  the  said  Acker  %  Pilkikgtok. 
Harriij  and  the  contents  thereof  to  be  communicated  to 
tbem,  as  in  the  second  cause  of  action  in  this  complaint 
mentioned;  and  that  the  said  Acker  §•  Harris ,  by 
reason  of  the  premises,  and  on  the  faith  and  credit  of 
said  letter  of  credit,  as  plaintiff  are  informed  and  believe, 
tben  and  there  purchased  and  received  the  said  last 
mentioned  bill  of  exchange  of  and  from  the  said  Fleming 
j*  AJim,  and  paid  therefor  to  the  said  Fkming  8[ 
Mn  the  snm  of  4822t^  dollars,  or  about  that 
amount,  in  lawful  money  of  the  United  States  oi  America^ 
which  said  sum  would  have  been  the  proper  value  of  said 
bill  of  exchange  in  New  Yorkt  when  duly  accepted  by 
the  defendants  according  to  their  said  promise  and 
nndertaking  in  that  behalf  in  the  said  letter  of  credit 
contained. 

''And  the  plaintiffs  further  say  that  afterwards,  and 
before  the  payment  of  the  said  bill,  and  before  any 
acceptance  thereof  or  presentment  of  the  same  for  ac- 
ceptance to  the  defendants,  and  while  the  said  letter  of 
credit  was  in  full  force,  and  on  the  deposit  with  the 
plaintiffi  as  in  the  first  cause  of  action  in  this  complaint 
mentioned,  namely,  on  or  about  19th  August,  1856,  in 
the  city  of  New  York  aforesaid,  the  said  Acker  8f  Harris 
^dorsed  the  said  last  mentioned  bill  of  exchange,  and 
offered  the  same  for  sale  to  the  plaintiffs ;  and  thereupon 
tbe  plaintiffs,  relying  upon  the  faith  and  credit  of  the 
8aid  letter  of  credit,  and  having  due  notice  that  the  said 
bill  of  exchange  had  been  drawn  in  pursuance  thereof, 
and  by  virtue  of  the  power  and  authority  thereby  con- 
ferred, and  that  the  same  had  been  pmrchased  by  the 
c  2 
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18G2.  said  Acker  §•  Harris  upon  the  faith  and  credit  thereof 
^n  as  aforesaid,  purchased  and  received  the  said  bill  of 
exchange  of  and  from  the  said  Acker  ^  Harris;  and, 
on  the  faith  and  credit  of  the  said  letter  of  credit,  paid 
therefor  to  the  said  Acker  jr  Harris  the  sum  of 
4822t%^  dollars,  lawful  money  of  the  United  States  of 
America^  which  said  sum  would  have  been  the  proper 
value  of  the  said  bill  of  exchange  in  New  York  when 
accepted  by  the  defendants,  according  to  their  said 
promise  and  undertaking ;  by  means  whereof  the  plain- 
tiffs became  and  were,  and  still  are,  the  holders  and 
owners  of  the  said  bill  of  exchange,  and  as  such  entitled 
to  demand  and  have  of  and  from  the  defendants  the 
acceptance  of  the  said  defendants  in  writing  thereon, 
according  to  their  promise  and  undertaking  in  the  letter 
of  credit  aforesaid, 

"And  the  plain  tiflfis  further  say  that  afterwards,  before 
payment  of  the  sum  of  money  in  said  bill  expressed, 
that  is  to  say,  on  2d  September  1856,  at  Liverpool  afore- 
said, the  plaintiffs  caused  the  said  bill  of  exchange  to  be 
duly  presented  for  acceptance  to  the  defendants,  and 
acceptance  thereof  by  the  defendants  to  be  duly  de- 
manded ;  and  that  the  defendants  then  and  there  failed 
and  refused,  and  have  hitherto  failed  and  refused,  to 
accept  the  said  bill,  by  writing  their  acceptance  on  the 
same,  or  in  any  other  way,  to  the  wrong  and  injury  of 
the  plaintiffs,  and  contrary  to  the  said  promise  and 
undertaking  of  them  the  said  defendants  in  their  letter 
of  credit  aforesaid ;  by  means  whereof,  and  of  the  rate 
of  premium  having  meanwhile  advanced,  the  plaintiffs 
have  suffered  loss  and  damage  in  the  other  and  further 
sum  of  4866VffV  dollars,  lawful  money  of  the  United 
States  of  America* 


XXV.  VICTORIA.  21 

"And  the  plaintiffs  further  say  that,  by  reason  of  the  1862. 
said  several  grievances,  they  have  been  deprived  of  the  s^ott 
use  and  benefit  of  the  said  several  bills  of  exchange,  and  pjut^ia^,,^ 
of  the  acceptances  of  defendants  thereon,  and  unable  to 
negodatethe  same^  except  upon  their  partnership  credit; 
that  the  total  value  of  the^said  bills  of  exchange,  in  the 
city  of  New  York,  if  accepted  by  the  defendants,  as  in 
duty  bound,  would  have  been  14,600t^V  dollars,  and 
that,  by  the  aforesaid  grievances  and  the  consequent 
deterioration  of  the  commercial  value  of  the  said  bills  of 
exchange,  they  have  suffered  loss  and  damage  to  the 
amount  last  mentioned,  which  amount  the  plaintiffs 
claim  in  this  action,  and  demand  judgment  against  the 
said  defendants  for  the  said  sum  of  14,600T%}r  dollars, 
itith  interest  from  the  commencement  of  this  action, 
besides  costs. 

'^  Martin  8;  SmitliSy  plaintiffs'  attorneys. 
City  and  county  of  New  York,  S.  S. 

''  William  B,  Scott,  one  of  the  plaintiffs  in  the  above 
entitled  action,  being  duly  sworn,  says,  that  the  fore- 
going complaint  is  true  to  his  knowledge,  except  as  to 
those  matters  which  are  therein  stated  on  information 
and  belief,  and  as  to  those  matters  he  believes  it  to  be 
true.  '«  fV.  B.  Scott 

"  Sworn  to  before  me  this  3rd  November,  1856. 

"  John  Bissell,  Commissioner  of  Deeds. 
Supreme  Court. 

John  Pilkington  8f  Daniel  Pilhington, 

ats 
William   B.  Scott,  Robert  H.  Thorn  and  Richard 
C.  W.  Moore. 
"The  above  defendants,  by  Miller  §•  Develin  their 
attorneys,  answer  the  complaint  of  the  above  plaintiffs, 
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1862.       and  say^  that  they  admit  that  the  said  plaintifia  were 

Scott       *^d  are  co-partners  in  business,  and  that  the  defendants 

PiLKiKQTOH.  ^^^  ^^^  *"^  co-partners,  as  stated  in  said  complaint, 

but  aver  that  the  said  defendants  were,  at  the  times 

mentioned  in  the  said  complaint,  and  are,  co-partners  in 

Liverpool  only,  and  not  elsewhere. 

''And  these  defendants,  in  answer  to  the  first  cause  of 
action  stated  in  said  complaint,  admit  that,  at  or  about 
the  time  mentioned  in  said  first  cause  of  action,  they 
made  and  delivered  to  Fleminff  Sf  Alden,  named  in  said 
complaint  the  letter  set  out  in  said  complaint.  And 
these  defendants,  further  answering  said  first  cause  of 
action  on  information  and  belief,  admit  that  the  said 
Fleminff  Sf  Jlden,  on  or  about  22nd  July,  1856,  in 
the  city  of  New  York,  drew  their  certain  bill  of 
exchange  in  sets,  and  that  the  same  is  correctly  set 
forth  and  described  in  said  first  cause  of  action;  but 
these  defendants  deny  that  the  said  Fleminff  jr  Alden, 
by  virtue  or  in  pursuance  of  the  authority  conferred 
by  said  letter,  or  while  the  same  was  in  force,  drew 
said  bill  of  exchange;  but,  on  the  contrary,  these 
defendants  aver  that  previously  to  the  drawing  of  said 
bill,  and  to  the  said  22nd  July,  1866,  these  defendants 
had  duly  withdrawn,  revoked,  annulled,  and  determined 
any  and  every  right,  authority,  power,  or  privilege  of 
•aid  Fleminff  Sf  Alden  given  or  conferred  by  said  letter, 
and  all  right,  authority,  and  power  to  draw  the  said  bill 
of  exchange,  or  any  other  bill  of  exchange,  under  or  by 
virtue  of  said  letter,  or  the  making  or  delivery  thereof 
to  them,  and  had  cancelled  and  put  an  end  to  the  said 
letter,  and  every  agreement  and  power  therein  con- 
tained. 

''And  the  said  defendants,  further  answering,  say  they 
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are  informed  and  believe,  and  therefore  admit,  that  the        18G2. 
said  Fleming  jf  Aldm  offered  the  said  bill  of  exchange        Som 
for  Bale  as  stated  in  the  said  first  canse  of  action,  but    pjjj^^^QToir. 
these  defendants  say,  on  like  information  and  belief,  that 
the  said  Fleming  tf  Alden  did  not,  for  the  purposes  men- 
tioned in  the  said  complaint,  or  any  of  them,  shew  to 
or  leave  in  deposit  with  the  said  plaintifb  the  said 
letter. 

''And  these  defendants,  further  answering,  say  that 
they  have  not  knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  or  not  the  said  plaintiffs  were 
fully  informed  of  the  contents  of  said  letter  or  any  part 
thereof,  or  as  to  whether  or  not  the  said  plaintiffs,  on 
the  credit  or  faith  thereof,  or  for  what  motive,  agreed 
to  purchase,  or  as  to  whether  or  not  they  did  purchase 
or  receive  the  said  bill  of  exchange,  or  as  to  whether 
or  not,  in  consideration  of  the  premises  stated  in  said 
complaint,  or  any  other  consideration,  they  paid  to 
Fleming  jf  Alden  therefor  any  sum  of  money  whatever, 
or  as  to  whether  or  not  the  said  plaintiffs  were,  or  still 
are^  the  holders  or  owners  of  the  said  bill  of  exchange, 
and  they  deny  that  the  said  plainti£b  are  entitled  to  have 
or  demand  of  or  from  these  defendants  their  acceptance, 
in  writing  or  otherwise,  on  said  bill,  or  payment  thereof 
from  these  defendants. 

''And  these  defendants  admit  the  statements  in  the 
said  cause  of  action  contained  in  regard  to  the  pre- 
sentation of  the  said  bill  for  acceptance  at  Liverpool,  the 
time  and  demand  thereof,  and  the  refusal  of  these  defend- 
ants to  accept ;  but  they  deny  that  such  refusal  was  to  the 
wrong  or  injury  of  the  said  plaintiffs,  or  contrary  to 
any  promise  of  these  defendants,  but  they  say  that  they 
have  not  knowledge  or  information  sufficient  to  form 
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18G2.  a  belief  as  to  who  caused  the  said  bill  to  be  presented 
Scott  ^^'  acceptance  or  acceptance  to  be  demanded. 
PiLJti»GTo»  "  "^^  these  defendants,  further  answering  said  cause 
of  action,  say  that  they  have  not  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  whether  or  not 
the  premium  of  exchange  had  advanced  as  stated  in 
said  cause  of  action,  or  as  to  whether  or  not  the  plain- 
tiffs have  suffered  loss  or  damage  to  any  amount  whatever. 
''2nd.  And  these  defendants,  answeiing  the  second 
cause  of  action  in  said  complaint  contained,  on  informa- 
tion and  belief,  admit  that  the  ^d^  Fleming  8f  Alden,  on  or 
about  the  12th  August,  1856,  in  the  city  of  New  York, 
drew  their  certain  other  bill  of  exchange,  in  sets  and 
that  the  same  is  correctly  described  and  set  forth  in  the 
second  cause  of  action ;  but  these  defendants  deny  that, 
at  the  time  of  the  drawing  of  the  said  last  mentioned 
bill  of  exchange,  the  letter  hereinbefore  mentioned  and 
in  said  complaint  set  forth,  was  in  force,  or  that  the 
said  Fleming  §•  Alden,  by  virtue  or  in  pursuance  of  the 
said  letter,  drew  the  said  last  mentioned  bill  of  exchange, 
but,  on  the  contrary,  these  defendants  aver  that,  pre- 
viously to  the  drawing  of  the  said  last  mentioned  bill 
of  exchange,  these  defendants  had  withdrawn,  revoked, 
determined  and  annulled  the  said  letter,  and  any  and 
every  right,  authority,  power  and  privilege  of  the  said 
Fleming  §•  Alden,  given  or  conferred  by  said  letter,  and 
all  right,  authority  and  power  to  draw  said  bill  of  ex- 
change, or  any  other  bill  of  exchange,  under  or  by  virtue 
of  said  letter,  or  the  making  or  delivery  thereof,  to 
them,  and  had  cancelled  and  put  an  end  to  said  letter, 
and  every  agreement  and  power  therein  contained. 

*'  And  the  defendants  further  answering  said  second 
cause  of  action,  on  information  and  belief,  say  and  admit 
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tbat  the  said  Fleming  8f  Alden  offered  the  said  last  2862. 
mentioned  bill  of  exchange  for  sale  to  Acker  §•  Harris,  scmi 
the  payees  thereof;  and  these  defendants  say  that^  as 
they  are  informed  and  believe,  the  said  Fleming  8f  Alden 
did  not  at  any  time  shew  said  letter  to  said  payees,  or 
cause  the  same  to  be  shewn  to  or  read  by  said  payees, 
or  the  contents  thereof  to  be  to  them  communicated 
for  any  purpose  whatever. 

''And  these  defendants,  further  answering  said  second 
cause  of  action,  say  that  they  have  not  knowledge  or 
information  sufficient  to  form  a  belief  as  to  whether  or 
not  the  said  Acker  §•  Harris,  by  reason  of  the  premises 
in  said  last  mentioned  cause  of  action  stated,  or  as  to 
whether  or  not  they,  on  the  faith  or  credit  of  said  letter, 
purchased  or  took  the  said  last  mentioned  bill  of  ex- 
chauge,  or  as  to  whether  or  not  the  said  Acker  8f  Harris 
paid  therefor  the  sum  of  4822f<?iy  doUars,  or  any 
other  sum. 

"And  these  defendants,  further  answering  said  second 
cause  of  action,  say  that  they  have  not  knowledge  or 
information  sufficient  to  form  a  belief  as  to  whether  or 
not  at  any  time  the  said  Acker  §f  Harris  endorsed  the 
said  last  mentioned  bill  of  exchange,  or  offered  the  same 
for  sale,  or  as  to  whether  or  not  the  plaintiffs  relied  on 
the  faith  or  credit  of  the  said  letter,  or  had  any  notice 
that  the  said  last  mentioned  bill  of -exchange  had  been 
drawn  in  pursuance  thereof,  or  by  virtue  of  the  power 
or  authority  thereby  conferred,  or  that  the  same  had 
been  purchased  by  the  said  Acker  Sf  Harris  upon  the 
faith  or  credit  thereof,  or  as  to  whether  or  not  the  said 
plaintiffs  purchased  or  received  the  said  bill  of  exchange 
of  or  from  the  said  Acker  tf  Harris,  or  as  to  whether 
or  not  the  said  plaintiffs,  on  the  faith  or  credit  of  the 
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1862.  said  letter,  paid  therefor  the  sum  of  4822i%%  dollars 
gcOTT  ^^  *^y  other  sum,  or  as  to  whether  or  not  the  plaintiffs 
PiLKiHQTOH  ^^^5*""®>  were,  or  are  the  holders  or  owners  of  said 
last  mentioned  bill  of  exchange.  And  they  deny  that  the 
said  plaintiffs  are  entitled  to  have  or  demand  of  or  from 
the  defendants  their  acceptance,  in  writing  or  otherwise 
on,  or  payment  of  the  said  last  mentioned  bill  of  exchange. 
And  these  defendants  admit  the  presentation  of  said 
last  mentioned  bill  of  exchange  for  acceptance,  and  the 
refusal  of  these  defendants  to  accept  the  same ;  but  they 
say  that  they  have  not  knowledge  or  information  suf- 
ficient to  form  a  belief  as  to  who  caused  the  said  last 
mentioned  bill  of  exchange  to  be  presented  for  accept- 
ance, or  acceptance  to  be  demanded;  and  they  deny 
that  such  refusal  was  to  the  wrong  or  injury  of  said 
plaintiffs,  or  contrary  to  any  promise  of  these  defend- 
ants. 

"  And  these  defendants,  further  answering  said  second 
cause  of  action,  say  that  they  have  not  knowledge  or 
information  sufficient  to  form  a  belief  as  to  whether  or 
not  the  premium  of  exchange  had  advanced  as  stated  in 
said  complaint,  or  as  to  whether  or  not  the  plaintiffs 
have  suffered  loss  or  damage  to  any  amount  whatever. 

'^  3d.  And  these  defendants,  answering  the  third  cause 
of  action  in  said  complaint  contained  on  information  and 
belief,  admit  that  the  said  Fkming  8f  Aldeuj  on  or  about 
19th  August  J 1856,  in  the  city  oi  New  York,  drew  their 
certain  other  biU  of  exchange  in  sets,  and  that  the  same 
is  correctly  described  and  set  forth  in  the  said  third 
cause  of  action ;  but  these  defendants  deny  that,  at  the 
time  of  the  drawing  of  the  said  last  mentioned  bill  of 
exchange,  the  letter  hereinbefore  mentioned,  and  in  such 
complaint  set  forth,  was  in  force,  or  that  the  said  Fleming 
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^  Alden^  by  virtae  or  in  pursuance  of  said  letter,  drew        1862. 
the  said  last  mentioned  bill  of  exchange;  but,  on  the        ^^^ 
contrary,  these  defendants  aver  that,  previously  to  the    piukiiIo,^^,. 
drawing  of  the  said  last  mentioned  bill  of  exchange,  these 
defendants  had  withdrawn,  revoked,  determined  and 
amiulled   the   said  letter,  and  any  and  every  right, 
authority,  power  and  privilege  of  the  said  Fleming  ff 
Alden  given  or  conferred  by  said  letter,  and  all  right, 
authority  and  power  to  draw  the  said  bill  of  exchange, 
or  any  other  bill  of  exchange,  under  or  by  virtue  of  said 
letter,  or  the  making  or  delivery  thereof  to  them,  and 
had  canceUed  and  put  an  end  to  said  letter,  and  eveiy 
agreement  therein  contained. 

''And  these  defendants,  further  answering  said  third 
cause  of  action  on  information  and  beUef,  say  and  admit 
that  the  said  Fleming  Sf  Alden  offered  the  said  last 
mentioned  bill  of  exchange  for  sale  to  Acker  jp  HarriSf 
the  payees  thereof;  but  these  defendants  say  that,  as 
they  are  informed  and  believe,  the  said  Fleming  jp  Alden 
did  not  at  any  time  shew  said  letter  to  said  payees,  nor 
cause  the  same  to  be  shewn  to  or  received  by  the  said 
payees,  or  the  contents  thereof  to  be  to  them  com- 
municated for  any  purpose  whatever. 

''And  these  defendants,  further  answering  said  third 
cause  of  action,  say  that  they  have  not  knowledge  or 
information  sufficient  to  form  a  belief  as  to  whether  or 
not  the  said  Acker  Sf  Harris,  by  reason  of  the  premises 
in  said  last  mentioned  cause  of  action  stated,  or  as  to 
whether  or  not  they,  on  the  faith  or  credit  of  the  said 
letter,  purchased  or  took  the  last  mentioned  bill  of 
exchange,  or  as  to  whether  or  not  the  said  Acker  Sf 
Harris  paid  therefor  the  sum  of  4822^0%  dollars,  or 
any  other  sum. 
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1862.  "  And  these  defendants,  further  answering  said  third 

Scott  caiise  of  action  in  the  said  complaint,  say  that  they  have 
PiLKiNQToir  ^^*  knowledge  or  information  snflScient  to  form  a  belief 
as  to  whether  or  not  at  any  time  the  said  Acker  Sf  Harris 
endorsed  the  said  last  mentioned  bill  of  exchange,  or 
offered  the  same  for  sale,  or  as  to  whether  or  not  the 
plaintiffs  relied  on  the  faith  or  credit  of  said  letter,  or 
had  any  notice  that  the  said  last  mentioned  bill  of 
exchange  had  been  drawn  in  pursuance  thereof,  or  by 
virtue  of  the  power  or  authority  thereby  conferred,  or 
that  the  same  had  been  purchased  by  the  said  Acker  8f 
Harris  upon  the  faith  or  credit  thereof,  or  as  to  whether 
or  not  the  said  plaintifis  purchased  or  received  the  said 
bill  of  exchange  of  or  from  said  Acker  §•  Harris,  or  as 
to  whether  or  not  the  said  plaintiffs,  on  the  faith  or 
credit  of  said  letter,  paid  therefor  the  sum  of  4822TV(r 
dollars,  or  any  other  sum ;  or  as  to  whether  or  not  the 
plaintiffs  became,  or  were,  or  are  the  holders  or  owners 
of  the  said  last  mentioned  bill  of  exchange.  And  they  deny 
that  the  said  plaintiffs  are  entitled  to  have  or  demand  of  or 
from  the  defendants  their  acceptance,  in  writing  or  other- 
wise on,  or  payment  of  the  said  last  mentioned  bill  of  ex- 
change. And  these  defendants  admit  the  presentation  of 
the  said  last  mentioned  bill  of  exchange  for  acceptance,  and 
the  refusal  of  these  defendants  to  accept  the  same ;  but 
they  say  that  they  have  not  knowledge  or  information 
suf&cient  to  form  a  belief  as  to  who  caused  the  said  last 
mentioned  bill  of  exchange  to  be  presented  for  accept- 
ance, or  acceptance  to  be  demanded ;  and  they  deny  that 
such  refusal  was  to  the  wrong  or  injury  of  the  said 
plaintiffs,  or  contrary  to  any  promise  of  these  defend- 
ants. 

''  And  these  defendants,  further  answering  said  third 
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cause  of  action^  say  that  they  have  not  kno\rledge  or        1862. 
iiiformation  sufficient  to  form  a  belief  as  to  whether  or        scott 
not  the  premium  of  exchange  had  advanced  as  stated  in    phj^ikotoh. 
said  last  mentioned  cause  of  action^  or  as  to  whether  or 
not  the  plaintiffs  have  suffered  loss  or  damage  to  any 
amount  whatever;  but  they  aver  that  this  action  was 
commenced  on  1st  September^  1856^  and  that  the  said 
last  mentioned  bill  of  exchange  was  not  presented  for 
acceptance  until  after  said  1st  September^  1856. 

'^  And  these  defendants^  for  another  and  a  separate  and 
distinct  answer  to  said  complaint,  and  each  and  every  of 
the  said  causes  of  therein  contained,  say  that  they,  these 
defendants,  have  never  been  copartners  in  business 
except  in  Liverpool  in  England  in  the  kingdom  of  Chreat 
Britain,  and  that  the  contract  contained  in  the  letter  set 
out  in  the  said  complaint,  and  bearing  date  16th  February^ 
1856,  was,  by  the  understanding  of  the  parties  and  by 
its  own  terms,  to  be  performed  in  said  England  and  not 
elsewhere,  and  that,  as  these  defendants  are  informed 
and  believe,  the  construction  and  force  thereof  must 
be  according  to  and  governed  by  the  law  of  said  Eng* 
land. 

"  And  these  defendants,  further  answering  the  said 
complaint,  say  that,  as  they  are  informed  and  believe,  the 
law  of  said  England  was  at  the  time  of  the  making  and 
delivery  of  said  letter  and  ever  since  has  been,  that,  for  a 
refusal  by  these  defendants  to  accept  any  bill  drawn 
under  said  letter,  Fleming  §•  Alden  alone  would  have 
and  could  maintain  an  action  against  these  defendants ; 
but  that  no  person  or  persons  other  than  said  Fleming  ^ 
Alden  could  or  can,  for  any  cause  whatever,  have  or 
maintain  an  action  on  said  letter,  by  reason  or  means  of 
anything  therein  contained,  against  these  defendants. 
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Ig62.  ''And  these  defendants,  further  answering  the  said 

'^^^        complaint,  say  that,  as  they  are  informed  and  believe, 

_      "-  the  said  letters  and  the  contracts  therein  contained  are, 

PiLKINGTOR. 

by  the  law  of  the  said  England,  merely  a  chose  in  action 
and  not  negotiable,  and  by  said  law  there  is  no  privity 
of  contract  between  the  said  plaintiffs  and  these  defend- 
ants; and  that,  on  a  refusal  by  these  defendants  to 
accept  the  bills  of  exchange  or  any  of  them  mentioned  in 
said  complaint,  no  cause  of  action  existed  or  exists  in 
favour  of  the  above  plaintiffs  against  the  defendants. 

''And  these  defendants,  further  answering  the  said 
complaint,  say  that,  as  to  all  matters  and  statements  in 
said  complaint  contained  not  hereinbefore  specifically 
admitted  or  denied,  these  defendants  have  not  knowledge 
or  information  sufficient  to  form  a  beliet 

''Wherefore  these  defendants  pray  that  the  said  com- 
plaint may  be  dismissed  with  costs. 

^^  Miller  ^  Develin,  defendants'  attorneys.  No.  53,  Liby 
Stf  City  and  County  of  New  York. 

"  John  E.  Develin,  being  duly  sworn,  says  that  he  is 
one  of  the  attorneys  of  the  above  defendants ;  and  he 
further  saith  that  he  hath  read  the  foregoing  answer, 
and  knows  the  contents  thereof,  and  that  the  same  is  true 
of  lus  own  knowledge  except  as  to  the  matters  stated  on 
information  and  belief,  and  that  as  to  those  matters  he 
believes  it  to  be  true. 

"And  this  deponent  further  saith  that  the  said  defend- 
ants, and  each  of  them,  resides  and  is  in  England  in  the 
kingdom  of  Great  Britain,  and  that  neither  of  them  is 
in  the  county  of  New  York,  and  that  this  deponent  and 
Jonathan  Miller,  the  other  attorney  of  defendants,  reside 
in  the  said  county  of  New  York.  And  this  deponent 
further  saith  that  he  has  no  personal  knowledge  of  the 
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matters  stated  in  tiie  said  answer ;  that  the  defence  in  1862. 
the  above  entitled  action  is  founded  in  part  on  written  sc^ 
instnunents^  which  are  in  the  possession  of  this  deponent ; 
that  he  has  had  correspondence  with  the  said  defendants 
on  the  subject  of  the  matters  stated  in  said  complaint 
and  answer,  and  that  they  have  stated  to  him  the  case  in 
foil  as  he  verily  believes:  that  another  part  of  said 
defence  is  founded  on  the  law  of  England,  and  that  he 
has  consulted  the  English  Reports  and  also  English 
lawyers  in  regard  to  such  law:  and  that  the  above  are 
flie  grounds  of  Ids  belief  as  to  the  truth  of  the  matters 
in  said  answer,  and  the  reasons  why  same  is  not  verified 
by  defendants  or  either  of  them. 
''  Signed,  John  E.  DeveKn. 

"  Sworn  to  before  me  this  5th  day  of  August,  1857. 
"Signed,  J.  T,  Robin^  Commissioner  of  Deeds. 

"  Within  is  a  copy  of  the  answer  of  the  defendants  in 
the  above  entitled  action. 

''New  York,  5th  August,  1857. 
"Milkr  ^  Develin,  defendants'  attorneys. 
''To  Martin  tf  Smiths,  Esquires,  Nassau  St. 

"At  a  special  term  of  the  Supreme  Court  of  the  state 
of  New  York,  held  at  the  City  Hall  of  the  city  of  New 
York,  on  the  8rd  of  August,  1859. 

"Present,  Hon.  Daniel  P.  Ingraham,  Justice. 

*'  Wm.  B,  Scott,  and  others  against  Daniel  PUhmgton 

and  another. 

"John  Munroe  and  others  against  the  same. 

*'0n  reading  and  filing  the  annexed  consent  and  on 

motion  of  Martin  §•  Smiths,  plaintiffs*  attorneys,  it  is 

ordered  that  the  above  entitled   actions,  and  all  the 

issues  therein,  be  and  the  same  are  hereby  referred  to 
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1862.       Henry  Niclioll  Esquire^   Counsellor   at  Law,   as  sole 
g^Q^       referee,  to  Lear  and  decide  the  same.    A  copy. 

"  Due  service  of  the  within  order  is  hereby  admitted. 

"Dated,  New  York,  Augwt  3d,  1859.    J.  E.  DeveUn, 
defendants'  attorney. 

"  New  York  Supreme  Court. 

"  Wm.  B.  Scott  et  al.  against  John  Pilkingtan  and 
Daniel  Pilhington. 
"  To  the  Supreme  Court. 

"  I,  Henry  Nicholl^  of  the  city  of  New  York,  to  whom 
by  an  order  made  in  this  action  on  the  3d  August,  1859, 
all  the  issues  therein  were  referred  to  hear  and  determine 
the  same,  do  report  that  I  have  been  attended  by  the 
attorneys  and  counsel  of  the  parties,  plaintiffs  and  defend- 
ants in  this  action,  and  that,  after  having  heard  their 
respective  allegations  and  proofs ;  I  do  find  that,  on  or 
about  16th  February,  1856,  the  defendants  made  and 
delivered  to  the  firm  of  Fleming  %  Alden,  of  the  city 
of  New  York,  a  paper  writing  in  the  words  and  figures 
following :  Messrs.  Fleming  §•  Alden,  94,  Wall  Street, 
New  York.— New  York,  16th  February,  1856.  Gentle- 
men, In  reply  to  your  communication  made  to  me  this 
morning,  respecting  your  drawing  exchanges  upon  us,  I 
would  state  that  you  have  our  authority  to  do  so,  and  all 
such  exchanges  drawn  upon  us  will  be  duly  honoured  and 
protected.  This  power,  however,  is  subject  to  being 
withdrawn  at  any  future  time.  Yours  very  truly,  Daniel 
Pilhington,  of  and  for  the  firm  of  Pilhington  Brothers, 
Liverpool, 

"  That  the  said  paper  writing  was  made  and  executed 
in  the  city  of  New  Yorh  by  the  defendant  Daniel  Hiking" 
ton,  then  in  said  city,  for  and  on  behalf  of  Pilhington 
Brothers,  of    Liverpool,    England,    composed    of  the 
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defendants  in  this  action :  that  the  said  paper'writing        1302. 
was  so  made  by  the  said  Daniel  PiUdngton,   at  the        '^^^ 
request  of  said  Fleming  %  Alden,  and  for  the  purpose    p^jj^i^^hotow 
and  with  the  intention  that  such  paper  writing  should 
be  exhibited  to  such  parties  as  might  buy  the  bills  of 
exchange  which  might  thereafter  be  drawn  by  the  said 
Fkmwf  ^  Alden,  in  the  said  city  of  New  York,  on  the 
said  defendants,  as  evidence  of  the  authority  of  the  said 
Fleming  ^  Alden  to  draw  said  bills  of  exchange. 

''That  afterwards  the  said  paper  writing  was  deposited 
hj  said  Fleming  %  Alden  with  the  plaintiffs,  who  were 
bankers  in  the  dty  of  New  Yorhj  as  evidence  of  the  said 
anthoritjr  of  the  said  Fleming  %  Alden  in  the  premises ; 
and  that  thereupon  the  said  Fleming  %  Alden,  at  the 
city  of  New  Yorh^  drew  the  several  bills  of  [exchange  in 
the  pleadings  in  this  action  mentioned  upon  the  said 
defendants;  and  which  said  bills  of  exchange  were  pur- 
du«ed  by  the  said  plaintiflfe,  at  the  city  of  New  York, 
the  said  plaintiffs,  upon  such  purchase  relying  upon  the 
&ith  and  credit  of  the  said  paper  writing  as  evidence 
that  the  said  Fleming  %  Alden  were  authorized  to  draw 
the  said  bills  of  exchange,  and  that  the  same  would  be 
duly  accepted  by  the  said  defendants. 

''That  at  the  time  of  the  drawing  of  the  said  bills  of 
exchange,  as  well  as  of  the  purchase  thereof  by  the 
plaintiffs,  the  authority  contained  in  the  said  paper 
^ting^  so  given  by  the  said  defendants,  had  not  been 
m  any  manner  revoked,  withdrawn,  or  annulled. 

"That  the  said  bills  of  exchange  were  duly  presented 
^7  the  plaintiffs  to  the  defendants  for  acceptance  at 
I^verpool,  and  acceptance  thereof  in  each  case  refused. 

"That  the  first  of  said  bills  was  so  presented,  and 
acceptance  refused,  on  the  6th  August,  1856.    That  on 

^^  II.  D  B.  &  8. 
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1862.       that  day  the  value  of  the  money  in  said  bill  of  exchange 
Scott        expressed  was,  in  the  currency  of  the  United  States,  the 

PiLKi'^'OTON.    «^°^  of  4836  AV  dollars. 

''That  the  second  of  said  bills  was  so  present ed^and 
acceptance  refused,  on  the  27th  August^  1856.  That  on 
that  day  the  value  of  the  money  in  the  said  last  men- 
tioned bill  of  exchange  expressed  was,  in  the  currency 
of  the  United  States,  the  sum  of  4836TVzr  dollars. 

''  That  the  third  of  said  bills  was  so  presented,  and 
acceptance  refused,  on  the  2d  September^  1856.  That 
on  that  day  the  value  of  the  money  in  said  last  men- 
tioned bill  of  exchange  expressed  was,  in  the  currency 
of  the  United  States,  the  sum  of  4836t'ijV  dollars. 

"  Upon  the  foregoing  facts  I  find,  as  conclusions  of 
law.  First.  That  the  said  paper  writing  was  a  general 
letter  of  credit,  operating  as  a  promise  and  imdertaking 
on  the  part  of  the  defendants  to  and  with  every  person 
who  should,  upon  the  faith  and  credit  of  the  authority 
in  said  paper  writing  contained,  piirchase  bills  of  ex- 
change drawn  by  Fleming  8f  Alden  on  the  defendants, 
that  said  bills  of  exchange  should  be  duly  accepted  by 
the  said  defendants.  Second.  That  the  said  contract 
in  its  obligations  and  interpretation  is  to  be  governed 
by  the  laws  of  the  state  of  New  Yorky  and  not  by  the 
laws  of  Great  Britain.  Third.  That  the  plaintifi  are 
entitled  to  recover  as  damages,  by  reason  of  the  breaches 
by  the  said  defendants  of  said  contract  in  their  refusing 
to  accept  the  said  bills  of  exchange,  the  value,  in  the 
currency  of  the  United  States,  of  each  of  the  said  bills 
of  exchange  at  the  said  respective  times  of  the  presen- 
tation thereof  for  acceptance,  with  interest. 

"I  do  therefore  report  that  the  plaintiflFs  are  en- 
titled to  a  judgment  in  the  sum  of  18,067  AV  dollars, 


V. 
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($18067^Vk)>  being  the  aggregate  amount  of  the  said  1862. 
three  bills,  mth  interest  as  aforesaid :  together  with  their  '^^ 
coats. 

"All  of  which  is  respectfully  submitted. 
Dated,  New  York,  February  28, 1860. 

Henry  Nichott,  Referee. 

"Due  service  of  a  copy  of  within  Referee's  Report  is 
hereby  admitted. 

"March  6,  1860. 

"John  E.  Develin,  defendants'  attorney. 
"Supreme   Court.      City  and    county  of  New  York. 

WiUiam  B.  Scott,  Robert  H.  Tliam  and  Richard  C 

W.  Moore  against  John  PUhington  and   Daniel  PU- 

hinyton. 

"This  action  and  all  the  issues  thereon  having,  by  an 
order  of  this  Court,  been  referred  to  Henry  NichoH,  Esq., 
as  sole  referee,  to  hear  and  decide  the  same,  and  the 
said  action  having  been  tried  before  said  referee,  and 
said  referee  having  filed  his  report  herein,  whereby  he 
finds  that  the  plaintififs  are  entitled  to  a  judgment 
against  the  defendants,  in  the  sum  of  18,067t%V  dol- 
lars, and  costs:  Now,  on  motion  of  Martin  and 
Smithg,  attorneys  for  the  plaintiffs,  it  is  adjudged  that 
the  plaintiffs,  WiUiam  R.  Scott,  Robert  H.  Thorn  and 
Bichard  C.  W.  Moore,  recover  of  the  defendants,  John 
Pilkinyton  and  Daniel  PUhington,  the  said  sum  of 
18,067tV?f  dollars,  together  with  565tV7  dollars  costs 
and  disbursements,  amounting  m  all  to  the  sum  of 
18,637Tyff  dollars. 

"  Amount  and  interest      .     .  «18,067  .  97 
"Costs 565.40 

>18,633 .  37 
n  2 
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1862.  "  Filed  March  7, 1860,  at  2  o'clock  and  2  minutes. 

Scott  ''All  of  which  we  have  caused  by  these  presents  to  be 

PiLKixGTON.  exemplified,  and  the  seal  of  the  Supreme  Court  to  be 
hereto  afi&xed. 

''  Witness  Hon.  J.  Sutherland,  Justice,  at  the  city  of 
Nao  York,  the  27th  March,  1860,  and  of  our  Independ- 
ence the  84th. 

*^John  Claneyy  clerk.*' 

And  the  defendants  further  say  that  the  said  judgment 
is  erroneous^  according  to  the  law  in  force  in  the  said 
city  and  state  of  New  York,  and  is  liable  to  be  reversed 
by  the  Court  of  appeal  in  that  behalf. 

And  the  defendants  further  say  that  they  the  defend- 
ants had  before  the  commencement  of  this  action  taken, 
and  that  they  are  duly  prosecuting  proceedings  in  the 
said  Court  of  appeal,  to  obtain  the  reversal  of  the  said 
judgment,  which  proceedings  were  at  the  time  of  the 
commencement  of  this  action  and  still  are  pending  in 
the  said  Court,  and  that  the  said  Court  has  not  yet 
given  judgment  thereon. 

The  plaintiffs  took  issue  on  this  plea:  and  also 
replied,  that  according  to  the  law  in  force  in  the 
said  city  and  state  of  New  York,  and  according  to 
the  practice  of  the  said  Supreme  Court,  and  the  said 
Court  of  appeal,  and  other  Courts  there  in  that  behalf 
at  the  time  of  the  said  judgment,  and  still  existing, 
execution  on  such  judgments  as  in  the  declaration 
mentioned  should  not  be  stayed  or  delayed  by  pro- 
ceedings in  error  or  for  reversal,  as  in  the  said  plea  of 
the  defendants  mentioned,  without  the  special  order  of 
the  court  or  a  Judge,  unless  the  person  in  whose  name 
the  proceedings  were  brought  should  have  given  security 
for  the  payment  of  the  moneys  recovered  in  and  by  the 
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judgment,  together  with  costs;  yet  the  said  defendants        1562. 

had  not,  nor  had  either  of  them  or  any  other  person,        scm 

obtained  any  such  leave  as  aforesaid,  or  given  any  sach 

secmity  as  aforesaid,  but  had  therein  wholly  failed  and 

made  default,  and  the  plainti£b  were  and  always  had 

been,  notwithstanding  such  proceedings  and  appeal  in 

the  said  plea  of  the  defendants  mentioned,  according  to 

the  practice  of  the  said  Courts  thereinbefore  mentioned, 

entitled  to  the  fruits  of  the  said  judgment,  and  to  receive 

of  and  from  the  defendants  the  moneys  thereby  recovered, 

and  to  have  execution  for  the  same. 

To  this  replication  the  defendants  took  issue,  and  also 
demurred. 

The  pleadings  and  questions  in  the  second  action 
were  similar  to  those  in  the  first. 

The  demurrers  were  argued  in  Easter  Term,  1861,  on 
the  16th  April;  before  Cachbum  C.  J.,  Crornpton  and 
Blackburn  J  J.  (a). 

MelUsh,  in  support  of  the  demurrers. — The  causes  in 
America  ought  to  have  been  determined  according  to  the 
English  law.  The  rule  is  that  the  validity,  nature,  obli- 
gation and  interpretation  of  a  contract  are  to  be  deter- 
mined by  the  law  of  the  place  where  it  is  to  be  performed ; 
Story  Confl.  Laws,  §  280,  4th  ed.,  Dig.  Lib.,  44,  tit.  7, 
1.  21,  Robinson  v.  Bland  {b),  which,  in  the  present  case 
yf2A  England,  where  the  bills  to  be  drawn  by  Fleming  % 
Aiden  were  to  be  made  payable.  If  that  be  so,  the  record 
shews  that  the  plaintiffs  had  no  cause  of  action  against 
the  defendants,  that  there  was  no  privity  of  contract 

(a)  The  argument  haa  been  drawn  up  from  the  notes  of  FrancU  Ellis, 
(A)  2  £10^.  1077. 
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1862.       between  them^  and  that  the  plaintiffs'  right  to  sue  on 
^^^^        these  bills  is  against  Fleming  S[  Alden  with  whom  his 


-,     ^-  contract  was  made. 


Bat  even  supposing  this  matter  is  to  be  determined 
by  the  American  law^  the  decision  of  the  Court  there  was 
erroneous,  and  proceedings  in  appeal  are  now  pending. 
[^Cockbum  C.  J.  How  can  we  decide  such  a  question? 
As  to  an  appeal  being  pending,  that  cannot  be  the 
subject  of  a  plea,  however  it  might  be  for  the  equitable 
interference  of  this  Court.]  It  is  true  that  English 
Courts  will  not  question  the  decisions  of  foreign  Courts 
on  the  ground  that  thay  have  mistaken  their  own  law, 
or  have  come  to  a  wrong  conclusion  on  the  facts ;  Bank 
of  Australasia  v.  Nias{a);  but  they  will  do  so  in  many 
other  cases,  instances  of  which  are  to  be  found  in  the 
books :  Rothschild  v.  Currie  (ft),  Lewis  v.  Owen  (e),  Novelli 
V.  Ro8si{d),  Reimers  v.  Druce  (e) .  Nicholson  v.  Ricketts{f) 
is  very  like  this  case,  and  is  an  authority  for  the  defend- 
ants. ICrompton  J.  Ricardo  v.  Garcias{g)  shews  that 
we  cannot  go  into  the  merits  of  the  decision  of  a  foreign 
Court.  How  can  we  review  the  judgment  of  an  American 
Court  on  the  question  of  privity  or  no  privity  ?  Blackburn 
J.  You  are  really  asking  us  to  say  that  the  American 
Court  was  wrong  in  holding  that  there  was  eridence 
of  a  contract.] 

Baylis,  contra. — The  case  ought  to  be  determined  by 
the  American  law.  The  principle  laid  down  by  Storg, 
in  the  passage  adduced  by  the  other  side  {Confi,  Laws, 

(a)  16  Q.  B.  717.  (b)  1  Q.  B.  43. 

(c)  4  -B.  #  Aid.  654.  {d)  2B,^  Ad.  757. 

(0  26  L.  J.  Ch.  196;  23  Beav.  145. 

if)  29  L.  J.  Q,  B.  55;  6  Jur.  N.  S.  442. 

(g)  12  a.  4'  F.  368. 
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J  280)^  is  stated  too  broadly,  and  is  not  borne  out  by  the  1862. 
authorities  cited  in  support  of  it.  Westlahe,  in  his  Private  scoit 
hUrn,  Law,  p.  156,  §  167,  lays  down  the  following  prin-  pilkimctoit, 
ciples,  deduced  from  a  passage  in  Bartolus  Com,  in  Cod, 
Hb.l.  tit.  1. 1. 1.,  ''The  litis  ordinatio,  the  mode  of  pro- 
cedure, depends  on  the  law  of  the  forum :  the  solemnities 
necessary  to  contracts,  and  the  obligations  which  result  at 
the  time  of  contracting  fi'om  the  nature  of  the  contract 
itself,  depend  on  the  law  of  the  place  of  celebration : 
those  which  result  from  the  combination  of  a  posterior 
fact  with  the  original  contract  depend  on  the  law  of  that 
place  where  the  posterior  fact  occurs  :  the  non-perform- 
auce  of  the  contract  by  the  omission  or  delay  of  one  of 
the  parties  is  to  be  regarded  as  such  a  posterior  fact,  and 
its  juridical  consequences  deduced  accordingly :  if  the 
parties  stipulate  for  the  performance  of  their  contract 
at  a  certain  place,  it  is  by  the  law  of  that  place,  as  that 
where  the  omission  to  perform  is  committed,  that  the 
obligations  flowing  from  non-performance  must  be  ascer- 
tained :  and  if  they  name  no  place  of  performance,  or 
stipulate  for  several  in  the  alternatire,  so  as  to  leave  the 
choice  to  the  promisee,  the  obligations  flowing  from  non- 
performance must  be  ascertained  by  the  law  of  the 
forum,  whether  the  promisor^s  domicile,  or  any  one  of  the 
stipulated  places  of  performance,  have  been  chosen  as 
the  forum  by  the  plaintiff."  And  at  p.  195,  §  208. 
"The  jurisprudence  which  binds  the  contractor  in  the 
inception  of  his  contract  determines  the  nature  and 
extent  of  the  liabilities  he  incurs,  and,  if  any  of  them 
are  conditional,  the  circumstances  in  which  they  are  to 
arise:  and  though  those  circumstances  may  afterwards 
occur  within  another  jurisdiction,  they  can  have  no  other 
1^  effect  than  by  relation  to  the  contract,  or,  therefore. 
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1862.       than  was  traced  out  for  them  in  the  bq^inning  by  tlie 

Scott       ^^  which  then  bound  the  contractor."    In  Tudor's 

Pilk'ngtok.   I^^^i^  Mercantile  Cases,  238,  also,  in  the  notes  to 

Dan  V.  Lippmann  (a),  we  find,  "  If  by  the  law  of 

the  country  where  a  contract  is  made,  no  personal 

obligation  is  created,  but  a  right  only  is  conferred  of 

proceeding  in  rem,   such   contract  will  not   be    held 

to  raise  a  personal  obligation  in  the  countiy  where 

the  contract  is  enforced:"  for  which  he  cites  Melon  v. 

The  Duke  de  Fitz  James  (6).      {^Blackburn  J.    In  that 

case  the  contract  was  a  French  contract  altogether.] 

Trimbey  v.  Vignier  (c)  is  also  an  authority  in  favour  of 

the  defendant     [Blackburn  J.    There  the  note  sued  on 

was  made  in  France,  and  was  both  payable  and  indorsed 

there.] 

Even  if  this  question  is  to  be  determined  by  the 
English  law,  there  is  nothing  on  this  record  to  negative 
the  fact  of  privity  between  the  parties.  [BUxckbum  J. 
I  do  not  think  the  record  shews  that  there  was  privity.] 
The  arbitrator  has  found  there  was ;  and  the  Court  will 
not  review  his  decision.  In  the  cases  cited  by  the  other 
side,  in  which  the  Courts  here  have  reviewed  foreign 
judgments,  the  judgments  of  the  foreign  Courts  were 
clearly  wrong.  If  the  English  law  is  to  prevail  in  this 
case,  the  parties  would  be  bound  by  the  award,  seeing 
that  it  was  made  by  consent ;  Ashton  v.  Poynter  (rf). 
[Blackburn  J.  That  does  not  clearly  appear  from  the 
record.  Crompton  J.  Besides,  if  the  declaration  is 
bad,  as  shewing  no  cause  of  action,  the  plaintiff  cannot 
recover.] 


(a)  5  a,  ^F.  1.  (b)  1  Bos.  4-  P.  138. 

(r)  1  Sinsf.  y.  C.  151.  (d)  S  Dowl  201. 
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Mellish  was  heard  in  reply.  1862. 

Cur.  adv.  vult         gcorr 

The  judgment  of  the  Court  was  now  delivered  by 

CocKBTTBN  C  J.  lu  esch  of  these  cases  the  same 
question  arises. 

The  plamtiff  sues  upon  a  judgment  obtained  by  him 
against  the  defendant  in  the  Supreme  Court  of  the 
comity  and  city  of  New  York. 

The  defendant  in  his  plea  sets  out  the  record  of  the 
judgment  at  lengthy  and  concludes  with  an  averment 
that  the  judgment  is  erroneous  according  to  the  law  of 
New  York,  and  is  liable  to  be  reversed,  and  that  the 
defendant  is  prosecuting  proceedings  in  appeal  which 
are  now  pending.  As  far  as  regards  this  part  of  the 
plea,  we  expressed  our  opinion,  in  the  course  of  the 
ailment,  that  though  the  pendency  of  an  appeal  in  the 
foreign  Court  might  afford  ground  for  the  equitable 
interposition  of  this  Court  to  prevent  the  possible  abuse 
of  its  process,  and  on  proper  terms  to  stay  execution 
in  the  action,  it  could  not  be  a  bar  to  the  action  itself. 

A  question  of  greater  difficulty  arises  on  the  conten- 
tion of  the  defendant,  that  on  the  face  of  the  judgment 
of  the  Court  of  New  York,  as  set  forth  on  the  record, 
there  appears  to  be  such  error  that  the  judgment  could 
not  be  enforced  here.  It  was  not  denied  that,  since  the 
decision  in  the  case  of  The  Bank  of  Australasia  v.  Nias  {a), 
we  were  bound  to  hold  that  a  judgment  of  a  foreign 
Court,  having  jurisdiction  over  the  subject-matter,  could 
not  be  questioned  on  the  ground  that  the  foreign  Court 
had  mistaken  their  own  law,  or  bad  come  on  the  evi- 
(a)  16  Q.  B,  717. 
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1862.  dence  to  an  erroneous  conclusion  as  to  the  facts ;  bat  it 
Scott  ^^  contended,  that  in  the  present  case  the  record  of 
PiLKisaTOH  *^®  judgment  shewed  that  the  Court  of  New  York  ought 
to  have  decided  the  case  before  them  according  to 
English  law,  and  that  they  had  either  disregarded  the 
comity  of  nations  by  refusing  to  apply  the  English  law, 
or  erred  in  their  view  of  the  English  law ;  and  that  when 
either  of  these  alternatives  appeared  on  the  &ce  of  a 
foreign  judgment,  such  judgment  ought  not  to  be  en- 
forced in  this  country.  It  is  not,  in  our  view  of  the  case, 
necessary  to  decide  how  far  these  objections  would  prevail 
if  they  were  founded  in  fact;  and,  as  the  question  how  far 
a  foreign  judgment  may  be  examined  is  one  of  admitted 
di£5culty,  we  do  not  desire  to  express  any  opinion  upon  it 
further  than  may  be  necessary  to  decide  the  present  case. 
In  the  present  case,  construing  the  record  of  the  Court 
of  New  York  in  the  way  most  favourable  to  the  defend- 
ants, we  find  there  that  the  cause  was  referred  by  order 
of  the  Court.  We  do  not  understand  the  referee  to 
have  been  a  private  arbitrator  selected  by  the  parties, 
but  an  officer  of  the  Court  directed  to  ascertain  the  facts. 
We  find  on  the  record  that  this  referee  reports  that  one 
of  the  defendants  being  in  New  York,  wrote  and  de- 
livered to  Messrs.  Fleming  §•  Alden  a  letter  of  credit,  in 
the  following  terms :  "  Messrs.  Fleming  Sf  Alden,  94,  fFall 
Street,  New  York.~New  York,  16th  February,  1856. 
Gentlemen,  In  reply  to  your  communication  made  to 
me  this  morning,  respecting  your  drawing  exchanges 
upon  us,  I  would  state  that  you  have  our  authority  to 
do  so,  and  all  such  exchanges  drawn  upon  us  will  be 
duly  honoured  and  protected.  This  power,  however,  is 
subject  to  being  withdrawn  at  any  future  time.  Yours 
very  truly,  Daniel  Pilkington,  of  and  for  the  firm  of 
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Pilkayt(ni  Brothers,  Liverpool"  The  referee  reports  X862. 
that  this  letter  was  deliyered  in  New  York  by  Daniel  scon 
PSkaytony  for  the  purpose  and  with  the  intention  that  PxLK7iioTO]r. 
it  should  be  exhibited  to  the  persons  who  might  buy  the 
bills  of  exchange  which  might  be  drawn  by  Fleming  tf 
AUen/mNew  York,  on  JPilkinffion  Brothers  in  Liverpool, 
88  endence  of  their  authority  to  draw  such  bills :  that 
the  plaintiffs  in  each  action  did  buy  biUs  so  drawn,  but 
acceptanoe  thereof  was  refused  by  Pilkington  Brothers  in 
Liverpool  On  these  facts  the  referee  finds,  as  a  conclusion 
of  law,  that  the  letter  "  operated  as  a  promise  and  under- 
taking on  the  part  of  the  defendants  to  and  with  every 
person  who  should,  upon  the  faith  and  credit  of  the  autho- 
rity in  said  paper  writing  contained,  purchase  bills  of  ex- 
change drawn  by  Fleming  tf  Alden  on  the  defendants,  that 
said  bills  of  exchange  should  be  duly  accepted  by  the  said 


It  may  be  conceded,  in  favour  of  the  defendants,  that 
if  in  a  case  before  us  the  same  &cts  which  are  stated 
to  haye  occurred  at  New  York  had  been  stated  to  have 
occurred  in  London,  we  should  not  have  agreed  in  this 
conclusion  of  law,  nor  have  found  that  there  was  any 
privity  of  contract  between  the  defendants  and  the  pur- 
chasers of  the  biUs  of  exchange ;  but  the  law  of  New 
York^  as  stated  by  the  referee,  having  been  adopted  by 
the  New  York  Court,  we  must,  for  the  present  purpose, 
take  the  law  of  that  place  to  be  as  represented ;  and  this 
brings  us  to  the  point  as  to  which  law  is  to  prevail  on 
the  question  as  to  the  liability  of  the  defendants — it  being 
contended,  on  their  part,  that  as  the  thing  contracted  for, 
namely,  the  acceptance  of  the  bills,  was  to  be  performed 
in  this  country,  the  law  of  England,  as  that  of  the  place 
of  performance,  ought  to  prevail. 
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1862.  We  are  of  a  contrary  opinion^  it  appearing  to  ns  that 

^^^       the  question  of  the  defendants'  liability  must  be  deter- 
PiLKiKGTOH    ^"i^d  by  the  lex  loci  contractus. 

The  question  at  issue  has  no  relation  to  the  manner 
.  of  performiug  the  contract,  or  to  the  consequences  of 
non-performance.  It  relates  entirely  to  the  effect  of 
the  transaction  at  New  York^  and  the  document  signed 
there  by  one  of  the  defendants  on  behalf  of  the  rest  (his 
authority  to  bind  the  partnership  not  being  called  in 
question)^  in  creating  a  liability  in  the  defendants  to 
the  purchasers  of  the  bills^  which  by  the  document  the 
defendants  were  bound  to  accept  in  favour  of  Messrs. 
Fleming  ^  Alden.  Now,  the  transaction  having  taken 
place  at  New  York,  and  the  document  in  question  having 
been  executed  there,  and  having  been  intended  to  operate 
there  (the  purpose  of  the  defendants  themselves  having 
been,  as  stated  by  the  referee,  that  the  letter  containing 
the  contract  with  Messrs.  Fleming  ^  Alden  should  be 
exhibited  by  them  to  enable  them  to  get  rid  of  the  bills), 
we  are  of  opinion  that  the  effect  of  the  circumstances 
in  question  in  creating  a  liability  on  the  part  of  the 
defendants  to  the  buyers  of  the  bills  must  depend  on 
the  law  of  New  York.  The  Court  of  New  York  having 
fuU  jurisdiction  over  the  subject-matter,  have  decided 
that  the  effect  of  the  transaction  in  question  is  to 
establish  a  contract  between  the  defendants  and  the 
plaintiffs,  the  purchasers  of  bills  drawn  by  Fleming  ^• 
Alden  on  the  defendants,  in  conformity  with  the  authority 
given  by  the  letter  of  Daniel  Pilhington,  and  not  accepted 
by  the  defendants.  For  such  we  must  take  to  be  the 
effect  of  the  Court  having  adopted  the  view  of  their 
officer  in  giving  judgment  in  favour  of  the  plaintiff. 
Upon  what  grounds  the  judgment  of  the  American  Court 
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proceeded — ^whether  on  the  ground  that  the  delivery  of        1862. 
the  letter  to  Fleming  Sf  Alden  for  the  pxurpose  of  its  being        gcorr 
exhibited  to  third  parties  to  induce  the  latter  to  buy  the    YiiMjiiQros. 
bills  gave  Fleming  %  Alden  authority  to  bind  the  defend* 
ants  to  the  buyers — or  whether  on  the  ground  that  the 
exhibition  of  such  a  document  constituted  a  direct  and 
immediate  contract  with  those  who  purchased  bills  on 
the  faith  of  the  defendants  undertaking  to  accept — ^is  a 
question  on  which  it  is  unnecessary  to  speculate.     It  is 
enough  that,  being  satisfied  that  the  question  of  the 
defendants'  liability  must  be  determined  by  the  lex  lod 
of  the  contract,  we  have  the  decision  of  a  local  Court 
of  competent  jurisdiction  as  to  what  that  law  is.     Our 
judgment  must  therefore  be  in  favour  of  the  plaintiffs. 

Judgment  for  the  plaintiflb. 


Evans  against  Jones.  ^J^S'asth. 

Besealing  writ 

The  last  day  for  resealing  a  vrit  of  gnmmons,  so  as  to  save  the  Statute  qf  gummons. 

of  limitatioiis,  expired  on  Saturday  the  28th  December^  within  the  Statute  qf 

Christmas  holidajs.    A  party  who  attended  at  the  office  on  that  day  Limitations. 

&r  the  pnxpose  fonnd  it  shut,  and  the  officer  haying  refused  to  reseal  Holidays, 
the  irrit  on  the  following  Monday ,  the  30th,  the  Court  refused  to  oider 
him  to  do  it  afterwards,  nunc  pro  tunc. 

'PHE  writ  of  summons  in  this  action  was  issued  in 

July,  1854,  and  had  been  regularly  continued  until 

29th  June,  1861,  so  that  the  Statute  of  Limitations 

▼odd  ran  out  on  the  29th  December,  1861,  unless  the 

writ  were  further  continued.    For  this  purpose  a  clerk 

of  the  plaintiff's  attorney  attended  at  the  office  on 

Saturday,   the   28th   December,   within    the    Christmas 

holidays,  and  found  it  closed.     On  Monday,  the  30th, 
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1862.       ^®  again  attended  at  the  office  and  found  it  open, 
but  the  officer  refused  to  reseal  the  writ  unless  by 


Evans 
▼•  order  of  a  Judge.     Application  was  accordingly  made 

to  MeUor  J.  for  an  order  directing  the  officer  to  reseal 

the  writ  nunc  pro  tunc^  who  refused  to  interfere,  and 

referred  the  matter  to  the  Court. 


J.  Thompson  moved  for  a  rule  accordingly. — The 
Common  Law  Procedure  Act,  1852  (15  &;  16  VicL 
c,  76.  s.  11.),  allows  the  plaintiff  six  months  to  renew 
his  writ,  and  although  he  applied  within  that  time 
the  officer  refused  to  reseal  it.     [^Crompton  J.     The 
plaintiff,  not  the  officer,  was  the  party  in  default.    As 
the  plaintiff  could  not  have  his  writ  resealed  on  the 
last  day  of  the  six  months,  in  consequence  of  its  falling 
on  a  Sunday^  he  ought  to  have  applied  at  the  office  the 
day  before,  and  that  day  was  a  dies  non.     MeUor  J. 
When  this  matter  was  before  me,  the  case  of  Nazer  v. 
Wade  (a)  was  referred  to  as  an  authority  against  you.] 
That  case  is  distinguishable,  for  there  the  time  had  run 
out  before  the  application  was  made.    Under  the  old 
practice,  writs  were  sealed  on  holidays  on  payment  of 
an  extra  fee;   Martin  v.  Bold  {b).     [Crotnpton  J.     If 
you  had  induced  the  officer  to  reseal  the  writ  on  the 
28th  December,  it  would  have  been  well  enough.]     The 
statute  should  have  an  equitable  construction,  as  appears 
by  Anonymonts  (c),  and  Anonymous  (d).     [Crompton  J. 
I  do  not  know  what  you  mean  by  equitable  construction. 
If  the  not  resealing  this  writ  had  been  the  fault  of  one 
of  our  officers,  we  should  order  him  to  do  it  nunc  pro 

(fl)  IB,^S.  728;  31  L.  J.  Q.  B.  5. 

ih)  7  Taunt.  182.  (e)  24  L.  J,  Q,  B.  23;  18  Jur,  1104. 

(d)  24  i.  J:  C  P  1 ;  8.  C.  nom.  Bfnck  t.  Green,  15  C.  B.  202. 


XXV.   VICTORIA.  47 

tone.    But  here  the  application  was  made  at  a  time       18^. 
when  the  officer  was  not  bound  to  be  at  hii  office;  and       Evans 
the  case  is  the  same  as  if  it  had  been  made  on  the       Jombi. 
last  day  allowed  by  law  at  an  hour  when  the  office  was 
closed.] 

Rule  refused. 


Chauvin  against  Alexandeb.  ^^^'««. 

^  Janttaty  28th. 

On  the  final  hearing,  by  the  Insolvent  Debtors  Court,  of  the  case  of  a  Privilege  from 

party  who  had  petitioned  it  for  relief,  the  case  was  adjourned  sine  die,  arrest 

and  protection  refused.  On  quitting  the  Court,  the  insolvent  waa  arrested  Insolvent 

on  a  ca.  sa. :  held,  that  he  was  privileged  from  arrest  Debtors  Court. 

T^HE  defendant  had  petitioned  the  Insolvent  Debtors 
Court  for  relief^  and  obtained  protection  in  the 
usual  way;  but  when  his  case  came  on  for  final  hearing 
the  Commissioner  adjourned  it  sine  die^  and  refused  all 
imther  protection.  On  quitting  the  Court  the  defendant 
was  arrested  on  a  ca.  sa.  An  application  was  then 
made  to  a  Judge  at  chambers  to  discharge  him^  on  the 
ground  that,  being  in  attendance  on  a  tribunal  at  the 
time  when  he  was  taken  into  custody,  he  was  privileged 
£rom  arrest.    Jf^ghtman  J.  having  refused  to  interfere. 


J,  0.  Griffits  obtained  a  rule  accordingly,  citing 
1  CMtt.  Archb.  Ft.  719—20,  9th  ed. 

/.  Brown  shewed  cause.  This  was  not  a  proceeding 
in  bankruptcy,  where  the  defendant  would  be  privi- 
leged, but  was  a  proceeding  in  the  Insolvent  Debtors 
Court,  ivhich  is  distinguishable  in  this,  that  the  former 
U  a  hostile  proceeding  taken  against  the  party  by  his 


V. 

Alexakdeb. 
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18G2.  creditors,  -whereas  in  insolvency  the  court  is  put  in  motion 
Chauvin  ^y  *^®  party's  own  act.  The  practice  at  Chambers  is  to 
refiise  to  discharge  a  party  under  these  circumstances. 
The  privilege  is  that  of  the  Court,  not  of  the  party.  [He 
cited  Magnayy.  Burt  {a),  and  the  cases  there  cited;  and 
Ex  parU  Cobbett  {b). 

J.  O.  Griffits,  who  appeared  to  support  the  rule,  was 
not  called  on. 

CocKBURN  C.  J.  We  all  think  that  a  man  who 
petitions  the  Insolvent  Debtors  Court  for  relief  is  in 
the  same  position  as  a  person  attending  any  other 
Court  of  justice.  Whatever  may  be  the  practice  at 
chambers  on  the  subject  before  us,  the  question  has 
never  yet  presented  itself  to  a  full  Court,  and  we  have 
no  doubt  that,  on  principle,  the  privilege  should  be 
allowed. 

Crompton  J.  The  Insolvent  Debtors  Court  is  equi- 
valent to  a  Court  of  justice  within  the  rule  of  law, 
which  exempts  from  arrest  every  witness  attending  it, 
eundo,  morando,  et  redenndo.  It  is  no  answer  to  say 
that  the  Insolvent  Debtors  Court  has  refused  to  give 
the  party  a  protection  against  his  creditors ;  their  having 
refused  to  do  so  does  not  make  him  a  general  outlaw. 
It  would  be  very  dangerous  to  interfere  with  the  prin- 
ciple I  have  stated,  and,  as  to  the  alleged  practice  at 
Judges'  chambers,  I  never  heard  of  it. 

Mellor  J.  concurred. 

Rule  absolute 

(a)  5  Q.  B,  381.  (b)  7  E.  <f-  B,  955. 
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1862. 


WHrriLE,  appellant,  Fbankland,  respondent.    Saturday, 

January'2!jih» 

1.  A  workman  entered  into  an  agreement  with  a  coal  company  to  serve   3/^/^-  ^-j^ 
them  u  a  collier,  in  consideration  of  wages  to  be  paid  to  him  fortnightly ;    -^-,„„* 

»nd  the  Company,  in  consideration  of  such  service,  a^eed  that  he  should  Anreeinent 

not  be  discharged  without  twenty-eight  days'  notice  m  writing,  unless  in  4^  4  ^  31 
the  case  of  misconduct :  held,  that  this  contract  necessarily  implied  an       «' 

obligation  on  the  part  of  the  master  to  find  work  for  the  servant,  and  to  Lformaium 

pay  him  wages  every  fortnight ;  and,  consequently,  was  not  bad  for  want  i^w^„^^ 

ofmntuality.  11  ^  12  Viet 

2.  An  information  under  the  4  G.  4.  c.  34.  s.  3.  described  the  defendant  ^  4?  \ 
M  having  contracted  to  serve  "  T.  B.  and  his  partnere."  At  the  hearing  «^-  '*'•  *  *• 
it  appeared  that  the  contract  of  service  was  between  the  defendant  and 

"  T.  B.,  on  behalf  of  himself  and  his  partners,  constituting  The  /?.  M, 
i  H.  Coal  Company  (Limited)  :**  held  tnat  this  variance,  if  it  were  one, 
WIS  cured  by  the  11  &  12  Vict,  c,  43.  s,  1. 

THIS  was  a  case  stated  und»  the  20  &  21  Vict  c.  43. . 
by  justices  in  petty  sessions  at  Rotheram,  in  the 
West  Biding  of  the  county  of  York. 

The  following  information  was  laid  by  R.  J.  Frankland, 
the  respondent^  agent  to  Thomas  BoUand  and  his  part- 
ners^ against  John  Whittle,  the  appellant. 

'' Information  and  complaint  of  iZ.  J.  Frankland, 
of  Mtuhorough,  in  the  West  Riding  of  the  county  of 
York,  agent  to  Thomas  Bolland  and  his  partners,  of 
MoAtnrough,  in  the  said  West  Biding,  coalowners, 
taken  &c.,  that  John  Whittle,  of  Attercliffe,  in  the  said 
West  Briding,  miner,  on  the  Ist  December,  1860,  at  the 
Holmes  ColUery,  in  the  said  West  Biding,  did  contract 
with  the  said  Thomas  Bolland  and  others  to  serve  the 
said  Thomas  Bolland  and  his  partners  in  the  capacity 
and  employment  of  a  miner  until  he  should  have 
given  or  received  from  the  said  Thomas  BoUand  and 
his  partners  one  months  notice  to  leave  his  said 
senice,    and    until    such    notice    should    have    fully 

VOL.  II.  E  B.  &  s. 
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1862.  expired,  at  and  for  certain  wages;  and  the  said 
Whittle  John  Whittle  did  afterwards  duly  enter  into  his  said 
Franklastd.  service,  according  to  the  said  contract;  and  the  said 
John  Whittle  afterwards,  and  before  the  term  of  his 
said  contract  was  completed,  to  wit,  on  the  13th  February, 
1861,  at  the  Holmes  Colliery,  in  the  said  West  Biding, 
was,  in  the  execution  of  the  said  contract,  and  otherwise 
respecting  the  same,  guilty  of  a  certain  misconduct  and 
misdemeanour,  in  this,  to  wit,  that  he  did  tjien  and 
there,  and  before  the  term  of  his  said  contract  was  com- 
pleted, unlawfully  absent  himself  from  his  said  service 
without  leave  or  lawful  excuse,  contrary  to  the  form  of 
the  statute,  &c." 

The  justices  convicted  the  appellant  of  the  said  offence, 
and  adjudged  him  to  be  committed  for  one  month's 
imprisonment,  with  hard  labour. 

At  the  hearing  of  the  information  it  was  proved  by 
the  respondent  that  the  appellant  had  entered  into  the 
following  agreement  with  Thomas  Bolland^  on  behalf 
of  himself  and  partners,  constituting  The  Rotherham^ 
Masborough  and  Holmes  Coal  Company  {Limited), 

"  Memorandimi  of  agreement,  made  the  1st  day  of 
December,  1860,  between  John  Whittle,  of  Attercliffe, 
in  the  county  of  York,  collier  (hereinafter  called  '  the 
workman'),  of  the  one  part,  and  T/iomas  Bolland,  of 
Kirby  Fketham  Hall,  in  the  said  county  of  York,  on 
behalf  of  himself  and  his  partners,  constituting  The 
Rotherham^  Masborough  and  Holmes  Coal  Company 
{Limited),  carrying  on  business  at  Brinsworth  and  Kim- 
berworth,  in  the  said  county,  as  colliery  proprietors,  of 
the  other  part;  whereby  the  said  workman,  in  consider- 
ation of  wages  to  be  paid  to  him  fortnightly  by  the  said 
Rotherham,    Masborough    and   Holmes    Coal   Company 
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(Limited),  doth  contract  and  agree  with  the  said  Com-        1862. 
pany  to  work  for  and  serre  the  said  Company  faithfully,      Wbittlb 
diligently,  and  exclusively,  as  their  servant,  in  the  capa-    feaiiIlikd. 
city  of  a  collier,  at  their  collieries  in  the  townships  of 
Brinsworth  and  Kimberwartk,  in  the  West  Riding  of  the 
county  of  York,  from  the  date  hereof  until  the  expiration 
of  one  of  such  notices  as  are  hereinafter  mentioned,  or 
nutil  the  said  workman  shall  be  dismissed  by  the  said 
Company  or  their  agents  for  misconduct;  and  to  obey 
the  lawful  commands  of  the  said  Company  and  of  their 
agents,  and  also  to  conform  to  the  rules,  regulations, 
and  by-laws  of  the  said  Company,  copies  of  which  have 
been  dehvered   to  the  said  workman  on  the  signing 
hereof,  as  he  doth  hereby  acknowledge,  at  all  times 
dnring  such  service;  and  that  the  said  workman  will 
not  absent  himself  from  the  employ  of  the  said  Com- 
pany at  any  time  during  his  service,  without  the  consent 
of  the  said  Company  or  their  agents  first  had  and 
obtained ;  and  also  that  the  said  workman  will  not  quit 
or  leave  the  service  of  the  said  Company  without  giving 
to  them,  or  their  principal  agent  or  cashier,  twenty- 
eight  days'  notice  in  writing  of  his  intention  to  do  so, 
or  nntil  the  month  to  be  named  in  such  notice  shall 
ha?e  expired ;  and  further,  that  he  will  carefully  pre- 
serve all  such  working  tools  and  implements  as  he  may 
be  entrusted  with  by  the  said  Company  or  their  agents, 
and  also  leave  his  colliery  working  in  proper  workman- 
like order  at  the  determination  of  this  contract;  and, 
hutly,  that  it  shall  be  lawful  for  the  said  Company  or 
their  agents  to  stop  and  deduct  from,  any  wages  which 
may  be  due  to  the  said  workman,  such  sum  or  sums  of 
money  as  may,  according  to  the  provisions  of  the  statute 
in  that  behalf,  be  due  to  the  said  Company  from  the 
E  2 
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1862.  said  workman  for  or  in  respect  of  the  rent  of  any  cottage 
Whittle  ^^  ^^^7  occupy  under  the  said  Company,  or  for  or  in 
F&ANKLAMD  ^^P^^  ^^  ^^7  ^^^f  muung  tools,  candles,  oil,  or  other 
materials  or  implements  which  may  be  supplied  by  the 
said  Company  or  their  agents  to  the  said  workman  for 
the  purpose  of  his  occupation  and  employment  as  such 
collier  as  aforesaid.  And  the  said  Thomas  BoUand,  on 
behalf  of  himself  and  his  said  partners  as  aforesaid^  in 
consideration  of  such  faithful  service  by  the  said  work- 
man, and  of  the  proper  performance  by  him  of  the 
stipulations  above  mentioned,  hereby  agrees  that  the 
said  workman  shall  not  be  discharged  by  the  said  Com- 
pany without  twenty-eight  days'  notice  in  writing  heing 
given  for  that  purpose,  unless  the  said  workman  shall 
misconduct  himself  in  their  service,  in  which  case  the 
said  Company,  or  their  principal  agent,  shall  have  the 
right  to  discharge  him  immediately,  without  notice. 

"John  Whittle  x 
«  Thomas  Bolland.^^ 

It  was  also  proved  on  behalf  of  the  respondent  that 
the  appellant  entered  into  the  service  under  the  said 
contract;  and  afterwards,  and  while  it  was  subsisting, 
that  is,  on  the  day  named  in  the  information,  had  liiril- 
fiilly  absented  himself  from  the  service  without  leave 
or  lawful  excuse.  It  was  also  proved  that  all  wages 
then  due  to  the  appellant  for  all  work  done  by  him  had 
been  paid  to  him,  and  that  he  was  paid  by  piecework, 
and  not  by  time.  Evidence  was  also  given  on  behalf 
of  the  appellant  that  there  had  been  a  dispute  about 
wages. 

It  was  contended  on  behalf  of  the  appellant,  first,  that 
the  agreement  did  not  bind  the  master  to  find  work  or 
pay  wages,  and  was  therefore  bad  for  want  of  mutuality  ; 
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secondly,  that  the  information  was  bad  for  proceeding       i862. 
in  the  name  of  *^  Thomas  Bolland  and  his  partners/'      Yfmvn.% 
and  not  in  the  name  of  the  Company ;  thirdly,  that  "- 

there  were  no  wages  due  at  the  time  the  alleged  offence 
was  committed,  and  therefore  no  wages  could  be  abated; 
fonrthly,  that  there  was  a  bona  fide  dispute  as  to  the 
amount  that  should  be  paid  for 'certain  work  required  to 
be  done  under  the  contract,  and,  the  contract  not  pro- 
viding for  any  such  dispute  or  difference,  the  justices 
had  no  jurisdiction  under  the  statute,  and  the  appellant 
was  not  guilty  of  misconduct  and  misdemeanour,  and 
did  not  unlawfully  absent  himself  from  his  service,  and 
SQch  dispute  or  difference  constituted  a  lawful  excuse, 
and  was  a  reasonable  cause  for  such  absenting. 

The  justices  however  were  of  opinion,  first,  that,  by 
reasonable  implication,  the  agreement  bound  the  master 
to  find  work  and  pay  wages,  and  was  a  valid  agreement ; 
secondly,  that  under  the  11  &  12  Vict.  c.  43.  s.  1.,  the 
objection  to  the  information  could  not  be  allowed,  and 
they  were  of  opinion  that  the  variance,  if  any,  between 
the  information  and  the  evidence  adduced  in  support  of 
it,  had  not  in  any  way  deceived  or  misled  the  appellant ; 
thirdly,  they  were  also  of  opinion  that  the  statute  autho- 
rized them  to  convict  the  appellant,  and  commit  him  to 
prison,  although  there  were  no  wages  due  or  becoming 
due  to  him  which  they  could  abate;  fourthly,  they  were 
also  of  opinion,  from  the  evidence  before  them,  that 
there  was  no  dispute  or  difference  as  to  the  amount 
to  be  paid  for  work  under  the  said  contract  which 
amounted  to  a  lawful  excuse  or  justification  for  the 
appellant  refusing  to  work  under  the  contract,  or  for 
absenting  himself  from  the  service  before  the  term  qf 
his  contract  was  completed,  and  that  the  appellant  was 
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1862.       aware  that  he  had   no  lawful   excuse  for   absentbg 
Whittlb      himself. 
Frakklahd.        Whereupon  the   opinion  of  this   Court  was   asked 
whether  or  not    the    justices    were  correct  in  their 
determination. 

The  conviction  was  founded  on  the  4  G.  4.  c.  34.  s.  8., 
which  enacts^  *'  If  any  servant  in  husbandry  or  any  arti- 
ficer^ calico-printer,  handicraftsman,  miner,  collier,  keel- 
man,  pitman,  glassman,  potter,  labourer,  or  other  person, 
shall  contract  with  any  person  or  persons  whatsoever,  to 
serve  him,  her  or  them  for  any  time  or  times  whatso- 
ever, or  in  any  other  manner,  and  shall  not  enter  into 
or  commence  his  or  her  service  according  to  his  or  her 
contract  (such  contract  being  in  writing  and  signed  by 
the  contracting  parties),  or  having  entered  into  such 
service  shall  absent  himself  or  herself  from  his  or  her 
service  before  the  term  of  his  or  her  contract,  whether 
such  contract  shall  be  in  writing  or  not  in  writing,  shall 
be  completed,  or  neglect  to  fulfil  the  same,  or  be  guilty 
of  any  other  misconduct  or  misdemeanor  in  the  execu- 
tion thereof,  or  otherwise  respecting  the  same,  then  and 
in  every  such  case  it  shall  and  may  be  lawful  for  any 
justice  of  the  peace  of  the  coimty  or  place  where  such 
servant  in  husbandry,  &c  shall  have  so  contracted,  or 
be  employed  or  be  found,  and  such  justice  is  hereby 
authorized  and  empowered,  upon  complaint  thereof  made 
upon  oath  to  him  by  the  person  or  persons,  or  any  of 
them,  with  whom  such  servant  in  husbandry,  &c.  shall 
have  so  contracted,  or  by  his,  her  or  their  steward, 
manager  or  agent,  which  oath  such  justice  is  hereby 
empowered  to  administer,  to  issue  his  warrant  for  the 
apprehending  every  such  servant  in  husbandry,  &c.,  and 
to  examine  into  the  nature  of  the  complaint;  and  if  it 
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shall  appear  to  such  justice  that  any  such  serrant  in       1802. 

husbandry,  &c.,  shall  not  have  fulfilled  such  contract^  or     Whittle 

hath  been  guilty  of  any  other  misconduct  or  misde-    FaA»KLA>D. 

meanor  as  aforesaid,  it  shall  and  may  be  lawful  for  such 

justice  to  commit  every  such  person  to  the  house  of 

correction,  there  to  remain  and  be  held  to  hard  labour 

for  a  reasonable  time,  not  exceeding  three  months,  and 

to  abate  a  proportionable  part  of  his  or  her  wages,  for 

and  during  such  period  as  he  or  she  shall  be  so  confined 

in  the  house  of  correction,  or  in  lieu  thereof,  to  punish 

the  offender  by  abating  the  whole  or  any  part  of  his  or 

her  wages,  or  to  discharge  such  servant  in  husbandry, 

&C.  from  his  or  her  contract,  service,  or  employment, 

which  discharge  shall  be  given  under  the  hand  and  seal 

of  such  justice  gratis.^' 

Quoin  for  the  respondent. — The  first  and  main  ques- 
tion is  whether  this  contract  is  bad  for  want  of  mutuality, 
on  the  ground  that  it  fixes  no  rate  of  wages,  and  does 
not  bind  the  employer  to  supply  the  workman  with 
work.  But  the  agreement  is  a  mutual  one,  binding  on 
both  sides;  for  it  expressly  stipulates  that  the  workman 
is  to  serve  the  master,  and  it  further  stipulates  that 
the  master  shall  not  discharge  him  without  giving 
twenty-eight  days'  notice.  [Crompton  J.  I  never 
could  understand  that  mutuality  doctrine.  Take  the 
case  of  a  contract  of  guarantee;  the  only  question  there 
is,  was  there  any  consideration  to  support  the  contract  ? 
If  so,  it  is  synallagmatic]  In  Regina  v.  Welch  (a), 
which  strongly  resembles  the  present  case.  Lord  Campbell 
says,  '^  The  necessity  of  giving  notice  clearly  shews  that 
there  is  some  obligation  on  the  employer.  What  was 
(a)  2  E.  4-  B,  357,  362. 
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18G2.  that?  To  find  reasonable  employment  according  to  the 
Whittle  s*^*®  0^  the  trade.  That  is  not  an  unilateral  agreement, 
Fa^KKLAND.  ^^^  ^  mutual  agreement,  with  something  to  be  done  on 
each  side.  This  view  does  not  conflict  with  the  autho- 
rities. On  the  contrary,  it  agrees  with  Pilkington  v. 
Scott  (a),  a  case  directly  in  point.'*  As  to  no  rate  of 
wages  being  fixed  in  the  agreement,  the  law  clearly  is,  that 
in  such  cases  a  reasonable  rate  of  wages  is  to  be  intended. 
Valpy  V.  Gibson  (J)  shews  that  a  contract  of  sale  may 
be  complete  and  binding,  though  silent  as  to  the  piice, 
for  such  silence  is  equivalent  to  a  stipulation  for  a  rea- 
sonable price.  [Crompton  J.  In  the  time  of  Tindal  C.  J., 
the  Court  of  Common  Fleas  considered  that  point  in  a 
case  arising  under  the  Statute  of  Frauds  (c).] 

Secondly,  as  to  the  objection  of  variance.  It  is 
doubtful  if  the  matter  here  insisted  on  as  a  variance  is  one 
in  reality.  But,  supposing  it  is,  the  diflSculty  is  got  over  by 
stat.  11  &  12  Vict  c.  43.,  relative  to  informations  before 
justices  of  the  peace,  the  1st  section  of  which  contains  this 
proviso,  "  Provided  also  that  no  objection  shall  be  taken 
or  allowed  to  any  information,  complaint,  or  summons, 
for  any  alleged  defect  therein  in  substance  or  in  form, 
or  for  any  variance  between  such  information,  complaint, 
or  summons  and  the  evidence  adduced  on  the  part  of 
the  informant  or  complainant  at  the  hearing  of  such 
information  or  complaint  as  hereinafter  mentioned ;  but 
if  any  such  variance  shall  appear  to  the  justice  or  justices 
present  and  acting  at  such  hearing  to  be  such  that  the 
party  so  summoned  and  appearing  has  been  thereby 
deceived  or  misled,  it  shall  be  lawful  for  such  justice  or 

(a)  15  M,  #  W.  667.  {h)  4  C.  B,  837. 

(r)  The  learned  Judge  probably  means  Hoadly  v.  JiTLaine,  10  Bin^. 
482. 
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justices^  upon  such  terms  as  he  or  they  shall  think  fit^  to        1862. 
adjourn  the  hearing  of  the  cause  to  some  future  day.'*      Whittlb 
Here  the  justices  find  that  the  party  was  not  misled. 
pton  J.     That  is  a  healing  act.] 


Fkaaklaxd. 


MelBsh,  for  the  appellant.  —The  first  point  in  this  case 
is  of  great  importance,  seeing  that  contracts  in  the 
present  form  are  very  prevalent.  Such  contracts  are 
in  restraint  of  trade;  and  are  most  unjust  towards  the 
igiiorant  men  called  upon  to  sign  them,  who  are  liable 
to  be  proceeded  against  penally  for  any  infraction 
on  their  part,  while  no  obligation  is  imposed  on  the 
employer.  In  the  first  place,  this  contract  neither 
specifies  the  kind  of  work  nor  the  rate  of  wages.  The 
contract  may  mean  that  the  workman  is  to  be  provided 
with  piece-work ;  and  if  so,  what  would  be  the  case 
supposing,  by  a  rise  of  water,  the  colliery  were  stopped 
for  a  month.  \_Crompian  J.  The  usage  of  the  trade 
would  probably  determine  how  the  workmen  should  be 
employed  during  that  time.]  No  custom  of  trade  has 
l)een  found  in  this  case.  In  St/kes  v.  Dixon  (a),  where 
a  man  contracted  in  writing  to  work  for  another  in  his 
trade,  and  for  no  other  person  during  twelve  months, 
^  BO  on  from  twelve  months  to  twelve  months,  until 
he  should  give  notice  of  his  intention  to  quit  the 
^ce,  it  was  held  invalid  under  the  Statute  of  Frauds 
for  want  of  mutuality.  ICrompton  J.  That  is  a  good 
deal  shaken  by  PiUungton  v.  ScoU  (A).]  In  that  case 
^e  parties  had  provided  both  for  the  cessation  of  the 
work  and  the  mode  of  calculating  the  amount  of  wages, 
*^d  the  judgment  proceeded  rather  on  the  question  of 
^^  contract  not  being  in  unlawful  restraint  of  trade. 
(fl)  ^A.^E.  693.  {h)  15  M.  i'  W.  657. 
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2S62.        ^^  ^^^  ^*  Whitcornb  {a\  A,  B.  entered  into  a  written 
YfumiM      *^greement  *'  to  remain  with  C  D.  for  two  years  for  the 
y     ^-  purpose  of  learning  the  business  of''  &c.  and  this  was 

held  bad  for  want  of  mutuality.  [Cromptan  J.  In  the 
two  cases  you  have  cited  the  agreement  was  not  signed 
by  both  parties.]  [He  also  cited  Ex  parte  Baker  (&).] 
Again,  there  is  nothing  in  this  contract  binding  the 
master  to  employ  the  workman  at  all.  JfiUianuan  v. 
Taylor  (c)  is  an  authority  for  the  appellant  on  this 
point ;  and  Aspdin  v.  Austin  (d)  bears,  though  less 
directly,  on  the  question.  [Cromptan  J.  Emmens  v. 
Elderton  {e)  goes  far  to  shew  that  where  the  relation  of 
master  and  servant  exists  between  the  parties,  the  master 
is  bound  to  keep  the  servant  in  the  service,  otherwise 
the  whole  thing  would  be  illusory.]  In  fViUtamsan  v. 
Taylor  (c)  there  was  no  agreement  not  to  discharge 
within  a  specified  time. 

Secondly,  as  to  the  question  of  variance.  The  con- 
viction is  not  set  out  in  the  case,  which  creates  consi- 
derable difficulty. 

CocKBURN  C.  J.  The  objection  on  the  ground  of 
variance  is  got  over  by  the  11  &  12  Vict.  c.  43.  *•  1. 

Then,  as  to  the  main  objection  that  this  contract  is 
bad  for  want  of  mutuality,  the  employer  not  being 
bound  to  find  the  appellant  in  work,  I  think  that  the 
decision  of  the  justices  was  right.  The  agreement 
between  the  parties  is  that  the  appellant  shall  serve  the 
employer,  who,  on  the  other  part,  undertakes  that 
he  will  pay  him  wages  fortnightly,  and  will  not  dia- 

(ei)  bBinsf.^  (6)  2  H.  ^  N.  219;  7  K  f  B.  697. 

(c)  6  Q.  B.  175.  (d)  Id.  671. 

(0  4  H.  L.  Ca.  624. 
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duu^  him  without  twenty-eight  days'  notice.     From        1862. 
these  two  stipulations  I  think  it  arises  by  implication     Whittlb 
that  the  employer  will  find  the  appellant  work,  and  will   yraxklaud 
not  discharge  him  firom  the  service  before  a  certain 
time.    It  wonld  be  perfectly  illusory  to  hold  otherwise ; 
and,  if  this  be  so^  there  can  be  no  objection  to  the  con- 
tract on  the  ground  of  want  of  mutuality. 

CaoMPTON  J.   (the  only  other  Judge  present)  oon- 
cnrred. 

Judgment  for  the  respondent. 
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1862. 

REGULA    GENERALIS. 


HILARY  TERM,  25  VICT. 


Rkoula  It  is  ordered  that,  from  and  after  the  first  day  of 

1-  Easter  Term  next  inclusive,  every  special  case,  special 

verdict  and  bill  of  exceptions,  set  down  in  any  of  the 
superior  Courts  of  common  law,  shall  be  divided  into 
paragraphs,  which  as  nearly  as  may  be,  shall  be  confined 
to  a  distinct  portion  of  the  subject,  and  every  paragraph 
shall  be  numbered  consecutively. 

And  that  the  Masters  on  taxation  do  not  allow  the 
costs  of  drawing  and  copying  any  special  case,  special 
verdict  or  bill  of  exceptions,  not  in  substance  in  comr 
pliance  with  this  Rule,  without  the  special  order  of  the 
Court. 

A  E.  CocKBURN.        Charles  Crompton. 

W.  Erle.  E.  V.  Williams. 

Fred.  Pollock.  J.  Willes. 

Wm.  Wightman.        Colin  Blackburn. 
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[1859.] 


HEART  YACATION,  25  VICT. 


Abchbb  against  James  and  others.  \friday, 

November  4tli, 
1859.] 
I.  The  defendants,  master  mann&ctaren,  employed  the  plaintiff,  an 


artificer,  without  anj  agreement  in  writing,  to  make  stocking  heels  at  I  ^2  W.^ 
7d.  a  dozen.    The  plaintiff  was  to  find  the  labour,  and  to  work  on  the  c.  37.  s.  1. 
defendants'  premises,  using  their  frame.    The  settlements  were  weekly.    Wages. 
The  amount  due  for  the  plaintiff^s  work  was  first  ascertained ;  then  from  Deducti<mB, 
the  sum  coming  to  him  were  deducted  the  following  charges :  (1.)  Frame   Set  off. 
rent,  for  the  use  of  the  frame  with  which  he  work^,  at  Is.  dd.  per  week.  Appeal, 
(2.)  Machine  rent,  at  4d.  per  week.     (3.)  For  standing  room  in  the  de-    Costs,  ' 
fendants'  iactoiy,  at  3d.  per  week.     (4.)  Winding  the  yam,  at  1^.  per 
week.     (5.)  Fines  for  irregular  attendance,  at  ^d  a  quarter  of  a  day 
for  time  of  absence.    (6.)  das  for  lighting  the  defendants*  factory,  at  4a. 
per  week.     (7.)  Fire  for  heating  the  defendants*  factory.    The  amount 
of  work  performed  by  the  plaintiff  during  the  time  he-was  in  the  de- 
fendants* employ  varied  from  time,  according  to  the  state  of  trade,  the 
plaintiff  being  sometimes  employed  for  a  greater  and  sometimes  for  a 
smaller  number  of  hours  in  the  day ;  but  the  charges,  with  the  exception 
of  the  fines,  were  fixed  and  uniform,  and  were  made  whatever  the  amount 
of  earnings.    In  an  action  to  recover  wages  alleged  to  be  due,  the  defend- 
ants pleaded  Never  indebted,  and  a  8et-off,'consisting  of  the  above  charges. 
Held,  per  Pollock  C.  B.,  BramweU  B.  and  Byles  J.  (affirming  the  judg- 
ment of  the  Court  of  Queen's  Bench,  which  was  founded  upon  the  au- 
thority of  Chawner  v.  Cummings,  8  Q.  B.  311),  Williams,  Willes  and 
Keating  JJ.  dissentientibus,  that  a  contract  to  pay  the  plaintiff's  wages, 
subject  to  the  above  deductions,  was  not  a  contract  to  pay  part  of  such 
wages  otherwise  than  in  the  current  coin  of  the  realm,  within  sect.  1  of 
the  Truck  Act,  1  &2W.  4.  c.  37.,  and  was  therefore  legal. 

2.  When  the  decision  of  the  Court  below  is  affirm^  on  appeal,  the 
Judges  of  the  Exchequer  Chamber  being  equally  divided,  the  successful 
party  is  not  entitled  to  costs.' 

■r\ECLAEATION  for  money  payable  by  the  defen- 
dants  to  the  plaintiff  for  wages  due  and  of  right 
payable  firom  the  defendants  to  the  plaintiff  for  his  work 
and  labonr  as  an  artificer^  workman,  and  labourer  in 
and  about  the  making,  knitting,  and  preparing  of 
woollen,  worsted,  yam,  and  cotton  manufactures,  by 
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[1859.]      ti™^  done  and  performed  as  the  hired  artificer,  workman, 

Archer      laboUrer,  and  servant  of  the  defendants ;  and  for  work 

James.        ^^^  labour  of  the  plaintiff  in  and  about  the  manu- 

.   facturing  trades  and  occupations  of  making,  knitting, 

and  preparing  of  woollen,  worsted,  yam,  and  cotton 

manufactures,   by  him   done  and  performed    for  the 

defendants,  at  their  request ;   and  on  an  account  stated. 

The  defendants  pleaded  never  indebted,  and  payment : 

and  also  a  set-off  for  money  payable  by  the  plaintiff  to 

the  defendants,  for  the  plaintiff^s  use,  by  the  defendants' 

permission,  of  certain  frames  and  machines,  goods  and 

chattels,  of  the  defendants,  and  standing  room  for  the 

same ;   and  for  the  hire  of  chattels  and  effects  by  the 

defendants  let  to  hire  to  the  plaintiff;   and  for  work 

done  by  the  defendants  for  the  plaintiff,  at  his  request; 

and  for  money  paid  by  the  defendants  for  the  plaintiff, 

at  his  request ;  and  for  money  foimd  to  be  due  from  the 

plaintiff  to  the  defendants  on  accounts  stated  between 

them. 

Upon  these  pleas  issue  was  joined. 

The  following  is  a  copy  of  the  particulars  of  the 

defendants'  set-off. 

£    s.   d. 

"  1.  Frame  rent,  at  Is.  9rf.  per  week .  14  10  5 

2.  Machine  rent,  at  4^.    ....  2  13  4 

3.  Standing,  at  3d[. 2    0  0 

4.  Winding,  at  Is 8    0  0 

5.  Fines 151 

6.  Gas,  at  4£f. 1     9  11 

7.  Fire  in  waiting  room   ....  0  11  S 

£30  10    0 
On  the  trial,  before   Williams  J.,  at  the  Summer 
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Aissizes  at  NoUinff/tam,  in  1859^  it  appeared  that  the  [1859.] 
plaintiff  had,  from  the  20th  September,  1855,  until  the  aechwT 
25th  April,  1857,  and  again  from  the  6th  June,  in  the  j^^ 
latter  jear,  nntil  the  4th  June,  1859^  been  a  framework 
knitter,  employed  in  a  branch  of  the  hosiery  manu- 
facture by  the  defendants,  who  carry  on  their  business 
as  manofacturers  of  hosiery  in  their  own  premises, 
namely  a  factory,  at  Nottingham*  The  plaintiff  and 
other  artificers  worked  for  the  defendants,  in  the  frames 
and  machines  belonging  to  the  defendants,  in  the  fac- 
tory. The  plaintiff's  work  consisted  in  making  heels 
of  stockings  with  material  of  the  defendants,  the  plaintiff 
merely  finding  labour;  and  he  was  paid  for  his  work 
weekly,  upon  the  basis  of  7rf.  per  dozen  heels  made  by 
him  during  the  week,  subject  to  certain  fixed  charges 
made  by  the  defendants,  which  are  mentioned  in  the  parti- 
culars of  the  set-off,  and  are  hereafter  more  particularly 
wt  out  and  explained.  At  the  weekly  settlements  the 
amount  of  the  plaintiff's  work  was  first  ascertained,  then 
the  amount  of  charges  was  deducted,  and  the  balance 
pud  to  the  plaintiff  in  cash,  to  which  he  had  never  made 
^y  objection.  The  following  are  the  particulars  of  the 
^^es  80  deducted,  and  mentioned  in  the  defendants' 
8et-off. 

!•  A  frame  rent,  or  sum  of  \s.  9d.  per  week,  for  the 
^  of  the  frames  frimished  by  the  defendants  (in  their 
own  factory),  and  there  employed  by  the  plaintiff  in 
performing  his  work. 

^  A  machine  rent,  or  sum  of  4dL  per  week,  for  the  * 
^  of  a  machine  frimished  by  the  defendants  in  their 
own  factory,  by  which  stockings  are  narrowed  much 
quicker  than  formerly,  and  there  also  employed  by  the 
plaintiff  in  performing  his  work. 
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[1859.] 

Archkk 

▼. 
James. 


3.  Threepence  per  week  as  a  remuneration  to  the 
defendants  for  the  use  by  the  plaintiff  of  their  factory 
wherein  to  perform  the  work  for  them,  and  for  the 
standing  room  of  the  frames  and  machinery  therein 
which  the  plaintiff  worked. 

4.  A  sum  of  l5.  per  week  for  winding  the  yam,  which 
would  be  a  necessary  operation  for  each  workman  before 
the  yam  could  be  used  for  the  purpose  of  manufacture, 
but  which  winding  had  been  performed  before  the  yarn 
came  upon  the  defendants'  premises. 

5.  Fines  imposed  for  irregular  attendance  at  the 
factory,  at  the  rate  of  4id.  a  quarter  of  a  day  for  the 
time  of  absence. 

6.  For  gas  supplied  by  the  defendants  for  the  purpose 
of  lighting  their  said  factory^  instead  of  the  men  lighting 
it  themselves. 

7.  For  firing  supplied  by  the  defendants  for  the  pur- 
pose of  heating  their  said  factory,  instead  of  the  men 
heating  it  themselves. 

The  amount  of  work  performed  by  the  plaintiff  during 
the  time  he  was  in  the  defendants'  employ  varied  from 
time  to  time^  according  to  the  state  of  trade,  the  plaintiff 
being  sometimes  employed  for  a  greater  and  sometimes 
for  a  smaller  number  of  hours  in  the  day;  but  the 
charges,  with  the  exception  of  the  fines,  were  fixed  and 
uniform,  and  were  made  whatever  the  amount  of  his 
earnings. 

The  plaintiff  was,  by  the  weekly  settlements,  during 
the  time  he  was  so  in  the  defendants'  employment,  paid 
the  whole  amount  due  to  him  as  such  artificer  as  afore- 
said, less  the  charges  and  deductions  aforesaid,  and  for 
which  alone,  accming  during  the  whole  service,  the 
present  action  is  brought. 
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Previously  to  the  case  of  Chawner  v.  Cvmmings  (a),  [1859.] 
it  had  been  the  established  and  unvarying  usage  in  XiicHEa" 
the  hosiery  manufactures  in  the  counties  of  Notting-  ixyi^ 
hm,  Derby,  and  Leicester,  for  a  century  past,  for  the 
employer  to  let  the  frames,  at  a  rent,  to  the  person 
with  whom  he  contracted  for  the  manufacture  of  his 
materiab  into  goods  and  upon  settling  with  the  work* 
man  to  deduct  the  amount  of  frame  rent  from  the  gross 
price  agreed  for  working  up  the  materials  into  goods. 
The  frames  were  kept  in  repair  by  the  owners  of  them, 
at  frequent  expense,  and  the  number  of  them  for  which 
weekly  rent  had  been  for  many  years  charged  was  very 
great  It  was  admitted  that  the  other  deductions  made 
by  the  defendants  in  this  case  were  made  according  to 
the  then  usage  of  the  trade,  except  as  mentioned  in  the 
next  paragraph,  and  that  such  usage  was  known  to  the 
plaintiff,  and  that  he  was  during  the  whole  period  afore- 
said dealt  with  accordingly.  This  work,  however,  has 
recently  been  introduced  into  factories,  and,  in  conse- 
quence, the  system  of  payment  in  such  factories  is  not  as 
yet  uniform,  some  employers  deducting  charges,  while 
others  make  a  corresponding  diminution  in  the  rate  of 
payments,  so  as  to  make  the  nominal  sum  net  instead  of 
gross.  For  example,  in  such  a  case  bd.  per  dozen  is  paid 
for  heeling,  instead  of  7d.,  as  paid  by  the  defendants. 

The  sum  for  which  this  action  was  brought  is  the 
total  amount  of  the  said  charges  or  deductions  which 
accrued  during  the  period  of  the  plaintiff's  employment 
by  the  defendants.  The  plaintiff  relying  on  stat  1  &  2 
^.  4.  c.  87.,  commonly  called  the  Truck  Act,  disputed 
the  legality  of  these  charges  and  deductions,  and  con- 

(«)  SQ.B,  nil. 
VOL.    U.  F  B.    &   S. 
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[1859.]      tended  that  he  was  entitled  to  recover  the  full  amonnt 

Archee       ^f  l^^s  wages  or  earnings  at  the  rate  of  7d.  per  dozen« 

James.       ^^®  defendants  contended  that  the  sum  of  7rf.  per  dozen 

was  not  the  wages  payable  to  the  plaintiff  until  the 

usual  charges  had  been  paid  out  of  the  same. 

There  was  no  written  contract  between  the  parties. 
The  jury  found  that  all  the  deductions  were  according 
to  the  usage  of  the  trade;  and  it  was  agreed  that,  but 
for  Stat.  1  &  2  W.  4t,  c.  37.,  the  accounts  had  all  been 
agreed  and  settled  between  the  parties.  The  learned 
Judge  thereupon  directed  a  nonsuit  to  be  entered,  re- 
serving leave  to  move  to  enter  a  verdict  for  the  plaintiff 
for  the  amount  of  all  or  any  of  the  items  in  the  defen- 
dants' set-off. 

In  Michaelmas  Term,  1859, 

Hayes  Serjt.  moved  for  a  rule  nisi  accordingly,  on 
the  ground  that  the  deductions,  which  were  the  subject 
of  the  set-off,  were  to  be  considered  as  payment  of 
wages,  and  were,  therefore,  illegal  by  the  Truck  Act, 
1  &  2  W^  4.  c.  87.,  the  object  of  which  was  that  wages 
should  be  paid  in  the  current  coin  of  the  realm. 

CocKBURN  C.  J.  The  principle  of  the  decision  in 
Ckawner  v.  Cummings  (a)  applies  to  this  case.  The 
deductions  in  question  are  expences  incurred  by  the 
master,  in  providing  accommodation  for  the  workman, 
which  the  master  takes  into  account  before  the  real 
amount  of  the  wages  is  ascertained;  therefore  they  are 
not  within  stat.  1  &  2  f F.  4.  c.  37.  If  the  plaintiff  is 
desirous  of  having  the  decision  in  Chatoner  v.  Cum- 
mings  [a)  reviewed,  he  does  not  require  our  assistance. 
(rt)  8(?.  5.  311. 
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WiGHTMAN  J.  These  deductions  are  within  the  prin- 
ciple of  the  decision  in  Chawnery,  Cummings  {a).  What- 
erer  doubts  I  might  have  entertained  if  the  question 
had  now  come  before  us  for  the  first  time,  I  think  we 
are  bound  by  that  decision. 


C7 


[1859.] 


Archek 

V. 

Jamki. 


Hill  J.  concurred- 


Rule  refused. 


(a)  8«.  2?.  311. 


IN  THE  EXCHEQUER  CHAMBER. 

Archer  against  James  and  others. 

For  head  note,  see  ante,  p.  61. 

nr^HE  plaintiff  having  appealed  from  the  above  decision^ 
the  case  was  argued,  in  Easter  Vacation,  May  9th, 
1861,  and  Trinity  Vacation,  June  14th,  1861,  before 
Pollock  C.  B.  and  Bramwell  B.,  and  Williams,  fVilles,  Byles 
and  Keating  JJ. 


Saturday, 
February  let, 
[and  Wednes' 
day.  May 
14th.] 


Hayes  Serjt.  (with  him  Manley  Smith),  for  the  plaintiff. 
— It  has  been  the  object  of  the  Legislature,  in  a  series  of 
statutes  beginning  with  4  Edw.  4.  c.  1.,  and  ending  with 
1  &  2  fF,4.c.  87.,  commonly  called  the  Truck  Act,  to 
enforce  the  payment  of  wages  to  artificers  in  the  current 
coin  of  the  realm.  The  earliest  enactment  on  the  sub- 
ject is  in  sect  5  vers.  fin.  of  stat.  4  Edw.  4.  c.  1.,  by 
which,  reciting  that  '^in  the  occupations  of  clothmaking, 
the  labourers  thereof  have  been  driven  to  take  a  great 
part  of  their  wages  in  pins,  girdles,  and  other  unprofit- 
F  2 
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1862.  able  wares,  under  such  price  that  it  did  not  extend  to 
Abchk»~  *be  extent  of  their  lawful  wages/'  it  was  enacted, 
Jaxea.  "  ^**  every  man  and  woman  being  clothmakers,  shall 
pay  to  the  carders,  spinsters,  and  all  such  other  labour- 
ers, in  any  part  of  the  said  trade,  lawful  money  for  all 
their  lawful  wages,  and  payment  of  the  same  .  •  .  • 
upon  pain  of  forfeiture  to  the  same  labourer  the  treble 
of  his  said  wages  so  not  paid,  as  often  as  the  clothmaker 
doth  refuse  to  pay  the  same  in  the  said  manner  and  form 
to  any  such  labourer,  put  by  him  to  the  occupation  in 
any  of  the  said  parts  of  clothmaking.'' 

The  word  "  truck,*'  which  means  "  exchange  of  com- 
modities,'' or  ''barter,"  (see  Webster^ s  Dictionary),  is 
first  used  in  stat.  12  6?.  1.  c.  84.  *.  3.,  by  which  every 
clothier  &c,  or  person  concerned  &c.  in  employing 
weavers  or  other  labourers  in  the  woollen  manufacture, 
shall  pay  unto  all  persons  by  them  so  employed  the 
full  wages  or  price  agreed  on  "  in  good  and  lawful 
money  of  this  kingdom,"  and  shall  not  pay  "  in  goods 
or  by  way  of  truck,  or  in  any  other  manner  than  in 
money  as  aforesaid." 

All  previous  statutes  upon  the  subject  are  repealed 
by  stat.  1  &  2  ^.  4.  c.  36.  s.  1.,  and  their  provisions  are 
consolidated  in  the  statute  immediately  following,  1  &  2 
W.  4.  c.  87.  This  case  is  alike  within  the  language  and 
policy  of  that  statute,  which  was  passed  for  the  protec- 
tion of  workmen.  Bowers  v.  Lovekin{a).  [He  cited 
sects.  1,  2,  3  and  4.]  The  wages  of  the  plaintiff  were 
to  be  paid  in  part  by  the  rent  of  the  frame  and  the 
other  charges  which  are  the  subject  of  the  set-off,  and, 
therefore,  "otherwise  than  in  the  current  coin  of  the 
realm ;  *'  and  this  mode  of  payment  is  within  the  mis- 
chief against  which  the  statute  was  directed,  because  the 
{it)  fi  hJ.  #  2?.  r»ai 
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lent  of  the  frame  is  the  same  in  whatever  condition  it  is^  1862. 
Bad  the  workman  cannot  go  and  have  a  frame  elsewhere,  arcukr  ~ 
Also  the  deductions  made  in  respect  of  this  and  the  Jj^^em, 
other  chaiges,  with  the  exception  of  the  fines,  are  fixed 
aad  uniform  whatever  number  of  stocking  heels  is  made 
in  a  week;  and  that  depends  upon  the  supply  of  material 
b?  the  master.  Upon  the  basis  of  such  a  contract  as 
this,  the  amount  of  the  wages  to  be  paid  to  the  plaintiff 
ought  be  nothing ;  because  the  deductions  might  equal 
or  exceed  the  amount  due  for  stocking  heels.  It  cannot 
be  said  that  the  wages  are  the  amount  calculated  at  7d. 
per  dozen  heeh  less  the  deductions,  because  there  is  no 
relation  between  that  amount  and  the  deductions,  the 
one  being  calculated  by  the  piece,  and  the  other  by  time. 
Where  the  manufacturer  supplies  the  machines  and 
room,  and  pays  the  workman  a  lower  sum  for  net  wages, 
sometimes,  as  is  found  in  the  case,  5d.  a  dozen  for  heel- 
ing) the  master  and  workman  gain  by  the  rise,  and  sufier 
by  the  depression  of  the  trade  together ;  but  under  the 
vrangement  between  the  defendants  and  the  plaintiff  at 
a  certain  state  of  the  trade  the  defendants,  by  distri- 
buting their  work  among  a  number  of  workmen,  and 
giving  each  only  as  much  as  would  make  3s.  9d.  worth  of 
heels  a  week,  would  get  them  made  for  nothing,  and  the 
parish  might  have  to  support  the  men.  Sect.  23  excepts 
the  supply  of  fuel  and  tools  or  implements  when  the 
artificer  is  employed  in  mining,  as  well  as  of  certain 
other  things  under  certain  circumstances :  which  shews 
that,  but  for  the  express  saving  in  that  section,  those 
things  could  not  be  supplied  in  part  payment  of  wages. 
In  Chawner  v.  Cummings  (a),  the  defendant  for  whom 
the  plaintiff  worked  was  a  middleman,  who  rented  frames 
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1862.        and  other  machinery  from  a  master  manufacturer.     In 

j^acHEE      *^is  ^^^se,  there  is  a  contract  by  which  the  master  gets 

James.       *^®  profit  which   the   middleman   got  in   Chawner  v. 

Cummings  (a).     Also  that  case  did  not  decide  that  a 

deduction  for  fire  or  light,  which  are  two  of  the  charges 

here,  would  be  legal. 

The  interpretation  clause^  sect.  25^  shews  that  the 
term  "  wages  **  is  to  receive  a  large  construction,  and 
means  any  recompense  for  labour.  At  any  rate,  a  deduc- 
tion for  an  uncertain  sum  like  fines  cannot  be  legal: 
they  are  a  punishment  for  absence  from  work.  Also  the 
charge  for  winding  the  yarn  cannot  be  deducted,  because 
it  is  a  cross  claim  for  work  done  by  the  master  for  the 
workman. 

Macaulay  (with  him  C  G.  Meretoetlier),  for  the  de- 
fendants.—The  object -of  stat.  1  &  2  fF.  4.  c.  37.,  as 
shewn  by  its  language,  is,  that  whatever  was  the  valued 
amount  of  the  labour  of  the  workman,  between  him  and 
his  master,  should  be  paid  in  the  current  coin  of  the 
realm.  The  money  or  thing  given  for  the  labour  is 
wages ;  and  the  question  is,  whether  the  plaintiff  earned 
more  than  what  has  been  paid  in  money,  or  whether  any 
part  of  the  wages  agreed  between  him  and  the  defend- 
ants has  not  been  paid  in  money.  Formerly  there  were 
two  modes  of  carrying  on  the  manufacture  of  stocking 
heels  j  either  the  manufacturer,  who  was  a  large  pro- 
prietor of  frames,  let  them  out  to  a  middleman,  who 
employed  artificers  in  working  at  the  frames  on  his 
premises,  as  in  Chavmer  v.  Cummings  {a) ;  or  the  manu- 
facturer let  out  the  frames  to  a  man  who  worked  at  them 
at  his  own  home  with  his  family  or  others ;  the  manu- 
(flf)  8^.  Z?..311. 
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factorer  iu  each  case  providiDg  the  worsted  or  other        18G2. 
material,  to  be  brought  back  in  stocking  heels  to  be       aecuer 
paid  for  at  so  much  a  dozen.     If  the  artificer  worked  at        jAWEi. 
a  frame  at  his  own  house,  which  might  be  out  of  the 
town,  he  lost  time  in  taking  the  stocking  heels  to  the 
town,  and  had  the  expense  of  keeping  the  frame  in 
order.    The  practice  has  recently  been  introduced  of 
doing  the  work  in  factories  belonging  to  the  manufac- 
turers, as  stated  in  the  case ;  the  manufacturers  provi- 
ding the  frames,  the  room,  the  fire  and  gas,  the  winding 
and  the  worsted  or  other  material.     In  this  case  the 
wages  of  the  plaintiff  were  not  Td,  per  dozen  heels,  but 
Id,  psr  dozen  less  the  amount  of  charges  deducted.   The 
charges  deducted  are  no  part  of  the  recompense  for  the 
plaintiff's  labour,  but  only  the  mode  of  ascertaining  the 
▼due of  his  labour.     \^Wilhs  J.     Why  do  not  the  de- 
fendants agree  to  pay  5<f.  per  dozen  or  some  other  fixed 
sum,  and  say  nothing  about  deductions  ?    The  same 
question  was  put  by  Wightman  J.  in  Chawner  v.  Cum" 
ifdngi  (a).]    It  would  be  difficult  to  make  an  adjustment 
^7  an  average  on  the  items  deducted ;  also  the  trade 
price  of  stockings  fluctuates,  but  the  price  for  the  use  of 
the  frame  is  fixed. 

Hayes  Serjt.  replied. 

Cur,  adv.  vult, 

FA,  1.  There  being  a  difference  of  opinion  on  the 
Bench,  the  following  judgments  were  delivered. 

Keating  J.  In  this  case  the  plaintiff,  an  artificer,  in 
the  hosiery  trade  at  Nottingham,  sued  the  defendants, 
his  employers,  to  recover  an  amount  of  wages  alleged 
to  be  due ;  andj^  in  answer  to  the  claim,  the  defendants 

(a)  8^.-8.  311.319. 
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1862.  pleaded  never  indebted^  payment,  and  a  set-off  oonsist- 
Abcher  i^  of  certain  charges  against  the  plaintiff  for  the  rent 
James.  ^^  frames  and  machines^  and  other  charges  of  a  similar 
character,  which  had  been  deducted  by  the  defendants 
on  the  weekly  settlement  of  accounts,  and  which,  if 
such  deductions  were  legal,  would  furnish  an  answer  to 
the  plaintiff's  claim. 

The  plaintiff  worked,  without  any  agreement  in  writing, 
at  the  manufactory  of  the  defendants,  in  making  heels  of 
stockings  at  7d*  a  dozen,  subject  to  a  deduction  of  cer- 
tain fixed  charges,  which  was  made  every  week  fix>m  the 
amount  of  his  work,  taken  at  7d.  per  dozen,  and  the 
balance  only  was  paid  to  him  in  cash.  These  charges 
were — 

1.  Frame  rent  for  the  use  of  the  frames  with  which  he 
worked,  at  I*.  9rf.  per  week. 

2.  Machine  rent,  at  4^.  per  week. 

3.  For  the  standing  of  the  frames  and  machinery  in 
the  defendants'  manufactory,  3d,  per  week. 

4  Winding  the  material  with  which  he  worked,  at  Is. 
per  week. 

5.  Fines  for  irregular  attendance,  at  4^i/.  a  quarter  of 
a  day  for  time  of  absence. 

6.  Oas  for  the  lighting  the  defendants'  factory,  at  4d. 
per  week. 

7.  Fire  in  waiting-room. 

Amounting  to  about  Ss,  9d.  fixed  charges,  the  fines 
varying  according  to  circumstances.  Whilst,  however, 
the  charges,  to  the  amount  of  Ss.  9d.  per  week,  were 
fixed,  the  amount  of  work  performed  varied  according 
to  the  number  of  hours  during  which  his  masters  re- 
quired his  services. 

It  was  contended  by  the  plaintiff  that  these  deductions 
were  illegal,  as  being  within  the  prohibitions  contained 
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in  Stat  1  &  2  fF.  4.  c.  37.,  commonly  called  The  Truck        i862. 
Act ;  and  I  am  of  ojdnion  he  is  right.  Arcbul 

In  passing  the  statute  referred  to,  the  LegisUture       j^^ss. 
\  seems  to  have  considered  the  artificer  as  requiring  special 

I  protection  in  his  dealinj^s  with  his  employers,  and  to  have 

thought  it  right,  therefore,  to  make  the  contracts  between 
i  these  parties  one  of  the  exceptions  to  the  general  rule, 

\  that  persons  should  be  allowed  to  make  their  own  con- 

tracts in  their  own  way.  The  particular  evil  intended 
to  be  remedied  (and  which,  notwithstanding  former  en- 
actments, still  prevailed)  was  the  truck  system,  or  pay- 
ment by  masters  of  their  men's  wages  wholly  or  in  part 
with  goods — ^a  system  manifestly  to  the  disadvantage  of 
the  workman,  who  was,  practically,  forced  to  take  the 
I  goods  at  his  master's  valuation.     In  order  to  obviate 

'  this,  the  statute,  reciting  ''  that  it  is  necessary  to  pro- 

hibit the  payment,  in  certain  trades,  of  wages  in  goods^ 
or  otherwise  than  in  the  current  coin  of  the  realm,''  by 
sect.  1,  enacts,  that  any  contract  by  which  the  whole  or 
any  part  of  the  wages  of  the  artificer  is  made  pa;^ble 
in  any  other  manner  than  in  the  current  coin  shall  be 
null  and  void.  Sect.  2  prohibits  the  insertion  in  any 
contract  of  any  provision  as  to  the  manner  in  which,  or 
the  person  with  whom,  any  part  of  the  wages  due  or  to 
become  due  shall  be  laid  out  or  expended.  Sect.  3  directs 
that  the  entire  amount  of  the  wages  earned  by  or  pay- 
able to  the  artificer  shall  be  actually  paid  to  him  in  the 
current  coin  of  the  realm,  and  not  otherwise,  and  that 
every  payment  of  or  in  respect  of  wages  by  the  delivery 
to  him  of  goods,  or  otherwise  than  in  the  current  coin, 
except  as  thereinafter  mentioned,  shall  be  illegal  and 
▼Old.  Sect.  4  enables  the  artificer  to  recover  so  much 
of  the  wages  as  shall  not  have  been  actually  paid  to  him 


I 
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1862.  ui  current  coin.  Sects.  5  and  6  prevent  the  master  re- 
X^c^^^  covering  or  setting  off  the  amount  of  any  goods  8dc. 
James  supplied  on  account  of  wages,  or  sold  at  any  shop  of 
the  master,  or  in  which  he  has  any  interest,  although 
the  wages  may  have  been  paid*  in  current  coin.  The 
exceptions  referred  to  in  sect.  8  are  found  in  sect.  23, 
which  allows  a  supply  of  tools  &c.  to  persons  employed 
in  mining,  and  a  supply  of  other  things,  therein  enume- 
rated, under  certain  circumstances;  also  providing  that 
a  stoppage  or  deduction  in  respect  of  such  may  be  made 
if  it  do  not  exceed  the  true  value  of  the  supply,  and  the 
contract  for  such  stoppage  or  deduction  be  in  writing, 
signed  by  the  artificer. 

The  statute,  therefore,  seems  most  distinctly  to  provide 
that  the  whole  of  the  wages  of  the  artificer's  labour  shall 
be  paid  to  him  in  current  coin,  and  not  otherwise,  with- 
out any  stoppage  or  deduction,  except  in  the  cases  and 
under  the  conditions  referred  to  in  sects.  23  and  24,  and 
except  he  freely  consents,  under  sect.  8,  to  the  substitu- 
tion of  bank  notes  for  such  current  coin.  These  enact- 
ments are  made  still  more  stringent  by  the  addition  of 
penal  clauses;  and  what  shall  be  deemed  and  taken  to 
be  "  wages''  of  labour  is  declared,  by  sect.  25,  to  be 
"  any  money  or  other  thing  had  or  contracted  to  be  paid, 
delivered,  or  given  as  a  recompence,  reward,  or  remu- 
neration for  any  labour  done  or  to  be  done,  whether 
within  a  certain  time  or  to  a  certain  amount,  or  for  a 
time  or  an  amount  uncertain.'* 

The  question,  therefore,  in  the  present  case,  seems 
shortly  to  be  this — was  any  "  other  thing"  than  money 
"  had"  by  the  workman,  and  "  given"  by  the  master, 
"as  a  recompence,  reward,  or  remuneration  for  any 
labour  done"  by  the  former  for  the  latter  ?     In  other 


XXV.  VICTORIA-  75 

words,  were  the  benefits  represented  by  3*.  9rf. — viz.        1862. 
the  use  of  the  frame  and  machine^  fire,  hght,  &c. —      abchbr 
given  by  the  defendants  to  the  plaintiflF  in  exchange  for       j^^b. 
and  as  part  of  the  earnings  of  his  labour  or  not  ?     That 
they  were,  in  fact,  "  given''  by  the  master  to  the  work- 
man, and  ''had''  by  the  workman  from  the  master,  is  as 
unquestionable  as  that  they  are  not  current  coin,  and 
were  not  given  for  nothing.     For  what,  then,  were  they 
given  except  for  the  labour  of  the  workman?  Clearly,  as  it 
seems  to  me,  for  nothing  else ;  the  workman  had  nothing 
else  to  give  for  them  but  his  labour,  and  gave  nothing 
else.    I  am,  therefore,  unable  to  perceive  how  it  can  be 
successfully  contended  that  the  plaintiff  was  not  paid  his 
wages,  as  above  defined,  "  otherwise  than  in  money." 

That  he  was  not  paid  7d.  a  dozen  in  money  for  the 
stocking  heels  was  admitted ;  but  it  was  said  that  7d.  a 
dozen  did  not  represent  his  wages,  but  that  his  wages 
were  7</.  a  dozen  minus  a  proportionate  part  of  the  Ss,  9c/., 
and  that  he  was  therefore  paid  his  wages  in  money.  But 
this  appears  to  me  to  be  another  way  of  saying  either 
that  the  benefits  represented  by  the  3s.  9d.  were  not 
given  to  him  at  aU,  or  that,  if  given  to  him,  it  was  not 
in  exchange  for  his  labour.  If  goods  had  been  suppUed 
by  the  master  to  the  workman  to  the  amount  of  3«.  9d., 
instead  of  the  use  of  goods  to  the  same  amount,  and 
deducted  from  the  7rf.  per  dozen,  the  artificer  would  not 
have  been  more  or  less  paid  ''  otherwise  than  in  current 
coin"  in  the  one  case  than  the  other ;  or  if  the  work- 
man had  contracted  with  a  third  person  to  supply  him 
^ith  the  things  supplied  by  the  master,  the  stocking 
heels  would  have  clearly  represented  the  value  of  7d.  a 
dozen,  and  he  would  have  been  paid  that  amount  in 
money;  how,  then,  ^an  the  stocking  heels  Feprescut 
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1862.  1^^  labour  or  more^  according  as  the  workman  hires 
^^p^^j^  the  implements  for  making  them  firom  one  person  or 
A Ir'ea^  from  anothcr  ?  It  is  quite  true  that  if  3«.  9i/.  be  a  fair 
price  for  the  hire  of  the  frame  and  machine^  fire,  light, 
&C.,  the  result  to  the  workman  would  be  the  same 
whether  he  hired  them  from  his  master  or  from  a 
stranger,  just  as  if  he  had  been  supplied  at  a  fair  price  by 
his  master  with  goods,  which,  if  not  purchased  from  him, 
he  must  have  bought  from  a  stranger.  Yet  that  is  pre- 
cisely what  the  statute  forbids.  Suppose  the  workman  to 
make  for  his  master  only  six  dozen  and  a  half  of  stocking 
heels,  that  being  about  the  amount  which  would  repay 
the  3$.  9d.  at  7dn  a  dozen,  what  does  the  master  pay  for 
them  ?  Does  he  pay  7d.  a  dozen,  8«.  9d.,  or  does  he 
get  them  for  nothing?  There  seems  to  me  to  be  no 
medium.  But  the  workman  makes  another  six  dozen 
and  a  half;  for  them  he  gets  precisely  Ss.  9d.  Will  the 
last  8s.  9d.  be  wages  and  the  first  not,  or  is  there  any 
other  difference,  except  that  the  last  is  paid  for  in  cur- 
rent coin,  and  the  first  "  otherwise  than  in  current  coin  V 
It  seems  to  me  there  is  none. 

The  defendants,  therefore,  have  paid  the  plaintiff,  in 
exchange  for  his  labour,  otherwise  than  in  money ;  and 
such  is  declared  by  the  Act  to  be  illegal.  Whether 
rightly  or  wrongly  it  is  not  our  province  to  inquire :  it 
is  sufficient  if  it  be  declared  clearly  and  distinctly.  The 
legislature  has  thought  the  payment  of  wages  by  masters 
to  their  workmen  of  a  particular  class,  wholly  or  in  part, 
in  goods  or  otherwise  than  in  money,  to  be  liable  to 
abuse,  and  therefore  undesirable;  and  the  present  case 
furnishes  a  flagrant  example  of  the  precise  evil  intended 
to  be  remedied  by  the  statute,  viz.  the  giving  by  masters 
to  their  workmen,  in  exchange  for  theii*  labour,  wholly 
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or  in  part^  things  of  uncertain  value,  instead  of  money,        1862. 
the  value  of  which  is  certain.     Here,  by  the  contract,      abchbb"^ 
whilst  the  workman  is  forced  to  take  that  which  is  of       j^iw. 
uncertain  value,  in  exchange  for  his  labour,  and  to  take 
it  from  the  master  alone,  the  latter  resenres  to  himself 
the  power  of  determining  how  much  wages,  if  any,  the 
workman  shall  earn  beyond  the  precise  sum  necessary 
to  reimburse  himself  for  the  outlay  of  his  capital  in 
building,  Ughting  and  heating  his  own  manufactory,  and 
providing  the  necessary  implements  for  use  therein*    A 
more  complete  instance  of  that  from  which  it  appears 
to  have  been  the  intention  of  the  Legislature  to  shield 
the  artificer,  it  seems  to  me  difficult  to  imagine. 

But  it  is  said  that  the  case  of  Chawner  v.  Cummings  (a) 
has  already  sanctioned  this  species  of  contract,  and  de- 
cided it  not  to  be  a  violation  of  the  statute;  and  un- 
doubtedly (without,  for  the  present,  referring  to  the 
additional  number  of  items  of  deduction  we  find  in  the 
present  case,  probably  resulting  from  that  decision)  it 
does  appear  to  be  an  authority  to  the  extent  stated.  But 
I  apprehend  that,  sitting  in  a  Court  of  error,  we  are 
bound  to  look  at  the  case  before  us  unfettered  by  the 
authority  which  it  is  the  object  of  the  present  proceeding 
to  review ;  and,  humbly  conceiving  that  decision  not  to 
construe  the  statute  correctly,  I  have  been  unable  to 
oonmce  myself  that,  sitting  here,  I  ought  to  adhere  to 
it  The  judgment  of  the  Court  in  that  case  seems  to 
have  proceeded  upon  the  ground  that  the  earUer  sections 
of  the  statute  do  not  prohibit  any  deductions  whatever. 
"  It  is  to  be  observed''  (says  the  judgment,  p.  828)  "  that 
payment  otherwise  than  in  money  is  alone  prohibited. 
Deductions  or  charges  are  nowhere  mentioned  or  alluded 

(a)  SQ.B.  311. 
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1862.        to  before  the  23d  section,  hereafter  to  be  considered. 
Archbr  ^  Then,  are  these  deductions  in  the  nature  of  payment  at 
Jambs        ^^     '*  seems  to  us  to  be  the  mode  of  calculating  the 
amount  of  wages,  and  nothing  more." 

Now,  if  it  be  true  that  the  prohibitory  part  of  the 
statute  does  not  contemplate  stoppages  or  deductions, 
it  is  extremely  difficult  to  see  why  the  Legislature  should 
have  enacted  the  23d  and  24th  sections  at  all — why,  if 
it  did  not  prohibit  any  stoppages,  it  should  yet  legalise 
some.  But  surely  it  is  scarcely  correct  to  say  that  the 
earlier  sections  do  not  mention  or  allude  to  stoppages  or 
deductions,  when  the  8rd  section  expressly  refers  to,  and 
in  effect  incorporates,  the  exceptions  afterwards  found  in 
the  23d  and  24th,  the  words  of  sect  3  being,  ''and  every 
payment  made  to  any  such  artificer  by  his  employer,  of 
or  in  respect  of  any  such  wages,  by  the  delivering  to  him 
of  goods,  or  otherwise  than  in  the  current  coin  aforesaid, 
except  as  hereinafter  mentioned,  shall  be  and  is  hereby 
declared  illegal,  null,  and  void.''  And  it  would  have 
been  strange,  indeed,  if  it  were  otherwise,  for  the  truck 
system,  against  which  the  statute  was  confessedly  levelled, 
was  itself  a  system  of  stoppage  or  deduction.  Deduct 
so  much  for  supplies  and  pay  the  balance  in  cash,  con- 
stituted the  evil  the  statute  was  passed  to  remedy ;  nor 
is  it  easy  to  perceive  how  there  could  be  a  part  payment 
in  goods,  or  otherwise  than  in  the  current  coin,  without 
a  stoppage  or  deduction. 

That  the  deductions  legalised  by  sects.  28  and  24  are 
exceptions  upon  sects.  2,  3  and  4,  and  not  exclusively 
upon  sects.  5  and  j6,  appears  to  me  to  be  clear,  inasmuch 
as  the  prohibitions  contained  in  the  latter  sections  are 
confined  to  the  set-off  and  sale  of  "  goods,  wares,  and 
merchandise'^  only ;  whereas  the  deductions  legalised  by 
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sects.  23  and  24  extend  to  medical  attendance^  rent^  and        1862. 
the  costs  of  educating  the  artificer  s  children.  abchsr 

I  quite  agree  that  what  is  called  "frame  rent^'  in  this  James. 
case  is  not  "  rent* '  within  the  meaning  of  sect.  28 ;  but 
that  a  deduction  in  respect  of  such,  if  it  were  *'  rent/' 
could  be  made  without  a  contract  in  writing,  which  was 
also  laid  down  in  the  judgment  in  Cliawner  y.  Cum- 
minffs  (a),  appears  to  me  not  to  be  in  accordance  with 
the  clear  words  of  the  statute. 

The  only  case  cited  in  the  argument  before  us,  as 
having  been  decided  upon  this  subject  since  Chaumer  v. 
Cmadngs,  was  that  of  Bowers  v.  Lavekin  (i).  There  it 
vas  conceded  that  the  deductions  were  illegal,  although 
some  of  them  were  not  clearly  within  the  23rd  section ; 
but  that  case  being  one  of  deductions  from  the  wages  of 
a  miner,  where  there  was  no  contract  in  writing,  the 
question  involved  in  the  present  case  was  not  discussed, 
the  only  contest  being  whether  the  collier  in  that  case 
was  au  artificer  within  the  Act.  But  although  not,  per- 
haps, an  authority  upon  the  point  now  in  question,  the 
case  strongly  illustrates  the  anomaly  consequent  upon 
the  judgment  in  Chaumer  v.  Cummings  {a\  namely,  that 
whilst  stoppages  within  the  23rd  section  are  iUegal  if  not 
made  in  pursuance  of  a  written  contract  signed  by  the 
workman,  all  other  stoppages  are  legal  without  any  such 
formality.  The  price  of  implements  supplied  to  a  miner 
to  be  used  in  his  trade  can  only  be  deducted  when  that 
price  represents  their  true  value,  and  the  contract  is  in 
writmg ;  but  it  would  appear  fiom  that  judgment  that 
the  price  of  the  use  of  implements  supplied  to  a  stocking 
Quitter  to  be  used  in  his  trade,  as  well  as  gas-light,  fire, 

(ff)  8  q.  B.  311, 325.  (h)  &E,^B.  5S4. 
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1862.       &c.,  may  be  deducted  without  either  of  those  conditions 
AROHia      being  complied  with. 

Jambs.  ^*  ^'  *"^®^  ^^®  learned  counsel  for  the  defendants  did 

not  put  the  case  of  his  clients  altogether  upon  the  ground 
taken  in  the  judgment  in  Chaumer  v.  Cummu^i  (a).  He 
relied  not  so  much  upon  the  argument,  that  if  these 
charges  were  stoppages  or  deductions  they  were  legal,  not 
being  in  the  nature  of  payments,  as  that  they  were  not 
really  deductions  from  wages  at  all ;  in  other  words,  that 
the  defence  to  the  action  was  under  the  general  issue, 
rather  than  under  the  plea  of  set-off.  But  surely  it 
cannot  be  contended,  in  any  view,  that  the  stoppage  in 
respect  oi fines  can  be  made  available  otherwise  than  as  a 
set-off;  and  if  that  be  so,  by  what  reasonable  construction 
of  the  contract  can  the  deduction  for  fines  be  placed 
upon  a  different  footing  firom  the  other  deductions  ? 

It  appears  to  me  that  the  contract  is  clearly  one  for 
stoppage  or  deduction  from  wages — a  ''  contrivance^'  (to 
use  the  words  of  the  25th  section  of  the  Act)  by  means 
of  which  the  master  makes  the  interest  of  his  capital 
a  first  charge  upon  the  labour  of  his  workman,  instead 
of  obtaining  it  from  the  consumer  in  the  price  of  the 
article  when  sold,  as  in  the  case  of  a  net  cash  payment 
of  wages;  and  this,  together  with^the  additional  control 
which  the  master  obtains,  by  such  an  arrangement,  over 
the  earnings  of  the  workman,  may  probably  furnish  the 
answer  to  a  question  put  during  the  argument,  namely, 
if  2d.  per  dozen  fairly  represents  the  value  of  the  deduc- 
tions (and  the  case  does  not  find  otherwise),  why  do  not 
the  defendants  pay  5c/.  per  dozen  net  like  other  masters  ? 
Our  attention  has  been  called  to  the  consequences  that 
may  result  from  our  decision  in  favour  of  the  plaintiff  iu 

(a)  8(?.  /?.3U. 
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this  case.    If  such  were  to  follow  upon  our  judgment,  it        1862. 
would  be  a  matter  rather  for  the  consideration  of  the      Archee 
Legislature  than  for  a  Court  of  law ;  and  it  seems  to  me        jaLes. 
safer  to  construe  the  statute  without  reference  to  the 
inoonvenience  resulting  firom  our  upholding  or  refusing 
to  sanction  a  contract  like  the  present. 

In  my  opinion  the  plaintiff  is,  in  point  of  law,  entitled 
to  the  judgment  of  the  Court. 

I  have  to  state  that  my  Brothers  WiUiams  and  fFUles 
eoncar  in  this  judgment. 

Btubs  J.  In  this  case  the  master  manufacturer  em- 
ployed the  artificer  to  make  stocking  heels  at  7d.  a  dozen. 
The  artificer  was  to  find  the  labour,  and  to  work  on  the 
master's  own  premises,  using  the  master's  frame. — The 
aettlements  were  weekly.  The  amount  due  for  the 
artificer's  work  was  first  ascertained;  then  firom  the 
sam  coming  to  the  artificer  was  deducted — 

(I.)  Is.  9d.  per  week  for  the  use  of  the  frame. 

(2.)  4d.  per  week  for  the  use  of  another  machine^ 

(3.)  StL  per  week  for  the  use  of  the  factory, 

(4)  Is.  per  week  for  winding  the  yam. 

(5.)  Fines  at  the  rate  of  4i^d.  per  quarter  of  a  day  for 
abseace. 

(6.)  A  charge  for  gas. 

(7.)  A  deduction  for  firing. 

The  artifice  was  sometimes  employed,  and  sometimes 
not;  but  the  charges,  with  the  exception  of  the  fines, 
were  fixed  and  uniform,  and  made  against  him  whatever 
the  amount  of  his  earnings :  so  that  the  fixed  charges 
might  equal  or  exceed  the  amount  to  be  received  by  the 
artificer  for  making  stocking  heek.  When  he  came  for 
his  wages  he  might  have  to  pay,  instead  of  to  receiye* 

VOL.  IL  a  j».  &  i. 
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1862.  It  was  alleged  by  the  artificer  that  such  a  contract. 

Archer      and  all  settlements  of  account  under  it^  are  void  and 

James.       illegal  by  the  provisions  of  the  Truck  Act,  1  &  2  W^.  4. 

c.  37.     Whether  they  are  so  invalidated  or  not  is  the 

question  before  us. 

An  inquiry  into  the  policy  of  the  Act,  for  the  purpose 
of  forming  or  expressing  an  opinion  whether  that  policy 
be  right  or  wrong,  is  no  part  of  our  duty ;  but  such  an 
inquiry  for  the  purpose  of  rightly  interpreting  the  Act 
and  giving  full  eflfect  to  the  true  intention  of  the  Ijegis- 
lature^  is  legitimate  and  material. 

The  old  truck  enactments  are  very  numerous^  and 
date  from  about  the  year  1464  (4  Edw,  4.).  They  were 
applied  first  to  one  branch  of  manufacture,  and  then  in 
succession  to  others,  as  experience  and  the  progress  of 
manufactures  dictated,  till  they  embraced  the  whole,  or 
nearly  the  whole,  of  the  manufactures  of  England.  They 
established  the  obligation,  and  produced,  or  at  least  for- 
tified the  custom,  of  uniformly  paying  the  whole  wages  of 
artificers  in  the  current  coin  of  the  realm.  They  were 
finally  collected  and  consolidated  into  one  Act  by  the 
statute  now  under  consideration,  1  &  2  fF.  4.  c.  87. 
They  were,  in  truth,  part  of  a  system  of  legislation  regu- 
lating  the  relation  of  master  and  workman,  this  part  of 
it  being  in  favour  of  the  workman,  who,  as  an  individual, 
was  deemed  weaker  than  his  master,  and  therefore  liable 
to  oppression.  On  the  other  hand  existed  regulations 
in  favour  of  the  master,  and  against  the  workmen 
collectively,  who  in  the  aggregate  and  acting  in  combi- 
nation were  deemed  stronger  than  their  masters,  and 
likely  to  oppress,  not  only  their  employers,  but  individuals 
of  their  own  body.  These  were  the  laws  against  combi- 
nations and  strikes.  The  laws  against  combinations 
have  been  swept  away,  except  in  certain  aggravated 
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cases^  with  what  success  it  is  no  part  of  our  business  to        1862. 
inquire;  but  the  Truck  Act  still  remains^  and  while  it      aachbe 
remains  must  be  honestly  interpreted,  and  carried  out       j^^ 
according  to  its  true  meaning  and  spirit. 

Indeed,  the  Truck  Act,  when  passed,  was  a  practical 
deduction  from  a  principle,  still  more  general,  pervading 
more  or  less  all  systems  of  law  founded  on  expe- 
rience ;  that  is  to  say,  that  where  two  classes  of  persons 
are  dealing  together,  and  one  class  is,  generally  speaking, 
weaker  than  the  other^  and  hable  to  oppression,  either 
from  natural  or  accidental  causes,  the  law  should,  as  far 
as  possible,  redress  the  inequality,  by  protecting  the  weak 
against  the  strong.  On  this  principle  rests  the  protec- 
tioD  thrown  around  infants  and  persons  of  unsound  or 
weak  mind,  the  protection  afforded  even  by  the  common 
law  to  the  victims  of  fraud,  and  by  the  Court  of  Chancery 
at  this  day  to  heirs,  expectants,  and  sellers  of  reversions 
agamst  catching  and  imconsdonable  bargains,  though 
entered  into  without  fraud,  and  by  persons  of  full  age. 
No  doubt  all  such  legislation  or  judical  interposition  is 
in  many  cases  ineffectual.  But,  as  Lord  Hardwiche  ob- 
served in  Earl  of  Chesterfield  v.  Jansten  (a),  "  I  cannot 
hold  that  to  be  vain  and  wild  which  the  law  of  all  countries 
and  all  wise  legislatures  have  endeavoured  at,  as  far  as 
possible; ....  happy,  if  they  could,  in  some  degree,  prevent 
it :  est  aliquid  prodire  tenus/'  to  which  it  may  be  added 
that  the  efScacy  of  such  provisions  must  not  be  estimated 
by  the  abuses  actually  remedied  so  much  as  by  the 
abuses  prevented  by  the  knowledge  that  such  is  the 
law.  80  viewed,  the  Truck  Act  must  have  been 
deemed  by  the  Lq;iBlature  which  passed  it  a  highly 
remedial  statute,  and  is,  therefore,  now,  as  I  admit,  not- 

{a)  2  Vea.  Sen.  125.  158. 
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1862.       withstanding  the  penal  clauses^  to  be  construed  liberally, 
^j^^jjj^^     80  as  to  advance  the  supposed  remedy  and  suppress  the 
supposed  mischief. 

The  motive  for  these  observations  has  been,  that  it 
may  not  be  supposed  that  the  conclusion  at  which  I  have 
arrived  was  reached  without  due  consideration  of  the 
policy  of  the  Truck  Act,  or  prompted  by  any  prejudice 
against  it. 

Our  decision  must,  as  it  appears  to  me,  mainly  depend 
on  the  meaning  of  the  word  "  wages''  as  used  in  the  Act. 
The  interpretation  clause  (sect.  25)  defines  the  word 
*'  wages^'  as  "  any  money  or  other  thing  had  or  contracted 
to  be  paid,  delivered,  or  given  as  a  recompense,  reward, 
or  remuneration  for  any  labour  done  or  to  be  done^ 
whether  within  a  certain  time  or  to  a  certain  amount,  or 
for  a  time  or  an  amount  uncertain.''  Any  remuneration, 
therefore,  for  the  labour  of  the  artificer,  whether  by  the 
day  or  by  the  piece,  is  wages.  Whatever  is  contracted 
to  be  paid  for  his  personal  labour  is  wages,  and  what  is 
more  than  that  is  not  wages. 

The  price  of  7d.  per  dozen  in  the  case  before  the 
Court  is  not  merely  wages  so  defined,  but  wages  plus 
an  addition  for  the  work  done  by  the  stocking  frame. 
Now,  inasmuch  as  the  frame  does  not  belong  to  the 
artificer,  he  is  obliged  to  hire  a  frame;  and  in  the  case 
under  consideration,  instead  of  hiring  the  frame  of  a 
stranger,  the  artificer  hires  it  of  his  employer,  at  a  fixed 
rent  per  week.  The  work  of  the  frame  is  paid  for  by 
the  employer  to  the  artificer  as  part  of  the  7d,  per  dozen, 
according  to  the  quantity  of  work  done,  and  therefore  is 
a  fluctuating  sum  ;  but  the  rent  of  the  frame  is  paid  by 
the  artificer  to  his  employer  according  to  time,  and  there- 
fore is  a  sum  certain.     Suppose  the  rent  of  the  frame 


XXV.  VICTOEIA.  85 

doe  to  the  employer  and  the  compensation  for  the  work        18G2. 
of  the  frame  due  to  the  artificer  were  calculated  on  the       AacuEa 
same  principle,  at  the  same  rate,  and  therefore  amounted        j^mbs. 
to  the  same  sum— for  example,  suppose  the  rent  of  the 
frame  due  to  the  master  to  be  2</.  per  dozen,  and  the 
charge  by  the  artificer  for  the  work  done  by  the  frame 
to  be  also  2d.  per  dozen,  then,  the  deduction  being 
exactly  equal  to  the  addition,  it  would  clearly  appear, 
I  conceive,  that  the  2d.  per  dozen  deducted  for  the  use 
of  the  frame  did  not  come  out  of  wages.     But  in  the 
case  under  consideration,  as  the  rent  is  calculated  by 
time  and  the  compensation  for  the  use  of  the  frame 
by  the  piece  occasionaUy  the  hire  of  the  frame  paid 
by  the  artificer  may  be  more  than  the  compensation 
for  the  use  of  the  firame  received  by  the  artificer,  and 
the  excess  in  such  a  contingency  is  a  loss  to  the  artificer, 
exactly  as  it  would  have  been  if  he  had  hired  the  frame 
from  a  stranger.     But  then,  on  the  other  hand,  occasion- 
ally the  compensation  for  the  labour  of  the  frame  is  more 
than  the  rent  of  the  frame,  and  the  excess,  in  that  event, 
is  a  profit  to  the  artificer,  again  just  as  if  the  artificer 
had  hired  the  frame  of  a  stranger.     When  the  bargain 
i^  a  fair  one,   these  contingencies    are  calculated  to 
balance  one  another.     There  seems  to  me,  therefore, 
nothmg  in  such  a  bargain  necessarily  contrary  to  the 
Act  of  Parliament. 

It  is  objected  that  sect.  23,  which  is  a  declaratory 
enactment,  shews  that  wages  are  not  to  be  paid  or 
satisfied  by  a  set-off  for  such  things  as  fuel,  materials, 
toola,  implements,  hay,  com,  provender  for  a  horse,  and 
rent;  ^Mch  deductions,  so  far  as  sect.  23  is  explanatory 
and  prohibitory,  are  mentioned  as  examples  of  what  has 
ahreadybeen  made  illegal  by  the  earlier  sections  of  the  Act; 
and  that  so  far  as  the  proviso  in  that  section  is  enabling, 
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1862.        that  proviso  does  not  apply  except  in  certain  cases,  e.  g. 
abcheb,      signed  contracts,  of  which  the  case  under  consideration 

Jameb.       ^*  ^^*  ^'^®- 

I  admit  the  difficulty  which  arises  on  this  28d  section. 

I  do  not  think  it  is  answered  by  saying  merely  that  the 
balance  of  what  is  due,  after  stipulated  deductions,  are 
wages;  for  if  the  word  '' wages''  were  to  be  understood 
as  the  net  amount  payable  after  subtracting  stipulated 
deductions,  nearly  the  whole  Act  would  be  frustrated. 
It  would  amount  to  no  more  than  this — that  the  balance, 
after  stipulated  deductions  of  any  sort,  shall  be  paid  in 
coin.  But  I  think  it  may  be  a  satisfactory  answer  to 
the  ailments  founded  on  the  23d  section,  that  deduc- 
tions are  admissible  if  they  really  come,  not  out  of  wages 
properly  so  called,  but  (as  in  this  case  they  do  come) 
out  of  previous  additions  to  those  wages. 

It  is  then  objected  that  this  arrangement  is  a  trans- 
parent artifice,  I  do  not  say  to  evade  (for  that,  if  prac- 
ticable, may  be  lawftd),  but  indirectly  to  infringe  the 
statute.  It  may  be  remarked,  however,  that  the  practice 
does  not  appear  to  be  a  new  one,  and  probably  originated 
in  cases  where,  before  the  establishment  of  great  factories, 
the  artificer  worked  in  his  o^'n  dwelling,  and  in  such  a 
case  a  fixed  periodical  rent  for  the  frame  was  the  only 
security  possessed  by  the  employer  against  loss  to  him- 
self  by  his  frame  being  improperly  employed  by  the 
artificer  to  do  other  people's  work.  Besides,  I  think 
that  enough  does  not  i^pear  on  the  case  to  enable  us  to 
draw  the  conclusion  that  this  arrangement  is  a  mere 
artifice  to  contract  to  pay,  or  to  pay,  wages  otherwise 
than  in  the  current  coin  of  the  realm  (sects.  1, 3). 

The  observations  already  made  as  to  the  deduction 
for  the  rent  of  the  frame  appear  to  me  applicable  to  the 
deductions  for  the  other  machine,  for  the  use  of  the 
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&ctory,  for  the  winding,  for  the  gas,  and  for  the'firing.        i862. 
In  all  those  cases^  as  in  the  case  of  the  frame,  there  is,  "    ^acuEE 
first,  an  addition  to  the  wages  measured  by  the  piece, 
and  a  subseqaent   deduction  generally  measured   by 
time. 

With  respect  to  the  fines  the  case  is  di£ferent.  The 
statute  is  very  obscure  on  the  question  whether  a  set-off 
be  allowable.  Sect.  28  seems  to  imply  that  a  set  off  is 
not  in  general  to  be  allowed.  On  the  other  hand  a  set- 
off is  not  prohibited  in  terms,  except  in  the  single  case 
of  a  set-off  for  goods  received  on  account  of  wages 
(sect.  5).  Looking  at  the  limited  character  of  that 
prohibition,  and  considering  that  this  deduction  may, 
perhaps,  be  treated  as  a  condition  in  the  original  contract 
making  a  portion  of  the  wages  to  depend  on  a  contin- 
gency, I  feel  great  difficulty  in  saying  that  it  is  prohibited. 
In  Chaumer  v.  Cummings  (a)  a  fixed  deduction  of  Id,  in 
the  shilling  was  held  to  be  lawful,  and  to  be  but  a  mode 
of  calculating  wages. 

It  must  be  admitted,  howeyer,  that  the  statute  is  very 
difficult  to  construe,  and  is  ambiguous  not  only  on  this 
qu^ion  of  fines,  but  also  on  the  other  question.  Yet, 
considering  that  the  statute  has  already  received,  in 
Chaumer  v.  Cumminffs  (a)  a  judicial  interpretation  six- 
teen  years  ago ;  which  interpretation  has  been  acted  on 
ever  since,  and  that  thousands  of  contracts  and  settle- 
ments of  accounts  have  taken  place  on  the  faith  of  that 
interpretation ;  that  if  these  settlements  are  disturbed  an 
infinite  multitude  of  actions  will  be  brought,  and  many 
fines  become  payable  by  persons  who  have  trusted  the 
autliorijed  expoimders  of  the  statute ;  I  think  this  is  a 
case  in  which  the  maxim  "  Stare  decisis^'  ought  to  apply 
(^0  8(2.  2?.  311. 
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1862.       even  in  a  Coart  of  error :  and  therefore  that  the  jndg- 
Archeb      ment  below  ought  to  be  affirmed. 


V. 

Jambs. 


Bramwell  B.  In  this  case  we  hare  to  ascertain  the 
meaning  of  an  Act  of  Parliament.  If  the  words  were 
plain^  it  would  be  irrelevant  to  inquire  as  to  the  object 
or  policy  of  the  Legislature — oar  duty  would  be  simply 
to  declare  what  we  found  enacted.  But  there  is  a  doubt 
as  to  the  meaning  of  the  lauguage,  in  order  to  solve 
which  it  is  proper  to  inquire  into  the  probable  object 
and  policy  of  the  statute.  It  may  be  compendiously 
stated  to  have  been  to  provide  for  payment  of  wages  in 
money.  For  this  purpose  it  prohibits  agreements  for 
paying  wages  otherwise,  and  prohibits  so  paying  them 
when  a  money  payment  has  been  agreed  for.  To  insure 
obedience,  it  enables  the  artificer  to  repudiate  a  contract 
and  payment  contrary  to  its  provisions,  and,  however 
fairly  he  may  have  been  dealt  with,  to  enforce  payment 
in  such  case  over  again.  It  is  obvious  that  such  a  pro- 
vision is  open  to  two  most  important  objections.  First, 
it  interferes  with  that  freedom  of  contract  and  conduct 
which  is  universally  recognised  as  of  the  greatest  benefit. 
Secondly,  it  enables  an  artificer  who  may  have  requested 
and  received  payment  otherwise  than  in  money,  and  who 
may  have  been  benefited  thereby,  and  most  justly  and 
kindly  treated,  to^commit  a  great  dishonesty  by  enforc- 
ing payment  again.  But,  great  as  these  objections  are, 
the  Legislature  has  thought  that  a  preponderating 
benefit  was  to  be  got  by  encountering  them;  and  it  may 
be  that  the  ignorance,  improvidence,  or  poverty  of  the 
working  classes,  as  they  are  called — that  is,  those  who 
work  for  wages — is  such  as  to  require  the  protection  the 
statute  has  provided  for  them.     But  in  order  to  see  to 
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fbit  that  protection  extends,  it  is  necessary  to  see  what        1862. 

are  tke  mischiefs  to  be  guarded  against — the  mischiefs  of      abchmi 

what  ia  called  the  track  system.    They  seem  to  me  three,       j^*^ 

the  first  two  being  in  principle  the  same;  first,  an 

employer  of  labour  mfiy  engage  a  man  to  work  for  him, 

with  a  promise  of  apparently  fair  wages,  part  or  all  in 

goodsi  and  then  cheat  him  by  giving  him  inferior  goods, 

or  goods  oyerchaiged ;  secondly,  he  may  engage  him 

with  a  promise  of  fair  wages,  and  then  cheat  him  in  the 

payment,  by  insistiog  on  his  taking  goods  inferior  or 

overcharged  as  before;  and,  thirdly,  he  may  supply  the 

man  with  goods  beyond  his  wages,  get  him  into  his  debt, 

and  then  have  an  injurious  control  over  him.    These  are 

the  mischiefs  of  a  truck  system.     It  is  in  vain  to  say 

that  the  master  could  cheat  in  cases  where    money 

wages  were  agreed  for,  by  withholding  money  agreed  to 

be  paid,  and  that  the  law  would  redress  the  one  wrong  as 

readily  as  the  other.    The  answer  is,  that  such  a  cheat 

is  too  bare£M»d,  and  would  certainly  be  successfully 

resisted;  while  more  or  less  of  inferiority  in  the  quality 

or  value  of  goods  might  be  endured,  or,  if  contested, 

wonld  give  rise  to  more  doubtful  inquiries.    Whether 

these  mischiefs  are  worth  the  remedy,  or  whether  the 

remedy  is  the  best  is  not  the  question.     If  it  were,  I, 

for  one,  should  desire  an  opportimity  of  ascertaining 

^hat  the  results  of  a  truck  system  had  been  before  I 

ventured  to  differ  from  those  who  had  considered  the 

matter  and  devised  this  enactment,  and  from  the  high 

authorities  who  have  held  that  legislation  agaiust  such 

a  system  is  *' perfectly  just  and  equitable."     {Smith's 

^eaUk  of  Nations,  book  1,  c.  10.) 

But  I  believe  the  object  of  the  statute  was  that  which 
I  have  mentioned ;  and  certainly,  considering  the  objec- 


T. 
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1862.       tions  to  it,  it  ought  not  to  be  interpreted  loosely,  more 
j^oHE*      especially  as  it  makes  an  infiringement  of  its  provisions 
a  crime. 

I  now  turn  to  those  provisions.  The  Ist  section  pro- 
vides that  contracts  for  wages  (in  the  trades  enumerated) 
shall  be  made  payable  in  current  coin.  The  2nd  pro- 
hibits engagements  as  to  where  or  with  whom  wages 
shall  be  expended.  The  Srd  section  is,  that  wi^es  shall 
be  paid  in  coin.  The  4th  section  gives  the  artificer 
power  to'  recover  whatever  has  not  been  paid  in  coin. 
The  fifth  prohibits  a  setoff.  The  6th  a  cross  action* 
The  other  sections  may  be  called  auxiliary,  with  certain 
exceptions  which  I  shall  have  to  notice. 

The  £Eu;ts  in  this  case  are — That  the  defendants  are 
hosiery  manufacturers,  having  a  factory,  in  which  are 
stocking-frames,  and  which  of  course  is  lighted  and 
warmed  by  them.  They  find  the  material,  and  the 
artificer,  a  frame- work  knitter,  makes  the  article.  In 
this  case  the  plaintiff  made  stocking  heels,  using  these 
machines  in  this  factory.  The  sum  to  be  paid  him  was 
ascertained  thus  : — A  sum  was  arrived  at  by  putting  7d. 
a  dozen  for  all  the  heels  he  had  made  in  a  week,  and 
from  that  sum  was  deducted  about  3«.  9c/.,  and  what  are 
called  fines,  4^^/.  a  quarter  of  a  day  when  the  artificer 
does  not  attend.  The  way  this  35.  9c/.  is  made  up  is, 
that  so  much  is  put  down  for  the  use  of  the  machines  of 
the  defendants;  so  much  for  the  room  in  which  they 
are;  so  much  because  the  yam  has  been  wound,  without 
which  it  cannot  be  worked ;  so  much  for  light  and  fire. 
I  have  mentioned  how  this  3^.  9c/.  is  arrived  at,  but  to 
my  mind  it  is  wholly  immaterial.  The  parties  arrive  at 
that  figure  by  a  particular  process,  and  each  agrees  to  it 
for  particular  (and  probably  the  same)  reasons  satis&c- 
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tory  to  bimaelf ;  but  they  might  arrive  at  it  for  difierent        1862. 

Teaaona,  or  for  no  reason^  and  simply  fix  it  at  an  arbitrary      Aaohui 

Sam.    It  may  be  as  well  to  remark,  however,  that  the       Jamxs. 

oiigin  and  reason  of  it  is  this — that  formerly  the  artificer 
was  pud  7d.  per  dozen  heels,  but  he  then  found,  either 
ss  his  own  or  by  hiring,  the  machines,  worked  them  in 
Ids  own  house,  for  which  of  course  he  paid,  with  his  own 
fire  and  lights,  at  his  own  cost     I  believe  the  chai^  for 
tbe  winding  has  some  similar  origin.     Of  course  fines 
are  necessary,  or  not  unreasonable,  to  prevent  loss  by 
the  machines  not  being  used.    The  origin  of  this  appa- 
rently inconvenient  arrangement  is,  probably,  that  the 
master  and  artificer  could  not  agree  on  the  sum  to  be 
paid  net  per  dozen,  while  they  could  agree  on  what  was 
a  fair  equivalent  for  the  workman  having  the  machines, 
room,  fire,  light,  &c.,  found  for  him,  instead  of  finding 
them  himself.     Some  masters  and  men,  however,  agree 
at  5d.  per  dozen  net.    The  only  other  matter  to  observe 
is,  that  the  3s.  9d,  is  fixed  per  week,  while  the  quantity 
of  work  done  by  the  artificer  may  vary  according  to  his 
industry  or  health,  or  other  causes,  and  ahso  according 
to  the  quantity  of  work  the  master  may  think  fit  to 
give  him. 

Now,  it  is  obvious  to  my  mind  that  this  is  not  within 
any  of  the  mischiefs  I  have  specified.  The  artificer  does 
not  agree  to  take  goods  in  payment  of  wages;  nor, 
having  agreed  for  money,  is  made  to  take  goods ;  nor 
can  he  get  into  debt  to  his  master  by  spending  more 
than  his  wages.  I  suppose,  indeed,  he  would  be  liable 
if  he  did  not  make  as  many  heels  as,  at  7d.  a  dozen,  came 
todi.9d.;  but  that  is  not  by  spending  more  than  he 
ettrns,  but  by  not  earning. 

If  the  case  is  within  the  statute,  within  which  pro- 
vision is  it?    Not  that  in  the  1st  section— it  says,  that 
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1862.  in  all  contracts  the  wages  shall  be  made  payable  in  coin 
j^acHBa  only ;  and,  if  made  payable  in  any  manner  other  than  in 
Jaxks.  ^^f  *^®  contract  shall  be  void.  Can  it  be  said  that 
whatever  is  to  be  paid  here  is  not  to  be  paid  in  coin? 
Can  it  be  said  anything  is  payable  in  another  manner? 
Is  this  3f.  9^.  a  payment,  or  any  one  of  its  items?  Im- 
possible. Then  the  case  certainly  is  not  within  sect.  2. 
Then,  is  it  within  sect.  8?  That  says,  ''The  entire 
amount  of  the  wages  earned  by  or  payable  to  such  arti- 
ficer, &C.,  shall  be  actually  paid  to  such  artificer  in  current 
coin."  Has  the  artificer  earned  any  more  wages  ?  Are 
any  more  payable  to  him  than  the  sum  arrived  at  after 
allowing  the  3s.  9d.  and  fines?  I  say,  clearly  not.  The 
question  reduces  itself  to  this — what  are  his  wages  ?  The 
7d,  a  dozen?  or  7(L  a  dozen  less  8s.  9d. ?  To  my  mind, 
clearly  the  latter.  Can  it  be  said  his  wages  are  2cil  a 
dozen  more  than  the  man  who  is  being  paid  the  5dl 
without  any  deduction?  Can  it  be  supposed  that,  if 
there  were  no  Truck  Act,  and  no  statute  of  set-ofi^,  he 
covld  recover  7d.  a  dozen?  I  ask,  as  I  asked  on  the 
argument,  suppose  they  fixed  85.  9d.  arbitrarily,  without 
giving  a  reason  for  it,  is  that  within  this  statute?  If  I 
agree  with  a  man  that  he  shall  work  for  me  at  certain 
rates,  first  allowing  in  my  favour  5«.,  is  that  an  agree- 
ment to  pay  him  a  sum  and  part  of  it  in  that  5s.? 
Further:  sect.  5  prohibits  a  set-oflf,  in  an  action  to 
recover  wages,  '*by  reason  or  in  respect  of  any  goods, 
wares,  or  merchandise  had  or  received  by  the  plaintiff  as 
or  on  account  of  his  wages  or  in  reward  for  his  labour,  or 
by  reason  or  in  respect  of  any  goods,  wares,  or  merchan- 
dise sold,  deliveied,  or  supplied  to  such  artificer  at  any 
shop  or  warehouse  kept  by  or  belonging  to  such  em* 
ployer."  Obviously  this  means  goods  the  property  in 
which  has  been  transferred  to  the  artificer.     It  is  im- 
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James. 


possible  to  say  in  this  case  that  goods  have  been  "  sold, 
delivered,  or  supplied  at  any  shop  or  warehouse"  to  the      x^qu^^ 
plsdntifiF,  within  the  meaning  of  that  section.     The  same       ^J^^ 
lemark  applies  to  the  next  section.    Sect.  8  is  necessary 
\sL  consequence  of  sect.  3. 

But  it  is  said  sect.  23  shews  that  this  case  is  within 
the  statute.     First,  this  statute,  which  makes  the  doing 
of  what  it  prohibits  a  misdemeanor  (sect.  9),  ought  not 
to  be  extended  by  implication.    But  it  seems  to  me  that 
this  section  shews  the  present  case  is  not  within  the 
statute.  It  enacts  that  it  shall  not  prevent  the  employer 
supplying  the  artificer  with  medicine,  or  fuel,  or  mate- 
rials, tools,  or  implements,  to  be  by  such  artificer  em- 
ployed in  his  trade,  if  such  artificer  be  employed  in 
mining.    Now,  such  a  case  would  have  been  within  the 
letter,  but  not  the  spirit,  of  the  statute ;  therefore  it  was 
excepted  by  this  section.    The  miner  requires  tools  and 
lights;  the  best  for  both  master  and  artificer  is  that  the 
latter  should  be  at  the  expense  of  them ;— it  insures  an 
economical  use  of  them  by  him.    If  his  master  sold  him 
those  tools,  as  is  also  convenient,  it  would  be  within  the 
letter  of  the  Act.     His  wages  are  fixed  at  a  certain 
amount;  to  earn  them  he  must,  indeed,  buy  tools;  but 
he  acquires  the  property  in  them,  may  sell  them  if  he 
likes,  may  use  them  when  much  worn,  or  throw  them 
aside  when  httle  worn ;  their  goodness  and  condition  he 
alone  is  interested  in.    It  is  true,  he  cannot  earn  his 
wages  without  them,  neither  can  he  without  his  clothes 
and  his  food;  but  they  are  not,  any  more  than  those 
articles,  a  fixed  sum,  as  here,  to  be  taken  into  account 
in  estimating  his  wages.    He  is  at  the  risk  of  them,  and 
their  cost  to  him  will  vary  according  to  his  care  and 
pndence,  like  the  cost  of  his  clothes  and  food.    They 
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1862.       wre  therefore  within  the  words  of  the  Act,  but,  not  being 
A&cHBE      within  the  mischief  to  be  prevented  by  it,  are  excepted 

jAifxs.  f^T^  its  provisions.  But  suppose  the  miner  and  master 
agreed  it  would  be  better  that  the  latter  should  find  the 
materials  and  tools  at  his  own  risk,  and  suppose  they 
could  not  agree  what  piece  wages  should  be  paid,  but 
that  they  could  agree  that,  one  week  with  another,  a  fair 
sum  for  candles  and  tools  was  Is.  more  when  the  miner 
was  diligent,  less  when  he  was  not;  and  suppose,  there- 
fore, they  agreed  to  continue  the  old  piece  work  prices, 
but  start  with  Is,  against  the  miner— that  is  the  present 
case — would  it  be  within  the  Act  ?  I  say,  no.  If  it  would, 
it  certainly  would  not  be  within  sect.  28,  as  no  materials 
or  tools  would  have  been  supplied  to  the  miner,  which 
means  that  the  property  has  passed.  The  medicine 
supplied  does  not  mean  lent  or  given,  to  be  returned, 
neither  is  that  the  meaning  of  the  word  as  to  the  tools. 
The  same  reason  applies  to  the  provision  as  to  hay,  &c. 
An  agreement  to  pay  wages  by  allowing  the  occupation 
of  a  tenement  at  so  much  rent  would  be  within  the 
letter  of  sect.  1,  but  not  within  its  spirit,  and  is  therefore 
excepted.     So  of  the  rest  of  that  section. 

But  sect  25  is  referred  to, which  defines  "wages,"  for 
the  purposes  of  the  Act,  to  be,  "  any  money  or  other 
thing  had,  or  contracted  to  be  paid,  delivered,  or  given 
as  a  recompense,  reward,  or  remimeration  for  any  labour 
done  or  to  be  done ;"  and  it  is  asked,  were  the  benefits 
represented  by  Ss.  9d.,  viz.,  the  use  of  the  firame  and 
machine,  fire,  light,  &c.,  given  by  the  defendants  to  the 
plaintiff  in  exchange  for,  and  as  part  of,  the  earnings  of 
his  labour  or  not  ?  And  it  is  contended  that  they  were 
given  by  the  master  to  the  workman,  and  had  by  the 
workman  from  the  master;  that  they  were  not  given  for 
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;,  and  so  were  giyen  for  the  laboor,  the  workman        1862. 
having  nothing  else  to  give,  and  giving  nothing  else.   If      akchke^ 
I  am  right  in  my  opinion,  though  I  may  not  be  able  to  ^« 

detect  it,  a  fallacy  lurks  in  this  argument. 

I  think  I  can  shew  what  that  &llacy  is ;  but,  before 
doing  80, 1  think  I  can  demonstrate  it  is  thera   Suppose 
two  men  work  for  the  same  employer,  in  the  same  fac- 
tory, having  equally  ''the  use  of  a  frame,  machine,  fire, 
light,'^  &C.     One,  A.,  works  on  the  terms  on  which  the 
plaintiff  worked ;  the  other,  B.,  on  the  terms  of  being 
paid  5d  per  dozen.     Suppose  each  makes  twenty-two 
dosen  and  a  half  heels  in  a  week,  each  will  be  paid 
9s,  4^  for  his  work  at  the  end  of  it    Now,  has  the 
employer  given  ''the  use  of  a  frame,  machine,  fire, 
light,^'  &&,  to  A.  more  than  he  has  given  it  to  A,  so  as 
to  be  within  the  Truck  Act?    Impossible;  for,  if  so, 
every  master  who  found  any  tool,  or  machine,  or  room 
for  his  workman  would  be  within  that  Act.     I  believe 
carpenters  always  find  their  own  tools,  which  are  expen- 
sive in  the  first  instance,  and  require  renewals  and 
sbarpening.    Suppose  a  master  employed  a  carpenter, 
vho  found  his  own  tools,  at  5«.  a  day,  and  another,  whom 
lie  supplied  with  tools,  at  4f .  6^.  a  day,  would  either, 
«nd,  if  80,  which,  be  within  the  Truck  Act  ?    I  do  not 
l^now  how  the  fact  is,  but  suppose  a  journeyman  tailor, 
irho  worked  away  from  his  master's  workshop,  got 
S'^cater  wages  than  one  who  worked  at  it,  on  account  of 
lus  not  occupying  room,  ftc.,  would  that  be  within  the 
Act?   It  cannot  be. 

I  say,  then,  some  fallacy  lurks  in  this  argument ;  what 
it  is  I  will  attempt  to  point  out.  Pure  wages  are  the 
price  of  labour  alone — simple  labour.  As  soon  as  a  tool 
U  naed,  capital  is  used,  and  if  the  tools  are  the  labourer's. 
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1862.  lie  is  a  capitalist^  and  part  of  what  he  receives  is  the 
Archer      profit  of  his  capitaL     (Ricardo^s  Principles  of  Political 

James  Economy,  c,1,  8,S,)  This  may  be  made  plain^  I  think.  If  I 
employ  a  man  to  thresh  my  wheat  at  so  much  a  quarter^ 
and  he  threshed  it  with  a  flail^  what  he  receives  would 
be  called  ''wages/'  the  value  of  the  use  of  the  flail  being 
inappreciable  in  the  sum  he  charges.  But  if  he  used  a 
threshing  machine  and  steam  engine^  what  he  receives 
would  not  be  called  ''wages/'  but  the  hire  of  the 
machine  and  engine^  with  men  to  attend  and  work 
them.  Now^  let  me  not  be  misunderstood.  I  do  not 
say  that  what  the  man  with  the  flail  receives,  nor  what 
the  carpenter  with  his  tools  receives,  nor  what  the 
working  hosier  who  finds  the  firame  and  machine,  fire, 
light,  &c.,  receives,  are  not  properly  called  "wages,*'  and 
wages  within  the  Truck  Act  They  are;  the  labour  is 
the  principal  thing,  and  the  flail,  the  tools,  "the  frame 
and  machine,  fire,  light,"  &c.,  so  subordinate  and  ancil- 
lary that  the  total  price  is  properly  called  "  wages."  On 
the  other  hand,  the  tool  or  machine  may  be  so  much  the 
principal  thing,  and  the  labour  so  subordinate  and  ancil- 
lary tliat  "wages"  would  be  an  incorrect  term  to  use  to 
describe  the  total  price.  Nor  am  I  proposing  to  draw 
any  line  where  "wages"  would  cease  to  be  the  right 
word,  but  only  to  shew  that  there  is  a  case  where  the 
machine  or  tool  is  so  the  principal  ingredient  that  the 
payment  is  principally  on  account  of  it ;  and,  therefore, 
where  the  use  of  the  machine  or  tool  is  of  appreciable 
value,  part  of  the  payment  to  the  labourer  must  be  in 
respect  of  it ;  so  that,  when  the  working  man  finds  his  own 
"frame  and  machine,  fire,  light/'  &c.,  part  of  his  "wages" 
is,  in  reality,  a  compensation  for  the  use  of  them ;  when 
he  does  not  find  them,  he  is  in  no  sense  paid  for  them* 
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The  man  wlio  works  at  5d.  a  dozen  is  not^  neither  is        1862. 
tie  man  who  works  at  7d.  a  dozen^  with  a  fixed  dednc-      aecher"" 
tion  of  3«.  9d.  for  the  use  of  the  frame  and  machine^       JaI'm 
fire,  lights  &c.     They  are  not  given  to  him^  I  submit, 
any  more  than  the  tailor's  shop  is  given  to  the  journey- 
man; any  more  than  the  tools  in  the  case  I  have  sup- 
posed are  given  to  the  carpenter;  nor  any  more  than  a 
ship  is  given  to  sailors,  who  receive  wages ;  nor  are  they, 
to  my  mind,  in  any  sense  the  remuneration,  recompense, 
or  reward  of  his  labour :  they  are  things  furnished  to 
him  to  labour  with. 

This  reasoning  also  seems  to  me  to  answer  the  argu- 
ment, that  if  the  workman  has  contracted  with  a  third 
person  to  supply  him  with  the  things  supplied  by  the 
master,  the  stocking  heels  would  have  clearly  represented 
a  value  of  7d.  a  dozen;  so  they  would,  and  so  they  do 
when  they  are  made  by  the  man  who  makes  at  5d.  a 
dozen,  with  no  fixed  deduction  of  Ss.  9d.9  because  they 
represent  the  value  of  the  labour  and  the  value  of  the 
use  of  the  tools;  and,  therefore,  the  question.  Can  the 
stocking  heels  represent  less  labour  only,  or  more, 
according  as  the  workman  hires  the  implements  for 
making  them  fipom  one  person  or  another  ?  may  be 
safely  answered.  No;  nor  do  they  represent  less  com- 
pensation for  the  use  of  the  frame  and  madiine,  fire, 
light,  &c.,  in  the  one  case  than  in  the  other. 

Again :  it  is  said,  suppose  the  workman  makes  for  his 
master  only  six  dozen  and  a  half  heels  in  a  week,  what 
does  the  master  pay  for  them  ?  Sevenpence  a  dozen,  or 
does  he  get  them  for  nothing?  I  say  neither;  and  if 
he  makes  another  six  dozen  and  a  half,  and  gets  pre- 
cisely  3«.  9^.,  will  the  last  Ss.  9d.  be  wages,  and  the  first 
not,  or  is  there  any  other  diiference,  except  that  the  last 
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1862.        is  paid  for  in  current  coin,  and  the  other  otherwise  than 
~~X^^^      in  current  coin  ?      I  say  that  there  is  no  first  or  last 
J  ^'  8s,  9d,    Why  cannot  the  man  who  works  at  5(L  a  dozen 

say  the  same  thing — ^thus,  "  I  make  twenty-two  dozen 
and  a  half  a  week ;  my  master  supplies  me  with  frame 
and  machine^  fire,  light,  &c.  Does  he  do  so  for  nothing, 
or  do  I  pay  for  them?  Not  for  nothing;  therefore  I  pay 
for  them  ;  but  if  so,  I  pay  for  them  in  labour,  and  labour 
only.  How  much?  Why,  their  value,  3^.  9rf.  a  week ; 
that  is  to  say,  I  make  six  dozen  and  a  half  a  week  really 
in  payment  for  the  frame  and  machine,  fire,  liglit, 
&c ;  or  I  am  paid  for  them  by  the  supply  of  the 
frame  and  machine,  fire,  light,  &c  I  therefore  am 
only  paid  in  money  for  the  residue,  sixteen  dozen,  and  I 
receive  ds.  4}^.  I  receive  for  the  last  sixteen  dozen  I 
make  7d.  a  dozen ;  and  my  case,  therefore,  is  the  same 
as  the  plaintiflf's,  and  within  the  Truck  Act/' 

Again :  could  the  defendants,  in  this  case,  in  calcu- 
lating the  cost  of  the  stocking  heels,  say  that  the  first  six 
dozen  and  a  half  had  cost  them  nothing  for  labour,  but 
only  the  use  of  the  frame  and  machine,  fire,  light,  &c., 
and  the  last  sixteen  dozen  had  cost  them  only  labour, 
and  nothing  for  their  frame  and  machine,  fire,  light, 
&c.  ?  That  cannot  be.  Take  the  case  of  two  carpen- 
ters — one.  A.,  finds  his  tools,  and  is  paid  3«.  a  day ;  the 
other,  B.,  has  them  found  by  the  master,  and  is  paid 
2s.  Qd,  a  day;  at  the  end  of  the  week  A.  is  paid  18s., 
B.  is  paid  15«.  Has  B.  worked  one  day  for  nothing,  or 
been  paid  for  it  by  the  use  of  the  tools?  I  say  neither. 
If  not,  would  it  make  any  difierence  that  they  were  paid 
piece-work  instead  of  day-work,  and  at  the  end  of  the 
week  received,  as  before,  18*.  and  15«.  respectively? 
Again,  I  say,  na    If  not,  would  it  make  any  difference 
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fiiat  B.  was  to  be  paid  piece-work  at  the  same  rate  as         1862. 
A,,  vith  a  fixed  dedaction  of  3^.  per  week  because  the       ABoaia 
tools  were  furnished  him?    I  camiot  think  it  would.        James. 
That  is  tbis  case. 

In  tmth^  the  contract  in  its  entirety  between  the 
parties  must  be  looked  at.  The  whole  of  the  agreement 
of  the  master  is  the  consideration  for  the  whole  of  the 
agreement  of  the  workman.  The  master  is  content  to 
find  the  firame  and  machine^  fire^  lights  kc,  and  let  7d. 
per  dozen  be  taken  as  the  price^  if  the  workman  is 
content  to  start  with  a  fixed  deduction  of  3«.  9d,  The 
workman  is  content  to  start  with  that  fixed  deduction 
if  the  master  will  find  the  frame  and  machine,  fire,  light, 
&c.,  and  let  7d.  a  dozen  be  taken  as  the  price.  And,  in 
tmth,  neither  the  first  six  dozen  and  a  half  is  paid  for 
by  the  use  of  the  frame  and  machine,  fire,  light,  &c., 
any  more  than  the  second  or  any  other  six  dozen  and 
a  half.  It  might  equally  well  be  said  by  the  plainti£F, 
when  he  makes  twenty-two  dozen  and  a  half  a  week— 
that  is,  three  dozen  and  three  quarters  daily — and  re- 
caves  at  the  end  of  the  week  13«.  IJd.  less  3*.  9rf.,  "I 
have  earned  a  sixth  of  13«.  Hd.,  that  is,  2s.  2irf.  each 
day,  but  I  have  been  paid  only  1*.  6|rf.  a  day,  which,  at 
the  rate  of  7d.  a  dozen,  shews  that  I  have  been  paid  in 
money  for  about  two  dozen  five-eighths  only,  at  7d.  a 
dozen;  therefore  I  have  made  my  first  one  dozen  and 
<me-eighth  heels  daily  for  nothing,  unless  paid  by  the  use 
of  the  frame  and  machine,  fire,  hght,  &c. ;"  or  he  might 
go  farther,  and  say,  "  I  work  twelve  hours  a  day,  there- 
fore I  am  paid  nothing  for  the  first  heel  and  one-eighth 
in  each  hour,  unless  by  the  use  of  the  frame  and  machine, 
fire,  light,  &c*'  In  truth,  no  one  part  of  his  work 
u  paid  in  a  way  different  to  any  other.    If  he  makes 
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1862.       six  dozen  and  a  half  only  in  the  week,  and  so  at  the  end 
Archer      receives  nothings  I  say  that  the  master  does  not  pay  Td. 

Jamei.  ft  dozen  for  them^  nor  does  he  get  them  for  nothing. 
He  has  given  to  the  workman  the  right  to  charge  Id.  a 
dozen  for  all  he  makes  beyond,  and  it  might  as  well 
be  said  that  the  workman  had  the  frame  and  machine, 
fire,  light,  &c.,  given  to  him  for  nothing  as  to  all  the 
heels  made  after  the  first  six  dozen  and  a  half.  If  the 
workman  does  not  avail  himself  of  the  right  by  making 
more,  he  has  not  the  less  had  it.  Suppose,  by  great 
skill  and  diligence,  he  made  thirty  dozen  a  week,  is  he 
not  better  off  than  the  man  paid  at  5(/.  a  dozen? 
Why  ?  By  having  used  the  right.  It  is  true  that  the 
quantity  of  work  to  be  given  is  at  the  option  of  the 
master ;  but  it  is  not  contended  that  if  the  master  con- 
tracted to  give  as  much  as  the  workman  could  do,  the 
case  would  not  be  within  the  Act,  but  is  because  he 
does  not  so  contract.  That  makes  no  difference  in  the 
question. 

I  think  this  answers  the  arguments  I  have  referred 
to,  but  I  protest  against  those  being  taken  to  be  real 
grounds  because  I  cannot  answer  them;  and  I  call 
attention  to  arguments  in  favour  of  the  defendants  which 
have  received  no  answer,  viz.,  that  whatever  can  be 
argued  of  this  case  could  equally  be  said  of  the  man 
who  works  at  5(/.  a  dozen,  and  that  though  the  3«.  9cf. 
is  arrived  at  in  a  particular  way,  the  reasons  in  the  minds 
of  the  master  and  workman  may  be  entirely  different ; 
and  there  is  no  difference  in  principle  between  this  case 
and  one  where  3^.  9cf«  had  been  fixed  arbitrarily,'  and 
without  reference  to  any  basis  of  calculation,  save  that 
Id.  a  dozen,  less  3^.  9^.,  was  a  fair  price. 
I  am  therefore  of  opinion  that  this  case  is  neither 
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witlun  the  letter  nor  spirit  of  the  Act,  and  that  there        1862. 
are  collateral  guides  in  the  statute  to  the  same  con-       akcheb"" 
dnsioiL 

Independently  of  that,  there  is  the  case  of  Chawner 
V.  Cummngs  (a),  decided  now  more  than  fifteen  years 
aga  Since  that  decision  the  practice  described  in  this 
case  iias  been  adopted  in  the  three  great  counties  of  the 
trade,  though  not  uniformly.  In  Dalby  v.  The  India 
and  London  Life  Assurance  Company  (A),  the  Court  of 
Common  Fleas,  speaking  of  a  case  cited,  say,  "  Though 
we  are  quite  satisfied  that  it  was  founded  on  a  mistaken 
analogy,  and  wrong,  we  should  hesitate  to  overrule  it, 
though  sitting  in  a  Court  of  error,  if  it  had  been  con- 
stantly approved  and  followed,  and  not  questioned, 
though  many  opportunities  had  been  offered  to  question 
it.''  They  proceed  to  say  that  it  has  not  been  acted 
on,  but  disregarded,  and  they  overrule  it.  Apply  those 
remarks  to  this  case.  The  Court  was  satisfied  the  de- 
rision was  wrong,  yet  they  would  hesitate  to  overrule 
it  if  acted  on.  Can  this  Court  be  satisfied  Chawner  v. 
Cumming${a)  is  wrong?  As  to  being  acted  upon,  it 
has  been  so  to  an  extent  that  makes  the  consequences 
of  reversing  it  frightful  to  contemplate.  The  litigation 
will  be  enormous ;  the  temptation  to  fraudulent  claims 
I7  artificers  who  have  no  real  cause  of  complaint  against 
their  masters,  but  who  can  bring  their  cases  within  the 
present,  will  be  irresistible  and  most  mischievous;  and 
persons  who  have  acted  with  perfect  honesty  and  fair- 
ness, trusting  to  that  decision,  will  find  themselves,  by 
its  leyersal,  turned  into  criminals,  subject  to  indictment 
(sect  9),  and  liable  to  the  oppression  and  extortion 

W  8  q.  B,  3U.  (b)  16  C.  B,  366. 392. 
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1862.       consequent  thereon.    If  ever  there  was  a  case  in  which 
j^cji^j^      it  was  better  to  persist  in  a  wrong  construction  of  a 
statute  (if  this  has  been  wrongly  construed^  which  I 
deny),  this  is  the  case. 

For  these  reasons  I  think  the  judgment  should  be 
affirmed.  I  am  not,  that  I  am  aware  of,  influenced  by 
any  prejudice  against  the  policy  of  the  statute,  nor  by 
any  love  for  the  character  of  a  truck  master.  I  think 
every  right-minded  man  would  wish  the  artificer  to  have 
his  wages  in  the  way  they  are  most  useful  to  him,  viz. 
in  coin,  to  do  freely  with  them  as  he  pleases;  and 
though  it  may  sometimes  be  beneficial  that  the  master 
should  keep  a  shop  at  which  the  artificer  can  be  supplied, 
every  reflecting  person  will  see  that  is  so  liable  to  abuse 
that  it  may  be  better  no  one  should  be  permitted  to  do 
it  Nor  have  I  any  prejudice  in  favour  of  the  practice 
stated  in  this  case.  I  think  that  the  3«.  9d,  being  fixed, 
though  the  work  given  to  the  artificer  varies  at  the 
pleasure  of  the  master,  is  very  objectionable.  I  do  not 
suppose,  with  my  brother  Hayes,  there  is  any  con- 
trivance by  which  the  wages  of  a  particular  trade  can 
be  permanently  depressed  below  their  natural  price, 
but  such  an  arrangement  gives  a  power  to  harass  and 
oppress,  and  practically  defraud,  mischievous  in  itself, 
and  which,  I  think,  no  well  disposed  person  would  desire 
to  possess. 

Pollock  C.  B.  This  action  is  brought,  under  the 
1  &  2  W^.  4.  c.  37.,  to  recover  wages  alleged  to  be  unpaid 
in  coin,  and  to  have  been  stopped  or  deducted  by  reason 
of  a  claim  of  the  employer  against  the  workman  for 
room,  light,  heat,  and  the  use  of  the  implement  or 
machine  by  means  of  which  the  labour  of  the  workman 
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was  performed ;  and  it  is  brought  avowedly  to  question        1862. 
in  tHis  Court  of  error  the  decision  of  the  Queen^s  Bench      j^acnE* 
in  Chawner  t.   Cummings  (a).     If  that  case  was  well       j^u^ 
decided^  the  plaintiff  cannot  maintain  the  present  action. 

The  question  turns  entirely  on  the  true  construction 
of  the  statute  referred  to. 

There  is  a  very  old  rule  in  the  construction  of  statutes^ 
that  a  remedial  law  shall  be  construed  liberally^  but  a 
penal  law  strictly;  and  occasions  sometimes  arise  where 
this  rule  is  applicable,  and  may  govern  the  construction ; 
hut,  whether  the  statute  be  remedial  or  penal,  it  is  the 
duty  of  the  Court  to  ascertain  its  true  construction, 
according  to  the  language  used,  and  with  reference  to 
the  subject  about  which  it  is  used,  and  to  give  effect  to 
that  which  they  discover  to  be  the  plain  meaning  of  the 
l^islature.  The  present  statute  is  a  very  remarkable 
one:  it  is  extremely  stringent  and  prohibitory;  it 
interferes  with  the  common  law  rights  of  masters  and 
senrants  in  making  their  contracts,  and  it  is  in  some 
respects  penal;  it  renders  null  any  payment,  however 
honest,  and  any  set-off,  however  just  and  correct,  if 
contrary  to  the  statute ;  its  general  policy  and  object 
is  not  avowed  and  declared  by  the  legislature ;  it  is  a 
collection  of  enactments  to  which  we  are  bound  to  give 
effect,  but  which  we  cannot  extend,  under  the  notion 
of  acting  in  the  spirit  of  the  statute ;  and  the  question 
is,  does  the  statute  in  any  of  its  enactments  apply  to 
the  present  case  ? 

There  is  nothing  in  the  case  before  us  to  throw  any 
donbt  on  the  bona  fides  of  the  contract  between  the 
employer  and  the  artificer.    We  must  assume  that  this 

(a)  8^-5.311. 
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1862.  18  iiot  an  arrangement  to  evade  or  defeat  the  statute^ 
Archer  ^^^  ^  ^^^  honest  agreement  between  the  parties ;  and 
James  ^^^^  *^*  assumption,  which  I  think  we  are  bound  to 
make,  what  are  the  wages  of  the  plaintiff?  Certainly 
not  the  entire  sum  claimed,  for  that  includes  matter 
which  is  not  furnished  by  him,  but  by  the  master.  Is, 
then,  the  agreement  anything  more  than  a  detail  of  the 
manner  in  which  the  wages  shall  be  calculated  and 
ascertained  ?  Or  is  the  use  of  the  machine  a  mode  of 
payment  ?  I  think  not.  Suppose  the  marketable  value 
of  the  article  produced  were  made  the  basis  of  the  cal- 
culation, and  there  were  deducted  from  that,  first,  the 
material  of  which  it  was  composed;  then  the  other  mat- 
ters mentioned  in  this  case,  and  the  balance  remaining 
were  taken  to  be  the  wages  due,  could  it  be  said  that 
the  workman  was  entitled  to  recover  the  full  market- 
able value  of  the  article  as  wages,  and  that  the  value 
of  the  material  was  a  deduction  from  his  wages  prohi- 
bited by  the  statute.  I  should  say,  very  clearly,  na  And 
I  cannot  in  principle  distinguish  the  case  before  us  from 
the  case  here  supposed.  The  deduction  of  the  value  of 
the  material  from  the  marketable  value  of  the  article  is 
so  obviously  a  matter  of  plain  justice,  that  I  cannot 
conceive  any  one  acquainted  with  the  subject  enter- 
taining  any  doubt  about  it ;  and  the  benefit  the  work- 
man derives  from  the  use  of  the  machine  and  the 
deduction  made  in  consequence  appear  to  me  to  stand 
upon  precisely  the  same  footing. 

I  think,  therefore,  that  the  case  of  Chawner  v.  Cum'- 
mings  (a)  was  rightly  decided,  and  that  the  judgment  of 
the  Queen's  Bench  ought  to  be  affirmed. 

This  Court  being  equally  divided,  the  judgment  of  the 
Court  of  Queen's  Bench  will  be  affirmed, 
(fl)  8  «.  B.  311. 
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Haye$  Serjt.^  for  the  plaintiff,  asked  what  direction        1862. 
the  Court  would  give  as  to  costs.  Akcher 


Pollock  C.  B.  The  general  rule  is,  that  costs  follow 
the  affirmance  of  the  judgment  of  the  Court  below  (a). 
Is  there  any  rule  as  to  costs  in  appeals  to  the  House 
of  Lords  when  the  Law  Lords  are  equally  divided  in 
opinion  ? 

Cur.  adv.  vult. 

FA.  3.  C.  G.  Merewether  said  that  the  defendants 
did  not  ask  for  costs. 

In  Eatter  Vacation^  May  14^ 

Pollock  C.  B.  said.  The  Court  being  equally  divided 
there  will  be  no  costs :  the  judgment  of  the  Court  below 
is  affirmed  without  costs. 

Judgment  affirmed  without  costs. 

(fl)  See  Young  v.  ModUr,  6  E.  f  B,  681.. 
Notice  of  appeal  to  the  House  of  Loxds  has  been  giyen. 
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\Thur8aay,      Thobipson  and  others  against  The  North  Eastebk 

November  '^ 

^^] Railway  Company. 


Dock  Com- 
pany, 
ifegligence. 
Ship  going  out 
of  dock. 
Knowledge  of 
pilot  in  charge. 


In  an  action  by  the  owners  of  a  ship  against  the  proprietors  of  a  dock 
and  tidal  basin,  made  under  the  powers  of  an  Act  of  Parliament,  and 
for  the  use  of  which  they  were  entitled  to  receive  tolls,  it  appeared  that 
the  dock  and  basin  were  opened  for  public  use  on  the  3d  March,  1859. 
The  basin  opened  into  the  rirer  T.  between  two  piers,  distant  120  feet 
apart :  in  constructing  the  basin  a  bank  was  put  across  it  for  keeping 
out  the  water  during  the  excavation :  when  the  excavation  was  completed, 
the  operation  of  cutting  through  the  bank  was  commenced,  and,  at  the 
time  of  the  accident  to  the  plainti£b'  ship,  a  channel  70  feet  wide  had 
been  cleared  through  the  bank,  opposite  the  middle  of  the  space  be- 
tween the  piers  at  me  entrance  of  the  basin :  at  the  time  when  the  dock 
was  opened,  the  70  feet  channel  had  been  excavated  to  about  3  feet 
6  inches  above  the  bottom  of  the  rest  of  the  basin,  and  the  dredging  of 
the  channel  was  continued  from  that  time  until  the  plaintiffs'  ship  went 
out.  The  plaintifi&*  ship,  which  was  of  674  tons  burthen,  entei^  the 
dock  on  the  9th  March,  and,  hanng  received  a  cargo,  went  out  on  the 
19th  March  under  the  charge  of  a  river  pilot,  and,  whilst  proceeding 
through  the  basin,  grounded  on  the  bank.  The  channel  was  not  marked 
by  buoys  or  otherwise.  The  pilot,  who  had  taken  a  larger  ship  out  on 
the  8th  March,  knew  the  state  of  the  basin.  Held  by  this  Courts  and 
affirmed  by  the  Exchequer  Chamber, 

1.  That  it  was  the  duty  of  the  defendants  to  take  reasonable  care  to 
make  their  dock  and  basin  safe  for  navigation  before  they  opened  them 
to  the  public ;  and  therefore  they  were  liable  for  negligence  in  opening 
them  before  the  channel  had  been  well  cleared. 

2.  That  assuming  the  knowledge  of  the  state  of  the  basin  by  the  pilot 
to  be  the  knowledge  of  the  plaintiffs,  it  was  no  excuse  for  the  defendants, 
inasmuch  as  they  contended  that  the  state  of  the  basin  was  not  such  as 
to  make  it  imprudent  to  take  the  vessel  out ;  and  the  jury  had  negatiTed 
mismanagement  on  the  part  of  those  who  had  charge  of  the  vessel. 

T^HE  first  count  of  the  declaration  alleged  that  the 
plaintiffs  were  the  owners  of  a  vessel  called  The  New 
Zealand,  then  loaded  witli  a  cargo  of  coals,  and  that  the 
vessel  was  about  to  proceed  from  Shields  to  Jden,  and 
that  the  defendants  were  the  owners  of  a  dock  and  a 
basin  called  "  The  low  water  basin/'  constructed  under  an 
Act  of  Parliament,  and  received  rates  from  vessels  navi- 
gating  the  dock ;  and  that  the  defendants,  though  they 
well  knew  that  the  said  "  Low  water  basin"  was,  by  the 
irregular  depth  of  the  bottom  thereof  and  of  certain  great 
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aocmntilatioiis  and  ridges  of  earth  and  stone  across  the 
same,  in  an  nnfit-  and  dangerous  state  for  vessels  suflfered 
and  pennitted  by  the  defendants  to  navigate  the  same^ 
did  not  take  due  and  reasonable  care  to  pnt  the  same  in 
a  fit  state  for  that  purpose^  and  negligently  suffered  the 
basin  to  be  navigated  whilst  it  was  in  a  dangerous  state, 
insomuch  that  the  plaintifb'  vessel,  whilst  navigating 
the  basin  with  her  cargo,  struck  upon  the  irregular 
bottom  and  upon  a  ridge ;  and  that  the  defendants 
further  neglected  their  duty  by  suffering  the  basin  to  be 
open  for  navigation  of  vessels  of  the  size  and  draught  of 
water  of  the  plaintiffs'  when  the  basin  was,  as  the  defen- 
dants knew,  in  an  unfit  and  dangerous  state  to  be  navi- 
gated by  such  vessels,  and  that  by  reason  thereof  the 
plaintiff  vessel  ran  on  a  ridge. 

The  second  count  alleged  that  the  defendants  did  not 
take  due  and  reasonable  care  in  making  and  constructing 
the  basin  so  as  to  be  in  a  fit  and  proper  state  for  vessels 
lawfully  using  the  dock  and  passing  through  the  basin, 
and  that  by  their  carelessness  a  large  heap  or  ridge  of 
earth  and  rock  was  left  remaining  in  the  basin,  and  that 
the  plaintiff's  vessel,  whilst  lawfuUy  navigating  the  basin, 
Jan  on  such  rock  or  ridge. 

The  third  count  was  on  an  alleged  promise  on  the 
part  of  the  defendants,  in  consideration  of  the  plaintiffs 
using  the  dock  for  their  vessel  and  paying  the  rates,  that 
the  defendants  would  take  reasonable  care  to  keep  and 
maintain  the  basin  in  a  fit  state  to  be  navigated  by  the 
plaintiffs'  vessel,  and  alleged  that  the  vessel  was  lost 
through  a  breach  of  that  promise. 

The  defendants  pleaded,  to  the  first  and  second  counts, 
that  they  were  not  guilty :  and,  to  the  third  count, 
thirdly,  a  denial  of  the  promise ;  fourthly,  a  denial  of  the 
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breach  of  the  agreement ;  and  fifthly,  that  the  plaintiffs 
had  notice  of  the  state  of  the  basin  at  the  time  their 
vessel  was  navigated  through  the  basin,  and  might,  by 
reasonable  care  in  navigating  the  vessel  through  the 
basin,  have  avoided  all  damage  to  the  vesseL 

The  plaintiffs  joined  issue  on  these  pleas. 

On  the  trial,  before  Cockbum  C.  J.,  at  the  sittings  at 
Guildhall,  after  Hilary  Term,  1860,  it  appeared  that  the 
defendants  were  the  owners  of  certain  docks  and  works 
constructed  by  them  near  the  river  Tyne,  under  the  powers 
of  "The  Jarrow  Dock  and  Bailway  Act,  185 V  17  &  18 
Vict  c,  clxiv.,  and  other  Acts  of  Parliament.  They 
consisted  of  a  dock  of  two  locks,  one  called  the  80 
feet  lock  and  the  other  the  60  feet  lock,  leading 
from  the  dock  to  a  tidal  basin,  through  which  vessels 
leaving  the  dock  had,  after  passing  through  one  or 
other  of  the  locks,  to  navigate  to  reach  the  river  Tyne. 
Flans  of  the  dock,  locks,  and  tidal  basin  were  put  in 
evidence.  The  plaintiffs  were  the  owners  of  T/ie  New 
Zealand,  which  was  a  vessel  of  674  tons  burden.  T/te 
New  Zealand  passed  from  the  T)^ne  through  the  basin 
into  the  dock  on  the  9th  of  March,  1859,  being  then  in 
ballast.  She  took  in  a  cargo  of  coals  in  the  dock  for  the 
purpose  of  proceeding  to  Aden,  and  on  the  19th  March, 
being  then  fully  loaded  and  under  the  charge  of  Mor- 
rison, a  pilot  of  the  river  Tyne,  at  four  o'clock  in  the 
afternoon,  and  at  the  top  of  a  spring  tide  passed  through 
the  80  feet  lock  into  the  basin ;  and  whilst  proceeding 
through  the  basin,  towed  by  a  steam  tug  for  the  purpose 
of  passing  into  the  river  Tyne,  the  vessel  ran  aground 
in  the  basin,  and  though  she  was  got  off  the  next  day, 
she  proved  nearly  a  total  wreck,  and  it  was  for  the  loss 
of  the  vessel  the  action  was  brought. 
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The  dock  was  opened  to  the  public  on  the  3d  March, 
1859.  Before  the  dock  was  opened^  the  defendants  pub- ' 
listed  three  printed  biUs;  one  dated  March  2d,  1859, 
heing  the  Ust  of  rates,  tolls,  and  duties,  payable  under 
The/flrrou?  Dock  and  Railway  Act,  1854;  another,  being 
a  notice  of  the  mooring  and  police  charges  which  might 
be  levied  on  all  vessels  entering  the  docks  after  the  4th 
March,  1859;  and  a  third,  dated  March  3d,  1859,  being 
rales  and  regulations  to  be  observed  by  masters  of  ships, 
steam-boat  pilots,  and  others.  The  basin  is  9J  acres  in 
extent,  and  opens  into  the  river  Tyne,  The  opening 
into  the  river  Tyne  is  through  two  pier  heads  or  jetties, 
through  which  there  is  a  space  of  about  120  feet;  the 
distance  from  the  opening  between  the  jetties  to  the  80 
feet  lock  was  540  feet  In  constructing  the  basin,  a  dam 
or  hank  was  put  across  from  east  to  west,  for  the  purpose 
of  keeping  out  the  water  during  the  excavation ;  when 
the  excavation  was  completed,  and  the  water  was  let  into 
the  dock,  the  operation  of  cutting  through  the  bank  was 
commenced,  and  continued  until  a  channel  was  formed. 
At  ordinary  spring  tides  the  depth  of  water  at  the  dock 
alls  was  24  feet  6  inches;  the  depth  of  the  dock  was  25 
feet;  the  depth  of  the  basin,  as  far  as  the  bank,  was  25 
feet;  or  six  inches  more  than  at  the  dock  sill.  At  the 
time  when  the  dock  was  opened,  a  channel  had  been 
cleared  through  the  bank,  70  feet  wide  opposite  the 
middle  of  the  space  between  the  jetties  at  the  entrance 
of  the  basin,  through  which  vessels  had  to  pass.  Vessels 
going  out  of  the  80  feet  lock,  had  to  go  a  little  to  the  east- 
ward to  get  into  the  channel,  and  vessels  going  out  of  the 
60feet  lock,  had  to  go  a  little  to  the  westward.  At  the  time 
when  the  dock  was  opened,  the  70  feet  channel  had  been 
excavated  to  about  3  feet  6  inches  above  the  bottom  of 
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the  rest  of  the  basin^  and  3  feet  above  the  level  of  the 
dock  sill^  and  the  dredging  of  the  channel  went  on  from 
that  time  until  The  New  Zealand  went  out,  daring 
which  period  3180  tons  were  taken  out  from  the  basin. 
Between  the  3rd  and  the  19th  March  several  vessels 
passed  out,  which  were  piloted  out  by  the  regular  pilots. 
Previously  to  the  opening  of  the  docks  the  pilots  used 
constantly  to  sound  in  the  channel;  there  were  no  buoys, 
marks,  or  anything  to  indicate  the  margin  of  the  bank, 
or  where  the  channel  was.  It  was  intended  to  dredge 
away  the  whole  of  the  bank,  and  to  make  the  whole  of 
the  basin  of  the  same  level.  The  defendants  opened  the 
dock  before  they  had  completed  the  basin,  because  they 
considered  that  the  water  upon  the  bank  where  it  had 
been  excavated,  which  was  21  feet  6  inches  at  spring 
tides,  would,  upon  the  whole,  for  practical  purposes,  be 
quite  sufficient  for  any  vessels  coming  into  the  Tyne^  and 
that,  as  on  an  average  there  was  not  more  than  21  feet 
6  inches  of  water  upon  the  bar  of  the  river  at  spring 
tide  high  water,  if  vessels  could  enter  the  Tyne  at  all  it 
was  quite  sufficient  to  enable  them  to  enter  the  Tyne 
docks.  With  a  view  to  certain  projected  improvements 
in  the  bar  of  the  Tyne,  the  level  of  the  lock  sill  had 
been  placed  3  feet  below  the  level  of  the  bar. 

One  of  the  plaintiffs  was  on  board  The  New  Zealand 
when  she  started.  It  had  been  arranged  between  Bullock, 
the  deputy  dock  master  of  the  defendants,  and  Marrisfw, 
who  had  been  engaged  by  the  plaintiffs  to  take  chai^  of 
the  vessel  out  of  the  dock  to  a  certain  point  in  the  river, 
where  the  sea  pilot  would  take  charge  of  her,  that  Bullock 
should  give  him  a  signal  when  it  was  high  water,  or  when 
the  depth  of  water  marked  on  the  dock  siU  was  5  feet 
more  than  the  vessel  drew.    When  Bullock  accordingly 
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gave  the  signal^  the  vessel  started^  towed  by  one  steamer 

ahead  aad  there  was  another  steamer  astern;  there  was  a 

strong  breeze,  west-south-west,  blowing;  as  soon  as  the 

vessel  got  out  of  the  dock  into  the  basin,  the  helm  was  put 

a-port,  which  was  necessary  in  order  to  make  her  go  to  the 

eastward.    There  was  conflicting  evidence  as  to  whether 

tbe  vessel  answered  her  helm  before  she  grounded ;  and 

as  to  whether  the  chains  of  her  rudder  being  fouled  did 

not  prevent  her  helm  being  put  a-port    At  the  time  she 

went  out  of  the  lock  the  depth  of  water  on  the  dock  sill 

was  24  feet  6  inches :  the  depth  of  water  on  the  bank  in 

the  70  feet  channel  was  from  3  to  4  feet  less.     On  the 

Sth  March,  with  a  similar  tide,  Morrison  piloted  a  vessel 

called  The  Oregon,  which  drew  20  feet  7  inches,  out  of 

the  dock  through  the  basin  into  the  river;  the  depth  of 

water  marked  on  the  dock  sill  being  then  25  feet  6  inches. 

He  took  soundings  in  the  basin  before  he  took  The  Oregon 

out.    He  had  seen  the  dredgers  dredging  the  basin. 

The  Lord  Chief  Justice  left  the  following  questions  in 
writing  to  the  jury,  who  gave  the  answers  put  opposite 
each  question. 
Was  there  negligence  in  the  defendants 

1.  In  opening  the  dock  and  basin  before  the  whole  of 
the  ridge  or  bank  had  been  removed,  and  the  bottom  of 
the  basin  rendered  of  uniform  level  ?  Yes.  Or  was  it 
sufficient  to  leave  a  channel  of  70  feet  wide  between  the 
lock  gates  and  the  jetties?    No. 

2.  Or  in  suffering  the  basin  to  remain  in  an  imperfect 
condition,  if  by  reasonable  diligence  they  might  have 
perfected  it  by  the  time  of  the  accident?    Yes. 

3.  Or  in  permitting  vessels,  and  especially  a  vessel  of 
this  burden,  to  navigate  the  basin  in  its  then  condition 
Yes. 
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4.  In  permitting  them  to  do  so  without  notice  as  to 
the  course  and  extent  of  the  channel?    Yes. 

If  negligence  in  either  of  these  particulars  established, 
further  questions  necessary  to  be  answered. 

5.  Did  the  owners  of  the  ship,  or  either  of  them? 
No. 

6.  Or  did  the  pilot  who  had  chai^  of  her  know  of 
the  condition  of  the  basin,  and  that  there  was  only  a 
particular  channel  in  which  it  was  necessary  to  keep  ? 
Yes. 

7.  Did  the  injury  to  the  vessel  arise  whoUy  from  any 
negligence  of  the  defendants  ?  Mainly.  Or  did  it  arise 
either  in  the  whole  or  in  any  material  degree  from  mis- 
management or  want  of  seamanship  of  those  who  had 
charge  of  the  vessel  ?    Not  in  any  material  degree. 

8.  Or  from  the  accidental  fouling  of  the  chains? 
Na 

9.  Might  the  damage  have  been  avoided  by  the  exer- 
cise  of  due  care  and  skill  on  the  part  of  those  who  had 
charge  of  the  vessel?    No. 

Upon  these  findings  the  Lord  Chief  Justice  directed 
the  verdict  to  be  entered  for  the  plaintiffs  :  but  leave 
was  given  to  the  defendants  to  move  to  enter  a  verdict 
for  them ;  either  on  the  ground  that  under  the  circum- 
stances no  action  could  be  maintained,  or  that  on  the 
findings  of  the  jury  the  defendants  were  entitled  to  a 
verdict     In  the  following  Easter  Term, 

Sir  F.  Kelly  obtained  a  rule  calling  upon  the  plaintiffs 
to  shew  cause  why  the  verdict  should  not  be  entered  for 
the  defendants  on  the  plea  of  not  guilty  to  the  first  and 
second  counts,  and  upon  the  third  and  fifth  pleas,  to 
the  third  count,  on  the  grounds  that  under  the  circum- 
stances the  action  was  not  maintainable;  and  that  the 
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findings  of  tlie  jury^  and  particularly  the  finding  that 
tbe  pilot  in  chaise  of  The  New  Zealand  knew  of  the 
condition  of  the  basin,  entitled  the  defendants  to  the 
Teidict ;  or  why  there  should  not  be  a  new  trial  on  the 
gTonnd  that  the  Terdict  was  against  the  evidence. 
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BociU,  Matdety  and  Cleasby  shewed  cause^  citing  Tuff 
T.  WarmaH,  in  error  (a),  and  Clayardt  v.  Defhwici  (ft). 

Sir  F.  Kelly,  S.  Temple  and  MeUUh,  contra. 


CocKBURN  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged. 

With  regard  to  that  part  of  the  rule  which  is  grounded 
on  the  verdict  being  against  the  weight  of  evidence  on 
the  issue  of  negligence  on  the  part  of  the  defendants^  I 
entirely  concur  with  the  verdict  of  the  jury.  To  open 
a  dock  for  vessels  of  krge  burthen  as  well  as  small  when 
it  was  in  such  a  state  that  at  high  tides  the  water  in  the 
basin  would  apparently  be  throughout  of  the  depth 
marked  upon  the  sill,  and  yet  the  navigable  part  of  it 
for  vessels  of  large  burthen  was  restricted  to  little  more 
than  half  the  apparent  width,  without  any  notice  to  the 
public,  and  without  pointing  out  the  narrower  and  deeper 
channel  by  buoys  or  other  indications,  I  think  is  negli- 
gence. Therefore  I  am  of  opinion  that  on  this  point 
the  verdict  was  justified  by  the  evidence. 

With  regard  to  the  other  point  on  the  evidence, — 
whether  the  catastrophe  was  occasioned  entirely  by  the 
negligence  of  the  defendants^  or  whether  it  was  to  be  attri- 
bated  partly  to  the  negligence  of  the  plaintiflfs  in  navi- 
gating their  vessel  so  as  to  occasion  the  fouling  of  the 
W5C.A^;&573.  (6)  12  C.  J?.  439. 
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rudder  chains, — I  see  no  reason  for  disturbing  the  verdict; 
more  especially  when  one  considers  that  even  if  the  evi- 
dence had  preponderated  in  favour  of  the  defendants,  in 
shewing  that  the  fact  of  the  vessel  not  answering  the 
hekn  was  occasioned  by  the  fouling  of  the  rudder  chains, 
that  might  have  been  the  result  of  pure  accident,  without 
any  negligence  on  the  part  of  the  plaintiffs,  and  the  ver- 
dict would  have  been  a  proper  one  on  that  supposition. 
For  if  by  pure  accident,  without  any  negligence  in  the 
person  who  sustains  injury,  circumstances  arise  which 
would  not  have  been  attended  with  disastrous  results 
without  the  intervention  of  some  obstruction  or  other 
cause,  which  is  to  be  referred  to  the  negligence  of  the 
party  sought  to  be  charged,  the  party  guilty  of  the 
negligence  is  liable  for  the  injury  caused,  because  it  is 
fairly  attributable  to  his  negligence,  and  there  is  no  act 
of  the  other  party  materially  conducing  to  it. 

There  remains  the  important  question,  whether  the 
knowledge  of  the  pilot  in  charge  of  the  vessel  was  a 
circumstance  which  so  affects  the  plaintiffs  that  it  may 
be  said  that  the  allowing  the  vessel  to  be  navigated  along 
this  channel  under  the  circumstances  of  danger  which  had 
arisen  by  the  default  of  the  defendants  was  not  the  act 
of  a  prudent  owner.  The  first  question  which  arises 
npon  this  part  of  the  case  is,  whether  the  relation  of 
pilot  and  shipowner  is  such  that  the  knowledge  which 
the  pilot  had  of  the  state  of  the  basin  must  be  taken  to 
be  the  knowledge  of  the  plaintiffs.  It  is  not  necessary 
to  decide  that  question  in  this  case ;  because,  assuming 
all  which  the  pilot  knew  to  have  been  known  by  the 
plaintiffs,  that  knowledge  would  not  preclude  the  right 
of  the  plaintifis  to  recover  in  the  present  action.  Clay* 
ards  V.  Dethwick  {a)  is  a  direct  authority  that  where 
(fl)  12  Q,  B.  439. 
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dangor  has  been  created  by  the  wrongful  or  negligent 
act  of  another^  if  a  man,  in  the  performance  of  a  lawfnl 
act,  Tolimtarily  exposes  himself  to  that  danger,  he  is 
not  predaded  from  recovering  for  injury  resulting  from 
it,  Qoleas  the  drcumstauces  are  such  that  the  jury  are 
of  opinion  that  the  exposing  himself  to  that  danger  was 
a  want  of  common  or  ordinary  prudence  on  his  part 
Now  that  issue  was  not  proposed  by  the  defendants 
to  be  put  to  the  jury.      They  stood  upon  the  fact 
that  the  knowledge  of  the  state  of  the  basin  by  the 
pilot  was  the  knowledge  of  the  plaintifiEs,  and  was  in 
point  of  law  an  answer  to  their  daun.     But  that  is 
not  80,  unless  the  circumstances  were  such  that  the 
attempt  to  navigate  the  ship  imder  them  was  an  act 
which  no  man  of  ordinary  prudence  would  have  com- 
mitted;  and   to   raise    that    issue  would  have  been 
altogether  inconsistent  with  the  case  which  the  defend- 
ants  were  most  anxious  to  establish,  viz.,  that  there 
had  been  no  negligence  whatever  on  their  part.    We 
must  diipose  of  the  case  on  the  facts  found  by  the 
jury,  and  on  those  facts  I  am  of  opinion  that  the 
knowledge  of  the  pilot  (assuming  that  it  was  the  know-> 
ledge  of  the  plaintiffs)  was  not  enough  to  defeat  the 
daim  of  the  plaintiffs. 

Hill  J.  I  am  of  the  same  opinion.  The  first  ques« 
tion  is  whether  there  was  evidence  to  warrant  the  jury 
in  finding  that  the  defendants  were  guilty  of  negligence 
in  the  performance  of  the  duty  cast  upon  them.  It  is 
important  first  to  see  what  that  duty  was.  The  defend- 
uits  are  a  Company,  empowered  by  Act  of  Parliament, 
to  constract  docks  for  the  use  of  the  public,  and  to 
I  2 
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take  tolls  from  those  who  use  the  docks^  and  to  appro- 
priate those  tolls  to  their  own  purposes.  The  law  appli- 
cable to  this  case  is  distinctly  laid  down  in  GUAs  v.  The 
Tntstees  of  the  Liverpool  Docks  {a)  and  in  Pamaby  v. 
The  Lancaster  Canal  Company y  in  error  (h),  there 
cited.  In  the  last  mentioned  case  Tindal  C.  J.^  in 
delivering  the  judgment  of  the  Court,  said  (pp.  242, 
243),  "The  Company  made  the  canal  for  their  profit, 
and  opened  it  to  the  public  upon  the  payment  of  tolls 
to  the  Company :  and  the  common  law,  in  such  a  case, 
imposes  a  duty  upon  the  proprietors,  not  perhaps  to 
repair  the  canal,  or  absolutely  to  free  it  frt)m  obstructions, 
but  to  take  reasonable  care,  so  long  as  they  keep  it  open 
for  the  public  use  of  all  who  may  choose  to  nav^te  it, 
that  they  may  navigate  it  without  danger  to  their  Uves 
or  property.*'  The  duty  of  the  defendants^  therefore,  was 
to  take  reasonable  care  that  their  dock  and  basin  were 
kept  so  free  from  obstruction  that  those  who  used 
them  might  do  so  without  danger  to  their  property.  It 
was  proved  that  an  obstruction  was  left  across  a  consider- 
able portion  of  the  tidal  basin,  directly  and  materially 
interfering  with  the  navigation ;  and  it  was  a  question  of 
fact  for  the  jury  whether  the  leaving  that  obstruction 
was  or  was  not  an  act  of  negligence  on  the  part  of  the 
defendants,  looking  at  negligence  by  the  light  of  the 
expressions  used  by  the  Court  of  Exchequer  Chamber, 
in  the  passage  which  I  have  read.  The  evidence  appears 
to  me  abundantly  to  warrant  the  verdict  given  by  the 
jury  on  that  point. 

The  next  question  is,  whether  the  knowledge  of  the 
pilot  of  the  state  of  the  basin  disentitled  the  plaintiffs 
from  recovering  in  the  action.    I  subscribe  to  all  that  the 
(fl)  3H,fN.  164.  (b)  11  A,  4-  E,  223.  230. 
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Lord  Chief  Justice  has  said  upon  that  point.  We  do  not 
dedde  that  the  knowledge  of  the  pilot  was  the  know- 
ledge of  the  plaintiffs ;  but^  assuming  that  it  was,  there 
is  nothing  in  the  evidence  to  shew  that  the  pilot  had 
Boch  knowledge  as  would  have  prevented  a  man  of  ordi- 
nary prudence  from  attempting  to  take  the  vessel  out  of 
the  docks.  The  pilot  had  knowledge  of  the  fact  of  the 
obstruction,  but  he  had  not  knowledge  that  it  made  the 
navigation  so  highly  dangerous  as  to  render  it  inconsis- 
tent  with  the  exercise  of  ordinary  prudence  to  make  the 
attempt 
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Blackbubn  J.  I  also  am  of  the  same  opinion.  The 
duty  imposed  by  law  upon  a  Company  in  the  position  of 
the  defendants  is  laid  down  in  the  passage  read  by  my 
brother  JEtm,  from  the  judgment  of  the  Court  of  Exche- 
quer Chamber,  in  Paniaby  v.  The  Lancaster  Canal 
Compof^,  m  error  (a).  That  doctrine  is  binding  upon 
na,  and  I  fully  agree  with  it  The  duty  of  a  dock  or 
canal  Company  is  to  keep  their  dock  or  canal  in  such  a 
state  as  to  be  reasonably  safe  for  navigation  by  that  class 
of  resaels  for  which  they  hold  it  out  as  fit  and  ready. 
The  question  whether  there  was  negligence  on  the  part 
of  the  defendants  in  this  respect  was  a  question  of  &ct 
for  the  jury,  and  there  was  ample  evidence  of  it.  So 
also  was  the  question  whether  there  was  negligence  on 
the  part  of  those  who  navigated  the  plaintiffs'  vessel, 
and  with  the  finding  of  the  jury  upon  that  the  Lord 
Chief  Justice  is  not  dissatisfied. 

The  remaining  question  is ;  assuming  the  plaintiffs,  the 
shipowners,  to  be  so  far  identified  with  the  pilot  for  the 
purposes  of  the  present  case  as  to  make  his  knowledge 

(a)  llii.  #£'.242.24a 
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their  knowledge ;  whether  his  knowledge  of  the  state  of 
the  basing  and  the  depth  of  water  in  it^  disqualified 
the  plaintiffs  from  recovering  for  the  damage  they 
sustained  by  the  negligence  of  the  defendants  in  not 
making  the  basin  reasonably  safe  for  the  navigation  of 
the  vessel.  On  this  point  I  perfectly  concur  with  what 
has  been  said  by  the  Lord  Chief  Justice  and  my  brother 
Hill;  the  point  is^  in  &ct,  decided  by  Clayards  v.  Detk- 
wick  (a).  It  might  have  been  a  question  to  be  left  to 
the  jury^  whether  the  pilot,  with  the  knowledge  which 
he  possessed,  was  guilty  of  such  want  of  reasonable  care, 
in  attempting  to  take  the  ship  out,  as  that  no  prudent 
man  would  have  so  acted.  But  no  such  issue  was  raised 
by  the  defendants;  on  the  contrary,  they  strongly 
contested  the  state  of  the  basin  being  improper,  and 
urged  that  the  fact  of  the  pilot  having  taken  out  a 
larger  vessel  safely  ten  days  before  shewed  that  there 
was  no  danger ;  it  would,  therefore,  have  been  felt 
as  a  sarcasm  on  the  case  which  the  defendants  were 
maintaining  if  the  Judge  had  asked  the  jury,  in  favour 
of  the  defendants,  whether  the  pilot,  with  his  knoW'* 
ledge  of  the  state  of  the  basin,  was  acting  as  an  un- 
reasonable and  imprudent  man  in  taking  the  vessel  out. 
That  was  a  question  which,  from  the  course  of  the  trials 
my  Lord  could  not  be  expected  to  ask  the  jury.  And 
the  rule  was  not  obtained  on  any  such  ground. 

Rule  discharged. 

(a)  12  C.  A  439. 
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IN  THE    EXCHEQUER   CHAMBER. 


Thompson  and  others  against  The  North       Saturday, 

February  Ist 

Eastern  Railway  Company.  


For  head  note,  see  ante,  p.  106. 

^PHE  defendants  having   appealed   from  the  above 
dedsion,  the  case  was  argued  by 

Sir  F.  Kelly,  for  the  appellants. — It  is  not  proposed  to 
qnestion  the  rale  laid  down  in  Pamdby  v.  Tlie  Lancaster 
Canal  Company ,  in  error  (a),  and  Clayards  v.  Dethwick  (fi). 
There  is^  however,  a  distinction  between  the  present  case 
and  those  cases,  as  well  as  every  other  case  of  negligence 
whichhasoomebeforetheCourts.  In Clayardsy. Dethwick 
the  leaving  the  trench  open  without  putting  up  a  fence, 
and  the  throwing  a  quantity  of  rubbish  on  the  adjacent 
ground,  were  wilful  acts  which  rendered  the  defendants 
liable.    In  Pamahy  v.  The  Lancaster  Canal  Company, 
m  error  (a),  and  Gibbs  v.  The  Trustees  of  the  Liverpool 
Docks  (c),  there  was  an  obstruction  which  the  Company 
were  bound  to  remove.   But  in  this  case,  the  defendants 
having  obtained  an  Act  of  Parliament  for  the  construc- 
tion of  docks,  and  no  time  being  fixed  at  which  they  were 
hound  to  open  them,  they  simply  opened  them  before  they 
were  in  a  condition  to  receive  vessels  of  the  largest  size. 
^Bsoming  that,  from  the  existence  of  the  bank,  there 

(a)  nA.^E,  2123.  230.  (*)  12  Q.  B.  439. 

(<?)  3KiN.  164. 
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was  some  danger  to  sach  vessels  coming  in  or  going  out 
of  the  docks^  this  is  not  the  case  of  a  dock  in  use  by  the 
public^  in  which  an  impediment  arose^  which  the  Com- 
pany were  bound  to  remove.  The  eidstenoe  of  this  bank 
was  lawful,  and  was  necessary  to  keep  out  the  water  of 
the  river  Tyne,  while  the  basin  was  being  excavated. 
There  was  no  failure  on  the  part  of  the  defendants  to  do 
any  act  which  the  law  imposed  on  them.  It  was  not 
incumbent  on  them  to  keep  the  docks  closed  until 
the  basin  was  finally  completed,  provided  they  omitted 
nothing  which  they  were  boimd  to  do,  with  reference  to 
vessels  of  a  lai^  size  passing  through  the  basin  for 
the  purpose  of  entering  or  leaving  the  dock. 

Further,  notice  of  the  state  of  the  basin,  and  of  the 
channel  through  it,  to  the  pilot  on  board  the  ship,  was 
notice  to  the  owners  of  the  ship.  The  presence  of  one  of 
the  owners  on  board  is  immaterial.  No  inference  can  be 
drawn  from  the  printed  bills  that  the  defendants  would 
be  responsible  for  the  safety  of  all  vessels,  whatever 
might  be  their  tonnage. 


Bovill,  for  the  plaintiffs,  was  not  called  upon. 


Erle  C.  J.  We  are  all  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  be  affirmed. 

The  ship  of  the  plaintifl^  was  damaged  in  coming  out 
of  the  defendants'  docks,  which  had  been  opened  for 
public  use,  and  declared  by  them  to  be  fit  for  vessels 
of  the  largest  size.  It  must  be  taken  that  the  ship 
was  damaged  by  reason  of  the  state  of  the  channel 
through  which  it  had  to  pass,  and  not  by  any  fault  of 
the  plaintifis.  The  jury  found  that  the  defendants  were 
guilty  of  negligence  in  opening  the  dock  and  basin 
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befoietlie  channel  was  in  a  fit  state;  and  the  meaning 
of  the  purticnlar  negligence  attributed  to  the  defend- 
mta  is  well  expressed  in  the  judgment  of  H31  J.,  in  the 
Court  below ;  when  he  said  that  their  duty  was  *'  to 
take  reasonable  care  that  their  dock  and  basin  were 
kept  so  free  from  obstruction,  that  those  who  used 
them  might  do  so  without  danger  to  their  propert/'  (a). 
That  was  the  meaning  of  the  second  question  put  to 
tke  jury  in  this  case,  '*  Was  there  negligence  in  the 
ue/bdants  in  suffering  the  basin  to  remain  in  an  imper- 
ii condition,  if,  by  reasonable  diligence,  they  might 
have  perfected  it  by  the  time  of  the  accident?"     The 
juiy  hsTe  found  that  there  was. 

We  were  pressed  with  a  distinction  said  to  exist 

between  this  case   and   Gibbs  v.    The  Trustees  of  the 

Liverpool  Dock  Company  (ft),  and  Clayards  v.  Dethwick  (c). 

Bnt  Gibbs  Y.  The  Trvstees  of  the  Liverpool  Dock  Com- 

pant/  (J)  and  Pamaby  v.  The  Lancaster  Canal  Company, 

ih  error  {d),  are  exactly  parallel  to  this  case ;  and  in  our 

judgment  it  does  not  matter  whether  the  obstruction 

in  the  channel  had   grown  up  after  the    dock    and 

hasm  were  opened,  or  whether  the  dock  and  basin  were 

opened  before  the  channel  was  weU  cleared.     Strangers 

cannot  be  supposed  to  know  the  state  of  the  dock,  and 

the  Company  who  open  their  dock  are  bound  to  take 

reasonable  care  to  make  it  safe  for  navigation  by  those 

who  use  reasonable  care  in  navigating  it. 

A  great  deal  was  said  about  the  knowledge  of  the 
pilot  in  charge  of  the  vessel,  as  to  the  state  of  the 
channeL  The  answer  was  given  in  the  Court  below. 
No  reliance  was  placed,  by  the  defendants,  on  the  know- 
ledge of  the  pilot ;  because  they  contended  that  the  state 
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of  the  baain  was  not  such  as  to  prevent  a  man  of  ordi- 
dary  prudence  from  attempting  to  take  the  vessel  out. 
Moreover,  this  argument  cannot  avail,  because  the  jury 
found  that  there  was  no  mismanagement  on  his  part 
when  the  vessel  received  damage. 

Notwithstanding  the  argument  of  Sir  FUzroy  Ketty 
I  think  that  the  judgment  ought  to  be  affirmed,  for  the 
reasons  assigned  in  the  Court  below. 

Pollock  C.  B.,  Williams  J.,  Channell  B.  and 
Keating  J.  concurred. 

Judgment  affirmed. 
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Thomas  Haydon  Harrison  against  The  London, 
Brighton  and  South  Coast  Railway  Company. 


A  |»S8eiiffer  by  railway  from  L.  to  JF.,  took  with  him  two  horses  and 
a  retriever  dog ;  the  horses  were  put  into  a  horse  box,  and  a  servant  of 
the  defendants  pro{)Osed  that  the  aog  should  be  placed  in  the  horbe-box, 
to  which  the  plaintiff  assented.  The  dog  was  fastened  in  the  horse-box 
by  means  of  a  leather  collar  round  its  neck,  and  a  strap  thereto,  which 
passed  through  a  ring  fixed  to  the  side  of  the  horse-box ;  the  collar  and 
strap  were  fumishod  by  the  plaint!^  and  were  his  property.  _  The 
plaintiff^s  agent  signed  a  ticket,  subject  to  the  following  conditions  : 
*•  The  Company  wiU  not  be  liable  in  any  case  for  loss  or  damage  to  any 
horse  or  other  animal  above  the  value  of  40^.,  or  any  dog  above  the 
value  of  5/.,  unless  a  declaration  of  its  value,  signed  by  the  owner  or  his 
agent  at  the  time  of  booking  the  same,  has  been  given  to  them,  and  by 
such  declaration  the  owner  shall  be  bound,  the  Uompanv  not  beingin 
any  event  liable  to  any  greater  amount  than  the  value  so  declared.  The 
Company  wiU  in  no  case  be  liable  for  injury  to  any  horse  or  other  animal 
or  dog,  of  whatever  value,  when  such  injury  arises  wholly  or  partially 
from  fear  or  restiveness.  If  the  declared  value  of  any  horse  or  other 
animal  exceed  4(V.,  or  any  dog  5/.,  the  price  of  conveyance  will,  in  addi- 
tion to  the  regular  fare,  be  after  the  rate  of  2^  per  cent.,  or  6<£.  in  the 
pound,  upon  the  declared  value  above  40/.  [or  5'],  whatever  may  be  the 
amoimt  of  such  value,  and  for  whatever  distance  the  horse  or  other 
animal  is  to  be  carried."  The  plaintiff  made  no  declaration  of  the  value 
of  the  dog,  and  paid  Zs.  for  the  carriage  of  it  On  the  arrival  of  the 
train  at  W.  a  window  in  the  horse-box  was  found  open,  through  which 
the  dog  had  escaped,  and  was  lost.  The  Court  having  power  to  draw- 
inferences  of  fact, 

1.  Held  bv  this  Court,  and  affirmed  by  the  Exchequer  Chamber,  that 
the  loss  of  tne  dog  was  not  occasioned  by  neglect  or  default  of  the  plain- 
tiff, or  of  the  defendants. 

2.  Held,  per  Vockbum  C.  J.  and  Blackburn  J.,  that  a  dog  is  one  of 
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theuimalg  to  which  the  proviso  in  sect.  7  of  The  Bailiray  and  Canal 

Tn&e  Act,  1854,  17  &  18  Vict  c.  31.,  relates ;  and,  per  Wightman  J., 
and  the  Exchequer  Chamber,  that  the  defendants  had  made  themselyes 
Jiible  as  common  carriers  for  carrying  the  dog. 

3.  Held,  per  Coekbum  C.  J.  and  Blackburn  J .,  that  the  conditions  in  the 
ticket  vere  not  jnst  and  reasonable  within  that  section,  in  two  respects : 
first,  because  the  meaning  of  the  ticket  was,  that  if  the  Talue  of  the 
dog  exceeded  5/.,  and  its  value  was  not  declared,  the  Company  would 
not  be  liable  for  loss  or  damage  occasioned  bj  their  own  negligence : 
Moondlj,  because,  in  the  absence  of  evidence  by  the  Company  shewing 
the oontiaiy,  the  extra  charee  of  2^p«r  cent,  was  excessive;  and  there- 
fore, the  conditions  being  void,  the  Company  were  liable,  as  commcm  car- 
rien,  for  the  fiill  value  of  the  dog.  But,  per  Wiahiman  J.,  the  meaning 
of  the  ticket  was  that  the  Company  would  not  in  any  case  be  liable  for 
lose  or  damage  beyond  51,  unless  the  value  was  declared,  and  that  this 
WM  a  reasoDable  condition ;  and  that  the  Court  had  no  means  of  ascer- 
taining whether  the  extra  charge  of  2^  per  cent  was  reasonable  or  not, 
and  therefore  the  plaintifr  was  not  entitled  to  recover  more  than  61, 

1  Held  by  the  ^chequer  Chamber,  Erie  C.  J.,  Williams  and  Keatina 
JJ.,  and  Ckanndl  B.,  reversing  the  judgment  of  the  Queen's  Bencn 
(Wild€  B.  dissentiente),  that,  assumins  sect.  7  applied  to  the  case,  the 
eondittons  in  the  ticket  were  just  and  reasonable  within  that  section ; 
becaose  the  effect  of  the  first  condition  was  not  to  exempt  the  defendants 
from  liability  for  loss  or  injuiy  occasioned  by  wilfiil  wrong ;  and  if  it 
exempted  them  from  responsibility  for  any  negligence  it  was  severable, 
and  Talid  to  exempt  when  there  was  no  negligence ;  and  it  lay  upon 
the  nUuntiff  to  ^ew  that  the  extra  charge  in  the  third  condition  was 
ezoroitant  or  unfair,  and  the  question  whether  it  was  so  was  for  a  jury, 
and  not  for  the  Court 

5.  Held  by  Birle  C.  J.  and  Keating  J.,  that  sect.  7  was  confined  to  cases 
in  which  the  loss  or  injury  was  occasioned  by  misconduct  on  the  part 
of  the  Company,  and  old  not  apply  where  it  occurred  through  pure 
aeddent 
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'PHE  declaration  stated  that  the  defendants  were  the 

owners  and  proprietors  of  The  London^  Brighton 

ond  SouA  Coast  Bailway,  and  common  carriers  of  goods 

for  hire  on  the  said  railway;  and  the  plaintiff  caused  to 

be  delivered  to  the  defendants,  and  they  accepted  and 

lecdred  of  and  from  the  plaintiff,  a  certain  dog,  to  wit, 

a  letriever  of  the  plaintiff,  of  great  value,  to  be  safely 

caiiied  and  conveyed  by  them  as  such  common  carriers 

from  the  defendants'  station  at  London  Bridge  to  Worths 

ng,  aod  there  safely  and  securely  to  be  delivered  for  the 

plaintiff  within  a  reasonable  time,  for  certain  reasonable 

reward  to  the  defendants  in  that  behalf:  Yet  the  defend- 

HQts,  not  regarding  their  duty  as  such  common  carriers, 

^  not  nor  would  safely  or  securely  carry  or  convey  the 


124 


[TRINITY  TERM. 


[I860.] 
Habrisos 

V. 

London 

and 

Bbiohtoit 

Railway 
Company. 


said  dog  from  the  defendants'  station  at  London  Bridge 
to  fVorthinff,  and  there  deliver  the  same  for  the  plaintiff; 
and  by  reason  of  the  breach  of  duty,  carelessness,  negli- 
gence and  default  of  the  defendants  in  the  premises,  the 
said  dog  became  and  was  wholly  lost  to  the  plaintiff:  and 
the  plaintiff  claims  21L 
Pleas :  1.  Not  guilty. 

2.  That  the  plaintiff  did  not  cause  the  said  d(^  to  be 
delivered  to  the  defendants,  nor  did  the  defendants  accept 
or  receive  the  same  of  or  from  the  plaintiff,  upon  the 
terms  or  for  the  purposes  in  the  declaration  in  that 
behalf  alleged. 

3.  That  the  plaintiff  caused  the  said  dog  to  be  deli- 
vered to  the  defendants,  and  the  defendants  received  the 
said  dog  from  the  plaintiff,  to  be  carried  and  conveyed 
by  the  defendants  in  their  railway,  to  wit,  from  and  to 
the  places  in  the  declaration  mentioned,  under  and  sub- 
ject to  certain  conditions  and  a  certain  contract,  signed 
on  behalf  of  the  plaintiff  by  the  person  delivering  such 
dog  for  carriage  as  aforesaid,  whereby  it  was  pro- 
vided and  agreed  by  and  on  behalf  of  the  plaintiff,  and 
whereby  the  defendants  gave  him  notice,  that  the  de* 
fendants  should  not  nor  would  be  liable  in  any  case  for 
loss  or  damage  to  any  dog  above  the  value  of  five  pounds, 
unless  a  declaration  of  its  value,  signed  by  the  owner  or 
his  agent  at  the  time  of  booking,  should  have  been  given 
to  them ;  and  that  the  said  dog  in  the  declaration  men- 
tioned, before  and  at  the  time  it  was  so  delivered  to  and 
received  by  them  for  carriage  as  aforesaid,  and  afterwards 
while  the  same  was  on  their  railway  for  carriage,  was  a 
dog  of  a  value  above  five  pounds,  to  wit,  of  the  value 
of  ten  pounds,  and  that  no  declaration  of  the  value  of 
the  said  dog  signed  by  the  owner  or  his  agent  was  given 
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to  them  at  tlie  tiine  of  booking  the  said  dog,  or  at  any 
time  before  or  afterwards. 

4  That  the  dog  in  the  declaration  mentioned  was 
reodyed  by  the  defendants  from  the  plaintiff,  to  be 
carried  by  the  defendants  for  the  plaintiff,  on  their  rail-* 
way,  from  their  station  in  the  declaration  mentioned  to 
Wortkmg,  subject  to  a  certain  special  contract,  signed  on 
behalf  of  the  plaintiff  by  the  person  delivering  the  said 
dog  for  carriage  as  aforesaid,  at  the  time  of  such  delivery, 
whereby  it  was  provided  and  agreed,  and  the  plaintiff 
had  notice,  that  the  defendants  should  and  would  in  no 
caae  be  liable  for  injury  to  any  dog,  of  whatever  value, 
where  such  injury  arose  wholly  or  partially  from  fear  or 
restiveness.  And  that  the  injury  to  the  dog,  whereby 
the  same  became  and  was  lost  to  the  plaintiff,  as  in  the 
declaration  mentioned,  happened  and  arose  from  the  fear 
and  restiveness  of  the  said  dog  while  on  the  defendants' 
said  railway  for  carriage  as  aferesaid. 
Issues  on  all  the  pleas. 

On  the  trial,  before  Lord  Campbell  C.  J.,  at  the  Sit- 
tings in  London  after  Hilary  Term,  1859,  a  verdict  was 
fonnd  for  the  plaintiff  for  21/.  damages,  subject  to  the 
foOowmg  case. 

On  the  29th  October,  1858,  the  plaintiff,  accompanied 
by  his  brother,  Daniel  Alfred  Harrison^  proceeded  to  the 
terminus  station  of  the  defendants  at  London  Bridge, 
for  the  purpose  of  travelling  as  a  passenger  on  the  defend- 
ants' line  of  railway  from  London  to  Worthing,      He 
took  with  him  two  horses  and  the  dog  mentioned  in  the 
declaration,  to  be  conveyed  by  the  defendants  on  their 
^way  to  Worthing,  and  delivered  them  to  the  defend- 
saW  servants  for  that  purpose  at  the  said  station  ',  and  at 
^^e  Bame  time  Daniel  Alfred  Harrison,  on  behalf  of  the 
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plaintiff^  paid  to  the  defendants  the  sum  charged  hj 

them  for  the  carriage  of  the  two  horses  and  the  dog 

from  London  to  Worthing;  and  also^  at  the  request  of 

the  defendants^  signed,  at  the  time  of  booking  the  horses 

and  dog,  and  as  agent  of  the  plaintiff,  the  owner  thereof, 

a  printed  ticket  or  paper,  in  the  form  required  by  the 

Company  to  be  signed  by  persons  sending  horses  or  dogs 

by  their  railway.     The  ticket  was  as  follows : — 

*'  London,  Brighton  and  South  Coast  Raihoay, 

"  Horse,  carriage,  and  dog  ticket 

"No.  2249—12  o'clock  train.  "  October  29,  1858. 

*'  Prom  London  to  Worthing 

"  Amount  paid. 
£    S.      d. 

"2  horses  .        .        .        .        1  12    0 

'*  4  wheel  carriage 
*'  2  wheel  carriage 
'*  1  dog      . 

"  Name.     Harrison. 

"  Received  the  annexed  ticket  subject  to  the  following 
conditions: — 

"  The  Company  will  not  be  liable  in  any  case  for  loss 
or  damage  to  any  horse  or  other  animal  above  the  value 
of  40/.,  or  any  dog  above  the  value  of  5/.,  unless  a  decla- 
ration of  its  value,  signed  by  the  owner  or  his  agent  at 
the  time  of  booking  the  same,  has  been  given  to  them, 
and  by  such  declaration  the  owner  shall  be  bound,  the 
Company  not  being  in  any  event  liable  to  any  greater 
amount  than  the  value  so  declared.  The  Company  will 
in  no  case  be  liable  for  injury  to  any  horse  or  other 
animal  or  dog,  of  whatever  value,  when  such  injury 
arises  wholly  or  partially  from  fear  or  restiveness.    If  the 
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declared  ralae  of  any  horse  or  other  animal  exceed  40/., 
or  any  dog  5/.,  the  price  of  conveyance  will,  in  addition 
to  the  regular  fare,  be  after  the  rate  of  2i  per  cent,  or 
&/.  in  the  pound,  upon  the  declared  value  above  40L  [or 
5/.],  whatever  may  be  the  amount  of  such  value,  and  for 
wbaterer  distance  the  horse  or  other  animal  is  to  be 
earned.  *'  Daniel  A,  Harrison^ 

'*  The  owner,  or  on  the  owner's  behal£ 
''A.  G.  S.,  Booking  Clerk." 
And  at  the  same  time  a  ticket  was  delivered  to  Daniel 
Alfred  Harrison,  as  agent  for  such  owner,  which  was  a 
dapKcate  of  the  above.  No  declaration  of  the  value 
of  the  dog  was  made.  The  plaintiff  requested  one 
of  the  porters  in  the  service  of  the  defendants  to 
place  the  dog  in  the  train,  then  about  to  pro- 
ceed from  London  Bridge  to  Worthing,  and  to  put  it 
into  a  dog-box.  The  dog-boxes  ordinarily  used  and 
fnmished  by  the  defendants  for  the  carriage  of  dogs 
npon  their  railway  are  placed  under  the  seats  of  the 
second-class  carriages  used  by  the  defendants  for  the 
oonfeyance  of  passengers,  of  which  dog-boxes  there 
were  some  in  this  train;  but  the  porter  suggested  that 
it  would  be  better  to  place  this  dog  in  the  same  horse-box 
m  which  the  two  horses  of  the  plaintiff  had  been  placed, 
and  in  which  they  were  to  travel  on  the  journey  from 
Imion  to  fVorthing.  The  plaintiff  made  no  objection, 
and  the  dog  was  accordingly  placed  in  the  same  horse*- 
lx)x  with  the  horses  of  the  plaintiff,  and  fastened  in  the 
horse-box  by  means  of  a  leather  collar  round  its  neck, 
uid  a  atrap  thereto,  which  was  passed  through  a  ring 
filed  to  the  side  of  the  horse-box :  the  collar  and  strap 
▼ere  famished  by  the  plaintiff,  and  were  his  property. 
The  horae-box  was  attached  by  the  defendants'  servant 
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to  the  train^  which  started  immediately  afterwards^  under 
the  conduct  of  the  defendants'  servants.    At  the  time 
when  it  left  the  London  Bridge  Station  both  the  doors 
and  windows  of  the  horse-box  were  shut  and  fastened 
in  the  usual  manner^  and  the  phiintiff  travelled  as  a 
first  class  passenger  by  the  same  train  from  London  to 
Worthing.    On  the  arrival  of  the  train  at  the  Worthing 
Station^  it  was  found  that  thie  window  of  the  horse-box 
was  half  open^  and  that  the  dog  had  escaped  through  it. 
"The  hook  to  which  the  dog  had  been  fastened  remained 
fixed  in  the  horse-box,  and  the  strap  by  which  the  dog 
had  been  fastened  thereto  remained  fastened  to  the  hook, 
but  the  collar  was  gone.    The  horse-box  was  one  of  those 
ordinarily  used  by  the  defendants  for  the  conveyance  of 
horses  on  their  line  of  railway;  opening  with  doors  at  the 
side,  and  with  windows  having  wooden  shutters,  which 
slide  backwards  and  forwards  and  are  of  light  construction, 
either  secured  with  a  catch,  or  if  not  secured  with  a  catch, 
made  heavy  and  to  work  stiffly,  which  is  a  sufficient 
fisistening.     The  shutters  of  the  horse-box  in  which  the 
dog  was  placed  were  not  fastened,  and  opened  very  easily  j 
the  windows  of  it  were  about  four  feet  four  inches  from 
the  floor,  and  were  about  two  feet  six  inches  square,  and 
for  the  purpose  of  opening  them  the  shutters  have  a 
small  hole  sufficient  to  admit  three  fingers.    None  of  the 
defendants'  servants  opened  the  window,  nor  did  any  of 
such  servants  see  any  one  open  it,  but  there  is  no  doubt 
that  the  dog  escaped  through  the  window,  and  that,  if 
placed  in  one  of  the  ordinary  dog-boxes  above  mentioned, 
he  would  not  have  escaped.     The  dog,  which  was  a  re- 
triever, and  of  the  value  of  21/.,  was  lost  by  the  means 
fdbresaid ;  and  the  plaintiff,  having  applied  to  the  defend- 
ants to  make  satisfaction  for  the  loss,  which  they  refused, 
brought  this  action. 
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The  plaintiff^  amongst  other  things,  objected  that  the  • 
condition  relating  to  dogs  above  5/.  in  value^  contained 
in  the  notice  and  ticket,  was  not  just  and  reasonable,  or 
binding  on  him ;  and  that,  if  it  were  binding,  it  did  not 
extend  to  a  loss  by  negligence ;  and  that  in  any  case 
lie  was  entitled  to  recover  5/.  It  was  agreed  that  the 
Conrt  might  draw  any  inferences  a  jury  might  draw 
irom  the  &cts  stated,  and  make  any  necessary  amend- 
ments in  the  pleadings.  The  question  for  the  opinion 
of  the  Court  was,  whether  the  plaintiff  was  entitled  to 
recoTer  in  this  action;  and  if  the  Court  should  be  of 
opinion  that  he  was,  then  the  verdict  was  to  stand  for 
the  plaintiff  for  21L,  or  5/.,  as  the  Court  might  direct ; 
hot  if  the  Court  should  be  of  a  contrary  opinion^  then 
the  verdict  was  to  be  entered  for  the  defendants. 
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Joseph  Brown,  for  the  plaintiff — First,  the  defendants 
were  guilty  of  negligence  in  two  ways.  They  put  the  dog 
into  a  horse-box  the  window  of  which  was  not  properly 
8ecoped;  and  it  has  been  decided  in  M^Manus  v.  The 
Lancashire  and  Yorhshire  Railway  Company,  in  error  {a), 
^t  the  providing  an  improper  carriage  for  the  con- 
veyance of  live  stock  is  negligence  in  a  railway  Com- 
pany. Ako,  they  did  not  fiwten  the  dog  in  a  proper 
manner  by  a  proper  collar.  And  there  was  no  negli- 
gence of  the  plaintiff  contributing  to  the  loss.  He  did 
not  know  that  the  horse-box  was  not  a  proper  place  for 
carrying  the  dog,  and  consequently  there  was  no  fault  in 
his  not  objecting  to  it  being  put  there ;  and  he  was  not 
boand  to  provide  a  proper  strap  for  fastening  the  dog  in 
the  horse-box. 


VOL.  II, 


(a)  4H.4^  N.  327. 

K 


B.    &   8. 
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Secondly,  asBuming  that  there  was  no  negligence  in 
the  defendants,  they  are  not  protected  firom  liability  by 
the  signed  contract,  as  it  contains  conditions  which  ase 
nnjust  and  unreasonable. 

Sect  7  of ''  The  Railway  and  Canal  Traffic  Act,  1854/' 
17  &  18  Vict  e.  81.,  which  was  passed  for  the  protection 
of  the  pnblic,  makes  a  contract  with  such  conditions  ab- 
solutely "null  and  void,**  and  consequently  the  defendants 
remain  liable  to  the  plaintiff  upon  their  common  law 
liability  as  carriers.  And  by  the  first  proviso  it  is  for 
the  Court  to  say  whether  the  conditions  of  any  contract 
are  just  and  reasonable.  [He  also  dted  Simons  y.  77le 
Great  Western  BaUway  Ompany  (a),  HtManus  y.  The 
Lancashire  mid  Yorkshire  Railway  Company,  in  error  (&).] 
Reading  the  first  and  third  conditions  together,  the  mean- 
ing of  the  ticket  which  the  plaintiff's  agent  was  required 
to  sign  is  that  if  the  value  exceed  bL  the  defendants  inll 
not  be  liable  in  any  case  for  loss  or  damage  unless  the 
value  be  declared,  and  the  extra  charge  on  the  declared 
value  be  paid.  The  ticket  cannot  be  read  as  if  it  con- 
tained two  separable  conditions — one  exempting  the 
defendants  firom  liability  for  thdr  own  n^ligenoe  if 
the  value  is  not  declared,  and  the  other  as  stating  the 
terms  on  whidi  they  will  be  liable  as  insurers.  Nor  is 
it  necessaiy  to  contend  that,  if  the  ticket  contained  two 
conditions,  one  of  whidi  was  reasonable  and  the  other 
unreasonable,  the  whole  would  be  void.  The  condi- 
tion which  professes  that  tiie  Company  will  not  be 
liable  ^'  in  any  case  for  loss  or  damag^^  unless  certain 
things  are  complied  with,  exempts  them  fi!om  liability 


{a\  1$  C  i5.  aw  $3Sk 
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for  loflB  occasioned  by  their  own  negligence — it  is  the 
nme  as  the  protection  given  by  the  Carriers'  Act^  ~ 
11C.4&1  fF.  4.  c  68.*.  1.;  Hintm  t.  Diblnn  (a> 
This  was  the  construction  put  npon  such  a  contract; 
before  stat.  17  &  18  Vict.  e.  31.,  in  Austin  v.  The  Man- 
chater,  Sheffield  and  Lincolnshire  Boilway  Company  {b), 
Carr  t.  The  Lancashire  and  Yorkshire  Railway  Com-^ 
pmy{e),  Austin  v.  TTie  Manchester,  Sheffield  and  Lincoln- 
MreRaUuK^  Company  (d);  and  since  stat.  17  &  18  Vict 
e.  9h,  in  Simons  t.  The  Great  Western  Raihoay  (e)  and 
McManxts  y.  The  Lancashire  and  Yorkshire  Raihoay 
Company  (/%  reversed,  in  error,  Erie  C  J.  dissentiente. 
The  second  condition,  as  to  fear  and  restiveness,  applies 
only  to  a  case  of  injury  and  not  to  a  case  of  total  loss ; 
and  even  if  that  condition  does  apply  to  a  total  loss, 
there  is  no  evidence  that  the  escape  of  the  dog  from  the 
carriage  arose  from  fear  or  restiveness.  [Blackburn  J. 
MaeAndrew  v.  The  Electric  Telegraph  Company  {g) 
ahews  that  if  a  bona  fide  reasonable  alternative  is 
offered  to  the  person  bringing  goods  to  be  carried,  there 
is  nothing  unreasonable  in  the  Company  saying  that 
they  will  not  be  liable  at  all  unless  that  alternative  is 
complied  with.]  The  alternative  offered  here  by  the 
third  condition  imposing  an  extra  charge  of  2\  per  cent, 
on  the  declared  value  for  the  carriage  of  a  dog  of  above  a 
certain  value  is  unreasonable :  it  amounts  to  a  prohibition 
against  dogs  exceeding  6/.  in  value  being  carried  on  the 
defendants'  line :  add  to  which  the  charge  is  no  more  for 
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a  journey  of  fifty  miles  than  for  a  journey  of  five  miles. 
The  on  OS  of  shewing  that  such  a  rate  of  charge  is  reason- 
able is  upon  the  Company. 

Lastly^  dogs  are  within  the  general  words,  "horses, 
cattle,  or  other  animals,'^  in  sect.  7.  There  is  no  mention 
of  poultry,  deer,  or  asses,  but  they  would  be  within  the 
section.  The  proviso  which  limits  the  sums  to  be 
recovered  in  the  case  of  certain  specified  animals  does 
not  restrict  the  operation  of  the  general  words  in  the 
enacting  part  of  the  section ;  so  that  the  Company  are 
able  to  protect  themselves  by  reasonable  conditions  as  to 
the  carriage  of  other  animals  besides  those  enumerated  in 
the  proviso.  The  defendants  publicly  profess  that  they 
carry  dogs,  and  therefore  they  are  bound  to  carry  them 
as  common  carriers;  Johnson  v.  The  Midland  Railway 
Campavy  (a). 

F.  L,  Spinhs,  contrk. — First,  the  Court  will  not  draw 
the  inference  that  there  was  negligence  in  the  defendants. 
The  plaintiff's  agent  assented  to  the  dog  being  placed 
in  the  horse-box  ;  and  the  probability  is  that  the  collar^ 
which  belonged  to  the  plaintiff,  was  broken  owing  to 
its  insufficiency,  or  by  the  dog  under  the  influence  of 
fear. 

Secondly,  stat.  17  &  18  Vtct  c.  31.  *.  7.,  whicli 
does  not  apply  unless  there  was  "neglect  or  default/* 
that  is^  culpable  negligence,  of  the  Company  or  their 
servants,  does  not  deprive  the  defendants  of  the  pro- 
tection sought  to  be  obtained  by  the  conditions  in  the 
ticket  Looking  at  the  substance  of  the  contract  con- 
tained in  the  ticket^  the  conditions  are  just  and  reason* 
(a)  4£mr;i.367. 
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able.  The  conditions  are  severable:  the  first  excludes 
the  liability  of  the  Company  if  the  value  is  not  declared^ 
and  that  is  not  unreasonable  even  in  the  case  of  loss 
or  damage  occasioned  by  n^ligence  of  the  Company^ 
because  greater  care  would  be  taken  by  them  in  the 
carriage  of  a  valuable  thing.  And  the  third  condition 
dedaies  that  they  will  not  be  liable  as  insurers  in  certain 
cases  unless  an  extra  rate  of  charge  is  paid.  Sut  the 
first  condition  does  not  restrict  the  liability  of  the  Com- 
paoy  to  loss  or  damage  occasioned  by  their  negligence — 
the  words  "in  any  case/'  are  not  equivalent  to  the 
words  "  from  any  cause  whatever."  The  first  and  second 
conditions  begin  in  similar  general  terms  :  — '*  The 
Company  will  not  be  liable  in  any  case  for  loss  or 
damage/'  and  ''  The  Company  will  in  no  case  be  liable 
for  injury."  The  second  condition  applies  where  the 
injury  arises  from  restiveness^  and  it  would  be  absurd 
to  provide  that  the  Company  should  not  be  liable  for 
negligence  in  that  case.  The  conditions  must  be  con- 
strued  as  meaning  that  the  Company  will  not  be  liable 
*'in  any  case*'  where  their  liability  would  arise  from 
their  being  insurers  as  carriers  at  common  law^  and  not 
as  protecting  them  from  the  effect  of  their  own  negli- 
gence. In  Phillips  V.  Clark  (a),  which  carried  out  the 
judgment  of  Lord  Ellenborough  in  Lyon  v.  Metis  (fi\  a 
bill  of  ladings  containing  a  stipulation  that  the  shipowner 
would  not  be  *'  accountable  for  leakage  or  breakage  '* 
was  construed  not  to  include  leakage  or  breakage  caused 
hy  his  own  negligence  in  stowing  the  goods.  In  McMu" 
^^"^'The  Lancashire  and  Yorkshire  Railway  Company  (c) 
the  words  were  *'  the  Company  will  not  be  responsible 

(a)  2  a  B.  N.  8.  166.  (*)  5  East,  428.  439. 

W  2  H.  4-  N.  093;  S.  C.  in  error,  4  H.  cj  N.  327. 
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for  any  injury  or  damage  (howsoever  caused)  occurring 
to  live  stock  of  any  description ;"  and  that  was  a  case  of 
injury  occasioned  by  the  negligence  of  the  Company  in 
providing  an  insuflScient  carriage.  The  condition  is  the 
same  in  principle^  and  nearly  the  same  in  words,  as  the 
protection  given  by  the  Carriers'  Act,  11  6?.  4  &  1  W^.  4. 
c.  68.,  with  reference  to  the  articles  enumerated  in  sect  1, 
and  that  statute  is  a  legislative  recognition  of  the  condi* 
tion  as  just  and  reasonable.  In  Owen  v.  Burnett  {0% 
where  the  words  '' plate  glass,"  "looking  glass,''  '' keep 
this  edge  upwards,"  were  written  on  the  case  in  which  a 
looking  glass  was  packed,  but  no  declaration  was  made 
of  the  nature  and  value  of  the  article,  and  no  increased 
rate  of  carriage  paid,  it  was  held  that  the  carrier  was 
within  the  protection  given  by  that  Act.  [Blackburn  J. 
There  is  a  considerable  difference  in  the  purview  of  the 
two  Acts.  Carriers  were  under  the  risks  of  the  com- 
mon law  liability,  and  the  first  Act  was  passed  for 
their  protection.  The  monopoly  which  railway  Com- 
panies had  was  the  ground  of  the  extension  of  their 
liability  by  the  second  Act.]  As  to  the  third  condi- 
tion, the  Court  are  not  called  upon  to  determine  whether 
it  is  just  or  reasonable ;  because  the  defendants  do 
not,  by  that  condition,  say  that  they  will  not  carry 
a  dog  above  the  value  of  5L  unless  the  increased  chai^ 
is  paid,  but  only  that  they  will  not  carry  a  valuable  dog, 
which  would  impose  upon  them  an  extra  liability,  at  the 
same  rate  as  a  cheap  dog.  By  stat  11  6r.  4  &  1  fT.  4. 
s.  2.  carriers  were  authorized  to  make  an  increased  rate 
of  charge  for  the  carriage  of  certain  specific  goods  above 
the  value  of  10/. ;  and  the  Courts  were  not  called  upon 
to  determine  what  was  a  reasonable  rate  of  charge.   How 

(a)  2  Cr.  ^  M,  353. 


XXIIL  VICTORIA.] 

can  theConrt  judge  wliat  is  an  unreasonable  extra  chaise  ? 
Tbe  extra  chai^  in  this  case  was  not  shewn  to  beexces- 
siye;  nor  is  it  unreasonable  because  it  is  the  same  for  all 
distances.  The  main  risk  is  in  receiying  and  delivering 
the  animal,  and  that  is  the  same  whatever  distance  it 
may  be  carried  along  the  line.  What  would  be  an  injuiy 
to  a  horse  of  great  value^  as  a  blemish  in  the  coat^  would 
be  none  to  a  common  horse.  There  may  be  a  greater 
difficulty  in  getting  an  animal  in  or  out  of  a  carriage  at 
a  small  station  than  at  a  railway  terminus.  Further,  this 
is  not  a  charge  for  carriage,  but  for  risk,  which  is  in  the 
nature  of  insurance.  InChippendakv.  2^  Lancashire  and 
Yorhhire  Railway  Company  (a)  Erie  J.  said  that  it  might 
be  reasonable  that  the  Company  should  absolve  themselves 
from  the  risk  of  the  conveyance  of  animals  not  domesti- 
cated. In  Peek  v.  The  North  Staffordthire  RaUioay 
Company  (&)  the  charge  for  insurance,  though  not  men^ 
tioned  in  the  printed  notices,  was  lOl  per  cent,  on 
the  declared  value,  in  addition  to  the  uninsured  rate. 
[Crompton  J.  The  point  whether  the  chai^  was  reason- 
able did  not  arise  in  that  case.]  In  Simons  v.  The  Great 
Western  Railway  (c)  a  condition  that,  where  goods  were 
conveyed  at  special  or  mileage  rates,  the  Company  would 
iu)t  be  responsible  for  any  loss  or  damage,  however  caused, 
▼as  held  reasonable;  Also,  this  document  being  signed 
by  Uie  plaintiff's  agent,  the  contract  contained  in  it  is 
primft  fsade  just  and  reasonable :  the  signature  of  the 
pLdntiff  shifts  the  onus  of  shewing  that  the  condition 
is  jnst  and  reasonable  from  the  Company  to  him. 
Farther,  the  plaintiff  is  not  in  a  position  to  raise  this 

(a)  21  L.  J.  Q.B.22;  16  Jur.  1106. 

(b)  E,B.fE,  958,  reyeraed  on  enor,  Id.  966. 

(c)  18  a  B.  805. 
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point,  because  he  did  not  declare  the  value :  if  he  had 
done  so,  the  CJompany  might  have  said  that  they  would 
not  make  the  extra  charge  in  this  instance. 

Lastly,  a  dog  is  not  an  animal  within  stat.  17  &  18 
Vict  c.  81.  s.  7.,  which  enacts,  "  every  such  Company 
as  aforesaid  shall  he  liable  for  the  loss  of  or  for  any 
injuiy  done  to  any  horses,  cattle  or  other  animals  .... 
occasioned  by  the  neglect  or  default  of  such  Company 
or  its  servants,  notwithstanding  any  notice,  condition,  or 
declaration  made  and  given  by  such  Company  contrary 
thereto,  or  in  anywise  limiting  such  liability.^'  In  the 
construction  of  statutes  where  general  words  follow 
particular  ones,  the  mle  is  to  construe  them  as  appli- 
cable to  persons  or  things  ejusdem  generis ;  Sandiman  t. 
Breach  (a),  per  Lord  Tenterden  ;  Rex  v.  The  Inhabitants 
of  Whitnash  (i),  per  Hohoyd  J.  [He  also  cited  Wliit- 
more  appt  v.  Bedford  respt.  (c).]  Therefore  a  dog  is 
not  included  within  the  words  "  other  animals."  Then 
follows  a  proviso  that  nothing  herein  contained  ''  shall 
be  construed  to  prevent  the  said  Companies  from  making 
such  conditions  with  respect  to  the  receiving,  forwarding^ 
and  delivering  of  any  of  the  said  animals,  articles,  goods^ 
or  things,  as  shall  be  adjudged  by  the  Court  or  Judge 
before  whom  any  question  relating  thereto  shall  be 
tried  to  be  just  and  reasonable :''  which  shews  that 
some  animals  were  intended  to  be  within  the  section^ 
and  some  not.  The  next  proviso  is,  "that  no  greater 
damages  shall  be  recovered  for  the  loss  of  or  for  any 
injury  done  to  any  such  animals,  beyond  the  sums 
hereinafter  mentioned ;"  and  then  a  maximum  sum  is 
fixed  ''  for  any  horse,"  "  for  any  neat  cattle,"  and  "for 


(a)  1  B,^a  96.  100. 

(r)  5  M.  i'  G.  9. 


{b)  Id,  596.  601. 
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my  sheep  or  pigs/'  unless  the  value  is  declared^  in 
irhich  case  the  Company  may  charge  a  reasonable  per 
centage  or  increased  rate  of  charge  upon  the  excess  of 
Talne  so  declared.  This  enumeration  excludes  other 
animals.  By  the  construction  contended  for  on  the 
other  side,  the  section  ui  divided  into  two  parts :  the 
enacting  part  and  first  proviso  relate  to  all  animals,  and 
the  second  proviso  only  to  four  specified  kinds  of  animals. 
This  section  interferes  vrith  the  right  of  parties  to  make 
their  own  contracts ;  and  when  the  protection  which 
Companies  sought  to  obtain  by  notices  limiting  their 
liability  was  taken  away,  the  proviso  introduced  by  way 
of  compensation  in  the  case  of  the  conveyance  of  animals 
wonld  be  co»  extensive  with  the  enacting  part,  and  em«- 
brace  all  the  animals  intended  to  be  within  the  enacting 
part.  The  two  remaining  provisoes,  one  throwing  ''  the 
proof  of  the  value  of  such  animals''  &&,  upon  the 
person  claiming  compensation,  and  the  other  that  no 
special  contract  ''  respecting  the  receiving,  forwarding, 
or  delivery  of  any  animals  ....  as  aforesaid"  shall  be 
binding  unless  signed,  must  also  be  construed  as  applying 
only  to  the  four  specified  kinds  of  animals.  The  Legis*- 
latnre  had  in  their  contemplation  such  animals  as  travel 
along  the  road  and  are  dealt  with  in  turnpike  Acts. 
In  all  the  cases  decided  upon  claims  for  compensation 
for  injury  to  animals,  they  have  belonged  to  the  dass 
which  may  be  called  animals  of  commerce.  It  would 
impose  a  great  difficulty  on  the  Court  or  Judge  to  deter- 

imae  what  is  a  reasonable  condition  with  respect  to  the 

GonTeyance  of  strange  aTiiTnali^. 
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of  stat.  17  k  18  FicL  c.  81.  applies  to  all  animals  usually 
carried  on  a  railway ;  the  proviso  must  be  read  as  if  the 
words  were  ''  any  of  the  animals  hereinafter  mentioned.'' 
There  is  the  same  reason  for  protecting  the  public  with 
reference  to  the  conveyance  of  dogs^  poultry  and  asses^ 
as  other  animals.  Then  the  onus  of  shewing  the  rea- 
sonableness  of  the  extra  charge  is  on  the  defendants — 
all  the  circumstances  are  peculiarly  within  their  know- 
ledge— ^they  can  tell  how  many  dogs  on  an  average  they 
carry  in  a  given  period,  and  how  many  on  an  average  are 
injured,  and  to  what  costs  and  expences  they  are  put. 
[H^himan  J.  If  the  Company  make  an  unreasonable 
extra  charge,  might  not  a  person  who  had  declared  the 
value  offer  a  reasonable  sum,  and  require  them  to  carry 
at  that  rate?]  If  the  pUiiutiff  had  refused  to  pay  the 
extra  charge,  the  Company  would  not  have  carried  this 
dog.  Lyon  v.  Mells  (a)  was  decided  before  the  Carriers' 
Act,  11  (r.  4  &  1  ^.  4.  c.  68.,  under  which  carriers  may 
limit  their  responsibility  even  in  case  of  n^ligence. 
In  Phillips  V.  Clark  {b)  the  stipulation  was  not  that  the 
carrier  would  not  be  responsible  for  leakage  or  breakage 
"in  any  case,"  or  "however  caused." 


CocKBURN  C.  J.  I  am  of  opinion  that  our  judgment 
ought  to  be  given  for  the  plaintiff.  At  the  same  time 
I  think  it  right  at  the  outset  to  say  that,  upon  the  fusts, 
stated  in  this  case,  we  should  not  be  justified  in  drawing 
the  inference  that  there  was  actual  neghgenoe  on  the 
part  of  the  Company.  My  judgment  proceeds  upon  the 
ground  that  the  ticket  by  which  the  Company  proposed 
to  convert  their  common  law  contract  into  a  special  one 


(a)  5  East,  428. 


(b)  2  a  B.  M  8.  156. 
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18  Toid,  and  that  therefore  their  liability  is  thut  of  com- 
men  earners  at  common  law,  murestricted  bjr  the  terms 
introduced  into  the  ticket 

Befine  stat.  17  &  18  Vict  e.  81.,  a  railway  Company 
oouM  have  restricted  their  liability  as  carriers  at  common 
law  by  entering  into  special  contracts.  The  case  cited 
by  Mr.  Brown,  decided  on  the  Carriers'  Act,  11  C  4 
kl  fK4a.  c.  68.,  and  the  cases  decided  independently  of 
that  Act  with  reference  to  special  contracts  entered  into 
hj  railway  Companies,  establish  the  proposition  that  it  was 
open  to  them  to  restrict  theur  liability  by  notices  within 
much  narrower  limits  than  those  to  which  it  extends  at 
common  law.  But  the  consequence  of  those  decisions  was 
that  the  Legislature  interposed.  They  thought  (and  I 
camiot  but  think  wisely)  that  railways  being  in  many  in- 
stances the  only  means  of  carrying  goods  which  modem 
OQmrenience  admits  of,  it  would  be  for  the  public  benefit 
to  interfere  by  no  longer  permitting  railway  Companies 
to  maintain,  as  they  had  succeeded  in  doing,  the  broad 
proposition,  '^  We  will  by  contract  exempt  ourselves  from 
liability  for  our  own  negligence.''  Accordingly  stat.  17 
ft  18  VicL  e.  31.  «.  7.,  on  which  the  question  in  this  case 
arisesy  was  passed.  That  section  enacts  in  substance  that 
it  Bhall  not  be  competent  for  a  railway  Company  to  limit 
tilieir  liability  in  respect  of  loss  or  injury  arising  from 
their  own  n^ligenoe,  imless  the  drcnmstanoes  under 
which  they  seek  to  restrict  their  liability  make  it  just 
and  reasonable  for  them  to  do  so :  and  the  conditions 
must  be  sudh  ''  as  shall  be  adjudged  by  the  Court  or 
Judge,  before  whom  any  question  relating  thereto  shall 
be  tried,  to  be  just  and  reasonable.'' 

The  first  question  is,  whether  this  case  is  within  sect.  7 
of  Stat  17  &  18  Vu^.  c  81.     It  was  ingeniously  put  by 
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Mr.  Spinks  that  a  dog  is  not  one  of  the  animaU  to  which 
sect  7  relates.  On  looking  at  the  strange  phraseology 
of  the  section,  there  may  be  some  little  doubt  whetlier 
it  can  be  satisfactorily  concluded  that  it  does  embrace 
this  case;  but  to  avoid  the  inconsistencies  into  which 
one  would  be  driven  by  an  adherence  to  the  literal 
language,  the  better  way  is  to  take  refuge  in  the  solu- 
tion suggested  by  my  brother  Blackburn  during  the 
argument,  that  the  proviso  specifies  compensation  for 
the  loss  of  or  injury  done  to  ''  any  of  the  follow- 
ing of  such  animals  f*  and  this  will  give  a  reason- 
able construction  to  the  section. 

If  60,  a  dog  is  within  this  section;  and  then  the 
next  question  which  arises  is,  was  it  intended  by  the 
Company,  by  means  of  this  notice,  which  was  given 
with  a  view  to  limit  their  liability  with  reference  to 
the  carriage  of  a  dog,  to  secure  to  themselves  immu- 
nity if  damage  should  arise  from  their  own  negli- 
gence? I  think  the  language  of  the  notice  is  quite 
wide  enough  to  admit  of  that  construction :  the  words 
*'  in  any  case"  comprehend  the  case  of  negligence. 
But  this  does  not  rest  on  first  impression.  Our  at- 
tention has  been  drawn  to  several  instances  in  which^ 
under  the  Carriers'  Act,  11  G.  4  &  1  W^.  4  c.  68.,  and 
since,  notices  in  this  general  form  have  been  held  to  be 
applicable  to  loss  or  injury  from  negligence.  There- 
fore the  Company,  by  this  ticket,  did  intend  to  protect 
themselves,  in  respect  of  the  carriage  of  the  dog,  from 
liability  for  loss  or  injury  arising  from  their  own  negli- 
gence. Consequently  the  case  is  within  sect.  7  in  these 
two  respects. 

Then  the  question  arises,  is  the  notice  reasonable? 
I  think  that  several  considerations  make  it  unreason- 
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able.    The  Company  are  to  be  liable  for  loss  or  injury 
"notwithstanding  any  notice,  condition  or  declaration 
made  and  given  by  such  Company  contrary  thereto,  or 
in  anywise  limiting  such  liability/'  if  occasioned  by  the 
neglect  or  default  of  the  Company  or  its  servants.   Then 
follows  the  proviso  that  "  nothing  herein  contained  shall 
be  constroed  to  prevent  the  said  Companies  from  making 
BQch  conditions  with  respect  to  the  receiving,  forward- 
ing and  delivering  of  any  of  the  said  animals,  articles, 
goods  or  things  as  shall  be  adjudged  by  the  Court  or 
Judge,  before  whom  any  question  relating  thereto  shall 
be  tried,  to  be  just  and  reasonable.'^     The  qualification 
or  proidso   on   the   previous   enactment  is,   that  the 
Company  may  limit  their  liability  by  conditions,  which 
the  Court  or  a  Judge  shall  adjudge  to  be  reasonable. 
I  think  that  the  burden  lies  upon  the  Company  of 
making  out  the  affirmative  of  the  proposition  that  the 
conditions,  which  they  seek  to  introduce,   for  limit- 
ing their  liability  in  respect  of  negligence,  are  reason^ 
able.    What  then  are  the  facts  ?     The  charge  is  3s.  for 
the  carriage  of  a  dog  of  the  value  not  exceeding  5/.,  and 
if  the  value  exceeds  6L,  they  put  on  2|  per  cent,  on  the 
▼alue  beyond  51,  or  6i  in  the  pound,  which  would  make 
the  charge  two-thirds  higher  in  amount  than  the  ordi* 
IUU7  charge  for  the  carriage  of  a  dog.    At  first  sight, 
that  looks  like  an  excessive  and  exorbitant  additional 
charge,  though  it  may  not  be  so.     The  Company  could 
not  charge  Ss.  for  carrying  a  dog  under  the  value  of  5/. 
wd  Ih.  for  a  dog  above  the  value  of  5/.     I  presume 
that  there  is  a  maximum  rate  of  charge,  and  that  the 
charge  of  lOf.  would  be  much  above  the  maximum 
charge  which  they  could  make ;  if  not,  our  attention 


[I860.] 

Haerihon 

r. 

London 

and 

Brightoit 

Kailway 

Companj. 


142 

tiseo.] 

Ha&buon 

T. 
LONDOH 

and 

Briobtov 

Bailway 

Company. 


[tbinitt  term. 

would  have  beeai  drawn  to  it  Mr.  Spinkt  argued  that 
the  extra  charge  was  in  the  nature  of  insurance.  It  may 
be^  that,  under  special  circumstances  connected  with  the 
conveyance  of  dogs^  2\  per  cent,  would  not  be  exoessiye 
as  insurance;  but^  in  the  absence  of  evidence  on  the 
part  of  the  Company,  it  being  incumbent  on  them  to 
make  out  the  reasonableness  of  the  extra  charge  stated 
in  the  condition,  by  which  their  liability  is  to  be  limited, 
I  cannot  adjudge  that  this  condition  is  a  reasonable 
one.  The  effect  is,  that  the  condition  precedent,  im- 
posed by  the  Legislature  on  railway  Companies  proposing 
to  exempt  themselves  firom  their  liability  as  carriers  at 
common  law,  is  not  fulfilled,  and  therefore  the  ticket  is 
void* 

Mr.  Spinks,  who  argued  the  case  very  ably  for  the 
Company,  also  argued  that  the  conditions  in  the  ticket 
were  divisible,  and  that  the  first  condition  was  reason- 
able; which  amounted  to  this,  that  if  the  dog  was  of 
less  value  than  5L  a  declaration  of  the  value  need  not 
be  made,  but  that  if  it  was  of  more  value  than  5/.  a 
declaration  of  the  value  must  be  made  and  signed  by 
the  owner  or  his  agent  on  booking  it,  otherwise  the 
Company  would  not  be  liable  in  any  case  to  a  greater 
amount  than  the  value  declared.  If  the  ticket  stopped 
there,  and  this  condition  stood  alone,  I  do  not  know 
that  it  might  not  be  a  reasonable  condition.  When  the 
value  of  an  article  of  the  same  kind  varies  materiallyi 
it  may  be  reasonable  that  the  carrier  should  be  entitled 
to  call  upon  the  person  desiring  to  have  it  conveyed  to 
declare  the  value,  in  order  that  he  may  take  such  extra 
care  as  shall  insure  him  against  the  contingency  of 
being  called  upon  to  make  good  loss  or  damage  occuring 
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b  the  oonveyttnce  of  the  article.  But  when  the  ticket 
is  looked  at  as  a  whole^  as  I  think  it  mnst  be  in  order 
to  srriye  at  its  true  constmction^  I  can  come  to  no  other 
QOBdasum  than  this,  that  the  Company  mean  to  say, ''  If 
your  ammal  is  of  greater  value  than  5/.  you  must  declare 
tbe  Yalue,  and  you  most  pay,  in  addition  to  the  r^;ular 
fiure,  2|  per  cent.,  or  6rf.  in  the  ponnd,  upon  the  excess 
iiiihe  ▼alue  above  52.  j  ^'  and  practically  the  effect  would 
be,  that  if  the  owner  were  to  say, ''  The  value  of  my 
dog  18  above  5/.,  but  I  decline  to  pay  an  unreasonable 
eitra  charge  for  insurance,''  the  Company  would  say 
**  Ton  may  go,  but  we  shall  not  carry  your  dog/'  It  is 
mureaaonable  that  we  should  speculate  upon  what  a 
Company  might  possibly  do  in  such  a  case.  That  brings 
us  back  to  the  question  whether  the  extra  charge  is 
reasonable  or  not.  I  think  it  is  unreasonable  in  de- 
fault of  proof  to  the  contrary.  Consequently  the 
defendants  have  failed  to  shew  a  good  condition,  on 
which  alone  stat.  17  &  18  Fict  c.  81.  authorizes  them  to 
restrict  their  common  law  liability;  and  the  ticket  by 
which  they  sought  to  restrict  their  liability  failing,  they 
are  altc^ether  unprotected  against  the  claim  of  the 
plaintiff  in  respect  of  the  loss,  just  as  if  they  had  con- 
tracted to  carry  as  common  carriers  without  any  notice. 
Therefore  the  plaintiff  is  entitled  to  recover  the  fall  value 
of  his  dog  independently  of  any  question  of  negligence. 

I  think  that  stat  17  &  18  Vict.  c.  81.  s.  7.  was  inten- 
ded to  afford  relief  to  the  public  against  the  decisions 
under  which  these  great  Companies  protected  them- 
selves by  requiring  tickets  to  be  signed  by  persons 
bringing  things  to  be  carried ;  and  that  the  Legislature, 
looking  to  the  new  mode  of  conveyance  introduced  into 
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the  ooimtry,  and  to  the  monopoly  which  is  in  the  hands 
of  theee  Companies^  to  whom  great  powers  are  given ; 
and^  considering  that  the  public,  bringing  things  to  be 
carried,  must  submit  to  sign  the  tickets  presented  to 
them,  determined  that  these  Companies  should  not  have 
the  advantage  accruing  to  them  from  this  extraordinary 
state  of  circumstances,  and  that  they  should  not  have 
the  same  power  which  other  persons  who  contract  to 
carry  have  of  making  their  own  bargains  and  stipula- 
tions ;  but  should  be  subjected  to  this  restraint,  that  if 
they  impose  terms  upon  their  customers  those  terms 
must  be  such  as  a  Court  or  Judge  shall  think  just  and 
reasonable. 


WiOHTMAN  J.  The  plaintiff  has  obtained  a  verdict 
for  21/.,  as  the  value  of  a  dog  which  was  to  be  carried 
by  the  defendants  on  their  railway,  and  was  lost.  It  is 
hardly  necessary  to  enquire  whether  the  loss  was  occa* 
sioned  by  negligence  on  the  part  of  the  Company  or  not; 
because  the  declaration  does  not  chai^  that  the  defend- 
ants were  guilty  of  negligence,  but  that  they  were  liable 
upon  their  common  law  duty  as  common  carriers  safely 
and  securely  to  carry  and  deliver  the  dog.  If  that  be 
so,  the  case  stands  thus — a  common  carrier  is  only 
bound  to  carry  goods  of  that  description  which  his 
ordinary  calling  requires  him  to  carry ;  and  dogs  are 
not  such  a  description  of  goods  as  at  common  law 
carriers  might  be  required  to  carry.  But  the  Company 
may  have  so  conducted  their  business  as  to  agree  to 
carry  dogs  like  any  other  descriptions  of  goods,  in 
which  case  the  common  law  liability  of  common  carriers 
would  attach,  unless  that  is  restricted  by  any  drcum- 
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stancea  peculiar  to  their  dealing  with  that  particular 
species  of  property. 

The  question  is^  whether  in  this  case  circumstances 
hare  not  arisen  to  qualify  the  general  liability  of  the 
defendants  as  common  carriers.      Now^  although  the 
Company  have  made  it  part  of  their  dealings  with  the 
pablic;,  when  carrying  as  common  carriers^  to  carry 
dogs^  yet  they  have  always  done  so  upon  special  terms 
and  conditions;  and  then  the  question  is^  whether  the 
special  terms  and  conditions  are  such  as  exempt  them 
from  being  liable  to   the  extent  which   this   verdict 
would  charge  them^  viz.,  the  full  value  of  the  dog,  21/. 
The  contract  between  the  parties  upon  which  the  Com- 
pany rely  is  this.    [His  lordship  read  the  first  condition 
of  the  ticket  (a).]    The  question  is,  whether  this  contract 
is  valid  or  not.     It  may  be  that  if  the  plaintiff  had 
brought  his  action  alleging  his  dog  to  be  of  the  value  of 
5/.,  he  might  have  recovered  in  that  action.    The  com- 
mon law  liability  would  attach  imless  restricted  by  this 
contract    But  the  other  conditions  of  the  ticket  are. 
[His  lordship  read  them  (a).]    The  Company  do  not  say, 
"We  will  not  carry  any  dog  unless  a  declaration  of 
value  IB  made,  and  there  be  paid  2^  per  cent,  upon  the 
declared  value,  as  for  insurance/'  but  they  say,  "We 
will  be  hable  only  to  the  extent  of  BL''    The  plaintiff 
can  send  his  dog  to  Worthing  without  a  declaration, 
paying  3#.,  or  whatever  the  charge  for  carriage  may  be, 
and  he  may  run  the  risk  if  it  be  of  greater  value  than  6/. 
But  he  pays  the  smaller  sum,  and  then  he  is  in  the 
position  of  Ids  own  insurer.     If  he  wishes  to  make  the 
Company  responsible  to  a  greater  extent  than  5/.  in  case 
the  dog  is  lost,  he  must  then  under  the  third  condition 
(a)  See  ante,  p.  126. 
^^^^  IJ.  L  B.   &  8. 
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injury,  even  though  occasioned  by  their  own  negligence. 
Then  the  Act  of  Parliament  was  passed  on  which  the  pre- 
sent question  depends.  The  language  of  the  Act  is  diffi- 
cult to  construe,  but  it  haa  received  a  construction  by  the 
Court  of  Common  Pleas  in  Simons  v.  TTie  Great  Western 
Railway  Company  (a),  and  by  the  majority  of  the  Court 
of  Exchequer  Chamber  in  M*Mantis  v.  The  Lancashire 
and  Yorkshire  Railway  Company  {b\  by  which  we  are 
bound ;  and  I  may  add  that  I  agree  in  that  construction. 
The  majority  of  the  Court  in  the  latter  case  say  (p.  349) 
that  in  consequence  of  railway  and  canal  Companies  having 
practically  obtained  a  monopoly  of  carrying,  and  which 
the  public  were  obliged  to  submit  to,  the  object  of  the 
Legislature  in  stat.  17  &  18  Vict.  c.  31.  was  to  interpose, 
and  require  that  a  Court  or  a  Judge  should  see  that  the 
conditions  in  the  special  contract  made  by  railway  Com- 
panies with  their  customers  were  just  and  reasonable : 
they  say,  "  It  is  unreasonable  that  the  Company  should 
stipulate  for  exemption  from  liability  for  the  consequence 
of  their  own  negligence,  however  gross,  or  misconduct, 
however  flagrant,  and  that  is  what  the  condition  under 
consideration  professes  to  do.  That  condition  is  therefore 
void,  and  the  case  stands  simply  upon  the  ground  that 
the  plaintiff  has  employed  the  defendants  to  carry  his 
horse  safely,  and  that  they  have  used  ^n  insufficient  and 
improper  vehicle  for  that  purpose,  whereby  the  horse  has 
been  injured.^'  According  to  that  decision,  if  in  the 
present  case  the  condition  which  the  Company  have 
imposed  is  unreasonable,  that  condition  being  void,  the 
Company  have  simply  contracted  to  carry  the  dog 
safely ;  and  the  dog  having  been  lost  by  no  excepted 
peril,  the  Company  would  be  liable  upon  that  contract. 
{a)  18  C.  B.  805.  (A)  4  H,  j- N,  327. 
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Then  arise  two  questions^  "  What  is  the  oonstniction  of 
the  ticket  ?''   and    ''  Is  the  condition   reasonable  or  ~ 
unreaBonable?'' 

I  cannot  think  that  the  statute  does  not  apply  to  dogs 
as  well  as  horses.  Sect  7  says,  "every  such  Company 
as  aforesaid  shall  be  liable  for  the  loss  of^  or  for  any 
injuiy  done  to,  any  horses,  cattle,  or  other  animals,  or 
to  any  articles,  goods,  or  things/'  Words  could  hardly 
be  devised  more  comprehensive  to  include  animals  and 
things  usually  carried  by  railway  Companies.  It  is  true 
that  the  subsequent  proviso,  awkwardly  limiting  the 
amonnt  to  be  recovered  for  injury  to  certain  animals, 
omits  "dogs;**  and  it  is  argued  that  we  are  to  read  the 
enactment  with  that  proviso,  and  then  damages  would 
not  be  recoverable  for  injury  to  any  animals  except 
those  enumerated  in  the  proviso.  But  I  do  not  think 
that  that  proviso  restricts  the  generality  of  the  words  in 
the  enactment.  I  think  that  we  must  put  a  reasonable 
construction  upon  the  proviso,  and  read  the  words  "  any 
of  such  animals  beyond  the  sums  hereinafter  mentioned,'' 
as  "  such  of  the  animals  as  hereinafter  mentioned  beyond 
the  sums  following."  Then  a  dog  is  as  much  within  the 
statute  as  a  horse.  The  point,  whether  a  live  animal, 
being  a  new  species  of  things  to  be  carried,  was  an 
article  to  the  carrying  of  which  the  common  law  liability 
of  a  carrier  attached,  which  had  been  thrown  out  by. 
Parke  B.  in  Carr  v.  The  Lancat.hire  and  Yorkshire  RaiU 
n>ay  Company  {a),  arose  directly  in  M'Manus  v.  The 
Lancathire  and  Yorkshire  Railway  Company  {b),  and 
vas  noticed  in  the  judgment  of  the  Court  (p.  702).  I 
argued  the  case  as  counsel  for  the  plaintiff,  and  I  looked 
for  authorities  which  might  bear  upon  the  point,  but 
found  none.  It  is  sufEicient  to  say  that  the  decision  of 
(«)  7  Exch.  707.  (h)  2H,^  K  &J3. 
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the  Court  of  Exchequer  Chamber  waa,  that  the  railway 
Company  were  responsible  for  the  carriage  of  a  live 
animal ;  in  that  case  it  was  a  horse ;  and  that  decision 
bears  upon  the  present  case^  if  the  condition  ia  un- 
reasonable. 

The  condition  laid  down  in  the  ticket  is^  that  "  the 
Company  will  not  be  liable  in  any  case  for  loss  or  damage 
to  any  horse  or  other  animal  above  the  value  of  401. ,  or 
any  dog  above  the  value  of  5L,  unless  a  declaration  of  its 
value,  signed  by  the  owner  or  his  agent  at  the  time  of 
booking  the  same,  has  been  given  to  them,  and  by 
such  declaration  the  owner  shall  be  bound/'  And  after- 
wards it  is  stated,  ''  If  the  declared  value  of  any 
horse  or  other  animal  exceed  40/1,  or  any  dog  5/., 
the  price  of  conveyance  wiD,  in  addition  to  the  regular 
fare,  be  after  the  rate  of  2^  per  cent.,  or  6d.  in  the 
pound,  upon  the  declared  value  above  40/.  [or  5/.],''  I 
cannot  construe  these  as  not  being  parts  of  the  same 
condition.  And  if  the  Act  had  not  passed,  I  shoidd 
have  been  obliged  to  construe  the  ticket  as  containing 
this  contract  between  the  railway  Company  and  a  person 
bringing  a  dog  above  a  certain  value  to  be  carried,  *'  It 
shall  not  be  at  any  risk  to  the  Company,  unless  the  value  is 
declared,  for  the  purpose  of  regulating  the  extra  charge 
to  be  made  thereupon/'  Then,  is  this  extra  charge 
reasonable?  I  say  this;  because  some  extra  charge 
may  be  reasonable.  Looking  at  Simons  v.  TTie  Great 
Western  Railway  Company  (a),  where  it  was  decided 
that  a  condition,  that  the  Company  were  not  to  be 
responsible  for  any  loss  or  damage  in  the  case  of  goods 
conveyed  at  a  special  or  mileage  rate,  was  just  and 
reasonable ;  and  coupling  that  with  Mac  Andrew  v.  The 
Electric  Telegraph  Company  (i),  and  the  other  cases 
(a)  18  a  £.  805.  (h)  17  C  B.  3. 
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referred  to  in  the  argument^  which  supply  the  key 
to  the  decision  of  the  Court  in  the  first  mentioned  ' 
case,  I  think  that  a  condition  is  reasonable  and  pro- 
per which  meets  the  evil  of  the  monopoly  possessed 
by  railway  Companies,  and  which  gives  persons  apply- 
ing to  them  a  bona  fide  alternative  of  paying  the 
extra  rate  of  charge,  or  doing  something  which  is 
reasonable.  But  I  construe  this  ticket  as  saying,  that 
if  there  is  no  declaration  of  value,  the  Company  will 
not  be  liable  in  any  case  for  loss  or  injury  to  any  animal 
if  the  value  is  more  than  5L  So  that  if  a  man  brings 
such  a  dog  with  him  to  be  carried,  the  Company  say, 
"Either  we  shall  not  take  your  dog  to  be  carried,  or  you 
shall  pay  2}  per  cent  upon  the  value  by  way  of  insur- 
ance, or  we  will  not  be  liable  in  any  case  for  loss  or 
injury  by  the  negligence  of  our  servants/' 

I  have  had  doubts,  not  whether  this  condition  in 
itself  was  reasonable  or  not,  but  whether,  on  the 
&cts  here  stated,  we  are  put  in  a  position  to  see 
that  it  was  not  reasonable ;  for  the  statute  allows 
such  conditions  ''as  shall  be  adjudged  by  the  Court 
or  Judge"  ''to  be  just  and  reasonable."  Are  we  to 
adjudge  that  this  condition  is  just  and  reasonable,  or 
that  it  is  not  just  and  reasonable,  or  that  we  cannot 
adjudge?  But  we  are  to  draw  inferences  of  fact,  and 
considering  that  the  charge  of  2|  per  cent,  is  prima  facie 
excessive^  and  that  the  Company  have  all  the  materials 
within  their  own  knowledge  for  shewing  the  condition 
to  be  just  and  reasonable,  and  that  they  have  not  pro- 
duced that  evidence  before  us,  I  think  that  there  is 
enough  to  justify  me  as  a  Judge  in  drawing  the  conclu- 
sion, which  I  have  no  doubt  of  as  a  private  individual, 
that  this  per  centage  is  excessive;  and  consequently  that 
the  condition,  which  I  construe  to  mean,  "  We  will  not 
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be  responsible  in  any  case  for  any  loss  or  injury  unless 
you  pay  this  excessive  amount/'  is  unreasonable^  and  is 
to  be  rgected.  Hence  it  follows  that  the  Company  con- 
tracted to  carry  safely^  perhaps  excepting  the  case  of  loss 
from  fear  or  restiveness^  which  is  not  now  in  question,  and 
they  have  not  done  so ;  and  therefore  they  are  responsible 
to  the  owner  for  the  value  of  the  dog. 

Judgment  for  the  plaintiff  for  21/.  (a). 

(a)  The  arguments  and  judgments  in  this  case  hare  been  partly  com- 
piled fcom  the  note  book  of  the  late  T.  F,  Ellia,  Esq. 


Monday^ 
February  3d. 


IN   THE   EXCHEQUER   CHAMBER. 

Harrison  against  The  London,  Brighton,  and 
South  Coast  Railway  Company. 

For  head  note^  see  ante,  p.  122. 

''PHE  defendants  having  brought  error  upon  the  above 
judgment,  the  case  was  argued  in  Michaelmas  Vaca- 
tion, November  27th,  1861,  before  Erie  C.  J.,  Williams, 
Willes,  and  Keating  JJ.,  and  Channell  and  Wilde  BB.,  by 

jF.  Z.  Spinks,  for  the  defendants;  and 

Joseph  Brown,  for  the  plaintiff. 

The  arguments  were  substantially  the  same  as  in  the 

Court  below.     The  only  additional  case  referred  to  was 

Beal  V.    The  South  Devon  Railway  Company  (a),  by 

Channell  B. 

Cur.  adv.  vult. 

There  being  a  difference  of  opinion  on  the  Bench,  the 
following  judgments  were  now  delivered. 
(a)  5B.fN.  876 
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£bl£  C.  J.  The  declaration  was  for  the  loss  of  a  dog 
deHvered  to  be  carried.  The  pleas  are  to  be  amended 
according  to  any  inference  of  fact  that  may  be  drawn ; 
thus  the  qnestion  is  raised  whether,  upon  the  facts,  the 
plaintiff  proTes  a  right  to  judgment. 

The  facts  shew  that  the  defendants  profess  to  the 
public  to  carry  dogs,  and  in  that  sense  are  common 
carriers  of  dc^;  at  the  same  time  they  profess  that 
their  liability  in  respect  of  dogs  of  more  value  than  5L 
is  limited  by  this  condition,  that  if  the  excess  of  value 
aboTe  5/.  be  not  declared  and  paid  for,  the  Company  will 
Dot  in  any  case  be  liable  for  loss  or  damage  thereto. 
The  plaintiff  delivered  to  the  defendants  a  dog  which  he 
proved  to  be  of  the  value  of  21L ;  he  signed  the  contract 
containing  the  condition  above  mentioned,  and  the  pro- 
vision for  the  payment  of  2^  per  cent,  on  the  excess 
above  5L,  as  stated  in  the  case,  and  he  neither  declared 
the  value  nor  paid  for  the  excess  above  5/.  The  loss  of 
the  dog  occurred  through  pure  accident,  and  was  not 
occasioned  by  any  neglect  or  default  on  either  side — this 
bemg  the  inference  of  fact  drawn  in  the  Court  below 
and  this  Court.  For  that  loss  the  plaintiff  had  a  verdict 
for  211,  and  so  the  question  was  raised  whether  he  was 
entitled  to  keep  a  verdict  for  any  sum.  The  judgment  of 
the  Court  below  was  for  him ;  but  upon  error,  I  am  of 
opinion  that  it  ought  to  be  reversed  and  entered  for  the 
defendants. 

If  the  case  had  occurred  before  *'The  Railway  and  Canal 
Traffic  Act,  1854,''  17  &  18  Vict.  c.  31.,  the  defendants 
would  have  been  entitled  to  succeed,  being  exempt  from 
liability  for  loss  by  the  terms  of  their  contract  (See 
Auitin  Y.l  The\  Manchester^  Sheffield,  and  Lincolnshire 
Bailtoay  Company  (a);  Sliaw  v.  The  York  and  Midland 
(a)  10  a  B,  454. 
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Railway  Company  {a)  \  Austin  v.  The  Manchester^  Shef- 
Jield  and  Lincolnshire  Railway  Company  {b) ;  Carr  v. 
The  Lancashire  and  Yorkshire  Railway  Company  (c).) 
Then^  is  the  defence  which  would  have  existed  before 
that  Act  defeated  thereby?  I  think  not,  on  two  grounds ; 
1st,  Because  the  7th  section  of  that  statute  has  no 
application  to  this  case ;  and,  2ndly,  If  the  statute  has 
any  application  thereto,  because  the  condition  in  the  con- 
tract of  the  plaintiff  was  just  and  reasonable. 

As  to  the  first  point,  I  am  of  opinion  that  the  7th 
section  of  the  statute  is  confined  in  its  operation  to  losses 
and  injuries  occasioned  by  misconduct  on  the  part  of  the 
railway  Company,  and  not  to  those  occurring  through 
pure  accident. 

In  the  construction  of  this  section,  I  differ  firom  some 
of  my  brethren  for  whose  opinion  I  have  a  very  real 
respect,  but  I  purposely  abstain  from  expressing  defer- 
ence towards  them  or  regret  for  myself,  being  sure  that 
they  regard  only  the  interest  of  truth,  and  would  desire 
that,  if  possible,  I  should  make  my  opinion  dear,  though 
opposed  to  theirs. 

The  enactment  in  effect  runs  thus.  Every  railway 
and  canal  Company  shall  be  liable  for  the  loss  of  or 
injury  to  any  horse  or  thing  in  the  cajiying  thereof 
occasioned  by  the  neglect  or  default  of  such  Company, 
notwithstanding  any  condition,  &&,  made  by  such  Com- 
pany to  the  contrary  thereof,  or  limiting  such  liability; 
every  such  condition,  &c.,  being  hereby  declared  void. 
Then  follow  the  provisoes,  all  of  which  qualify  this 
enactment,  except  that  relating  to  contracts  in  writing, 
which  is  a  distinct  matter. 

The  section  declares  that  the  Company  shall  be  liable 


{a)  13  C  B.  347. 


{h)  16  C.  B.  600. 


(c)  7  ExcK  707. 
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for  tlie  I068  of  an  animal^  occasioned  by  the  n^lect  or 
default  of  the  Company^  and  if  the  loss  was  not  so  occa- 
sioned^ the  section  has  no  application.  In  common 
parlance,  neglect  or  default  would  express  culpable  con- 
duct If  the  Legislature  intended  to  provide  for  all  loss, 
however  occasioned,  the  words  '^oss  occasioned  by  the 
neglect  or  default  of  the  Company/'  would  have  no 
meaning,  and  no  operation. 

The  history  of  the  section,  as  contained  in  all  the 
judgments  firom  Johnson  y.  The  Midland  Railway  Com- 
pony  {a)  downwards,  shews  that  the  Legislature,  by 
the  words  ''loss  occasioned  by  the  neglect  or  default 
of  the  Company,^'  meant  loss  occasioned  by  culpable 
conduct,  and  not  a  mere  failure  to  deliver  occasioned 
hy  inevitable  accident  without  any  blame.  All  the 
Judges  have  agreed  that  the  Legislature  interfered 
on  account  of  the  interpretation  put  by  the  Courts  on 
certain  conditions  imposed  by  railway  Companies  on 
customers,  in  relation  to  the  carriage  of  live  animals,  to 
the  effect  that  the  Company  would  not  be  liable  for  any 
damage,  however  incurred.  Although  in  each  case  the 
Company  only  sought  to  apply  the  condition  reasonably, 
the  Courts  held  that  they  claimed  to  be  irresponsible  "  for 
negligence,  however  gross,  or  misconduct,  however  fla- 
grant (see  M^Manus  v.  The  Lancashire  and  Yorkshire 
Railtoay  Company,  on  appeal  (Jb)  ;  and  these  decisions 
created  a  panic,  lest  the  Companies  should  inflict  wilful 
injury  and  claim  inmiimity.  The  evil,  therefore,  to  be 
remedied  was  irresponsibility  for  negligence  or  other  cul- 
pable conduct  created  by  a  condition,  and  the  purpose  of 

the  Legislature  was  to  apply  a  remedy  for  that  evil. 
The  exemption  from  liability  had  been  claimed  where 

Mwnals  had  either  been  killed  or  injured.    The  contest 
W  \Exch,  367.  (6)  AK^N.  327. 
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was  whether  the  Companies  ought  to  be  exempt  from 
liability  for  such  damage,  if  caused  by  their  culpable 
conduct ;  and  the  more  minutely  the  section  is  examined 
the  more  clear  does  it  become  that  every  word  of  the 
enactment  has  a  rational  effect,  if  it  is  construed  to  take 
away  that  exemption  and  no  more.  It  creates  a  liability, 
not  for  any  loss  in  respect  of  the  non-performance  of  the 
duty  of  carrier,  which  would  include  delay,  detention, 
and  other  similar  causes  of  complaint,  but  for  the  loss  of 
or  injury  to  a  horse  or  other  thing.  The  actions  which  are 
said  to  have  caused  this  legislation  being  actions  for  in- 
juries to  horses.  Further,  it  creates  a  liability  for  loss  of 
or  injury  to  a  thing,  not  howsoever  caused,  but  occasioned 
by  the  neglect  or  default  of  the  Company,  the  contest  be- 
ing whether  a  Company  could  exempt  themselves  from 
liability  for  misconduct.  Under  this  construction  the 
statute  would  only  come  into  operation  where,  in  an 
action  for  the  loss  of  or  injury  to  a  thing  carried,  the 
defence  should  be  a  condition  exempting  from  liability. 
Then  if  the  plaintiff  shewed  that  the  loss  of  or  injury 
to  the  thing  was  occasioned  by  the  neglect  or  default 
of  the  defendant,  the  condition  would  be  void  unless 
the  proviso  which  follows  the  enacting  clause  applies. 
By  this  it  is  provided  that  nothing  contained  in  the 
statute  should  prevent  Companies  from  making  sach 
conditions  as  a  Court  or  Judge  before  whom  any  ques- 
tion relating  thereto  should  be  tried,  should  adjudge  to 
be  just  and  reasonable. 

The  enactment  is  that  the  Companies  shall  not  exempt 
themselves  from  liability  for  losses,  &c.,  by  any  condition^ 
and  that  any  condition  to  the  contrary  shall  be  null.  Then 
follows  the  proviso  to  this  effect,  viz.,  unless  the  Court  or 
Judge  before  whom  the  trial  is  shall  think  such  condition 
just  and  reasonable.     The  meaning  is  that  it  should  be 
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iqpplied  in  tlie  case  above  supposed  as  an  answer  to  the 
replication  either  by  way  of  rejoinder  or  otherwise; 
alleging  that  the  said  condition  was  just  and  reasonable, 
hi  this  sense  the  statate  was  understood  and  applied  by 
the  parties  and  the  Court  in  Simons  v.  The  Great 
Western  Railway  Company  (a).  So  the  pleadings  are 
firamed^  and,  on  demurrers  to  the  replication  and 
rejoinder,  the  Court  before  whom  the  contract  was  in 
question  adjudged  the  fourteenth  article  to  be  unreason-* 
able^  and  the  fifteenth  to  be  reasonable.  By  this  con- 
straction  this  proviso  has  its  proper  effect  of  limiting  the 
preceding  enactment ;  and  the  discretional  power  of  de- 
claring such  a  condition^  so  used^  to  be  just  and  reasonable 
irithin  this  proviso,  is  vested  in  the  Court  or  Judge  pre- 
siding at  the  trial  in  which  it  is  brought  forward^  probably 
because  the  circumstances  to  which  it  is  sought  to  be 
applied  must  be  either  in  proof  or  capable  of  being  put 
in  proof  to  their  satisfaction  then.  If  the  party  sought 
to  apply  the  condition  unreasonably,  as  for  the  purpose  of 
justifying  wilful  misconduct,  the  Court  or  Judge  who  had 
all  the  circumstances  before  them  would  be  best  quali- 
fied to  adjudge  that  it  was  an  unreasonable  application. 
On  the  other  hand,  if  it  was  sought  to  be  used  for  ex- 
emption from  liability  for  conduct  which,  though  found 
to  be  actionable  negligence,  should  appear  to  them  to  be 
culpa  levissima,  they  might  hold  it  to  be  a  reasonable 
ground  for  exemption,  taking  into  their  account  all  the 
terms  of  the  contract,  as  was  done  in  respect,  of  the 
15th  article,  adjudged  to  be  reasonable  in  Simons  v.  Great 
Western  Railway  Company  (a), 

Ck)ntracts  by  railway  companies  applicable  to  all  cus- 
tomers mnst  be  expressed  in  wide  terms,  capable  of  appli- 
cation to  a  countless  variety  of  occasions.     The  Court  or 
(a)  18  C.  JB.  806. 
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Jndge  who  presides  at  the  trial  in  which  the  condition 
is  sought  to  be  used  sees  then  the  application  that  ia 
contended  for,  and  an  adjudication  upon  an  application 
of  the  condition  to  the  circumstances  of  a  particular  case 
can  only  be  judged  of  when  that  case  is  ripe  for  judg- 
ment. 

In  any  other  sense  than  this,  a  power  to  make  con- 
tracts which  the  party  cannot  by  possibility  ascertain  to 
be  valid  till  an  action  has  been  tried,  and  the  contingency 
of  the  test  of  justice  in  the  mind  of  the  Court  or  Judge 
who  happens  to  preside  has  been  ascertained,  seems  an 
illusory  privilege;  and  if  the  L^islature  intended  that  all 
the  conditions  of  such  general  contracts  as  are  required 
for  the  practical  conduct  of  railways  should  be  construed 
according  to  the  application  which  the  parties  sought  to 
make,  rather  than  according  to  a  perverted  meaning 
which  ingenuity  might  discover,  the  interest  of  truth 
would  be  promoted. 

The  provisoes  that  follow,  except  as  above  excepted, 
have  also  the  legitimate  effect  of  qualifying  the  enact- 
ment By  the  second  proviso  the  liability  for  negligence 
thus  created  by  compulsion  is  limited  to  a  maximum  of 
value,  unless  the  customer  pays  a  premium  for  insuring 
a  higher  value.  By  the  third  the  burden  of  proving  the 
value  is  thrown  on  the  customer;  and  by  the  fifth  the 
rights  and  liabilities  created  by  the  Carriers'  Act,  11  (?•  4 
&  1  ^.  4  c.  68.,  are  preserved.  The  fourth  proviso, 
that  railway  and  canal  Companies  can  only  bind  a 
customer  by  a  written  contract  signed,  does  not  operate 
as  a  proviso,  nor  cohere  with  that  which  precedes  nor 
with  that  which  follows.  It  stands  therefore  as  a  sepa- 
rate enactment. 

The  section  thus  construed  fulfils  the  supposed  purpose 
for  which  it  was  introduced ;  it  combines  with  the  law 
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i^atingihe  rights  and  liabilities  of  railways  and  canal 
Companies;  it  may  be  defective  perhaps  in  omitting  any  ' 
attempt  to  define  the  culpable  condnct  which  is  included 
in  the  terms  "  neglect  or  default/'  but  it  introduces 
no  anomaly  in  the  law  relating  to  railways^  before  the 
decision  in  M'Manus  v.  The  Lancashire  and  Yorkshire 
Railway  Company^  on  appeal  (a),  introduced  what  I  pray 
lea?e  to  call  semi-paralysed  contracts^  valid  for  the  one 
party,  but  contingently  void  for  the  railway  Company. 
That  case  affirmed  that  special  contracts  were  within  the 
enacting  clause :  so  far  the  decision  binds^  but  the  ques- 
tion now  nosed  is,  not  whether  special  contracts  are 
within  the  section^  but  whether  it  relates  to  any  special 
contracts  except  those  exempting  from  liability  for  mis- 
conduct. That  point  is  new^  and  upon  that  point  I  have 
submitted  the  reasons  why  the  construction  above  men- 
tioned should  be  sanctioned. 

I  now  proceed  to  shew  that  the  construction  contended 
for  by  the  plaintiff  ought  not  to  be  sanctioned. 

The  plaintiff  contends  that  the  7th  section  imposed  an 
incapacity  on  all  railway  Companies  in  respect  of  all  their 
contracts  relating  to  traffic; — ^namely,  they  are  to  have 
power  to  contract  and  thereby  create  obligations  binding 
on  themselves,  but  they  cannot  by  any  contract  create 
an  obligation  certainly  binding  on  the  opposite  party. 
In  other  words,  any  contractor  with  a  railway  Company 
concerning  traffic  may  break  his  promise  with  impimity 
if  the  Court  or  Judge  who  tries  thinks  it  reasonable  to 
aUowit 

The  Lord  Chief  Justice,  at  the  end  of  his  judgment  in 
the  Court  below,  thus  explains  his  view  of  the  law  (b). 
"  The  LegiBlature,  looking  to  the  new  mode  of  convey- 
ance'' (by  railway)  '^  introduced  into  the  country,  and 
(a)  4H.fN.  327.  (ft)  Ante,  p.  143. 
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to  the  monopoly  which  is  in  the  hands  of  these  great 
Companies^  to  whom  great  powers  are  given,  and  con- 
sidering that  the  public  bringing  things  to  be  carried 
must  sign  the  tickets  presented  them,  thought  that 
these  Companies  should  not  have  the  advantage  which 
this  extraordinary  state  of  circumstances  placed  in  their 
hands,  and  that  they  should  not  have  the  same  power 
which  other  persons  who  contract  to  carry  have  of 
making  their  own  bargains  and  stipulations ;  but  should 
be  subjected  to  this  restraint,  that  if  they  impose  terms 
upon  their  customers  those  terms  must  be  such  as  a 
Court  or  Judge  shall  think  just  and  reasonable."     To 
the  same    effect  is  the   judgment  of   this  Court  in 
M'Manus  v.   The  Lancashire  and   Yorkshire  Railway 
Company  (a).     "  The  Company  may  make  special  con- 
tracts with  their  customers,  provided  they  are  just  and 
reasonable,   and  signed;    and  whereas  the  monopoly 
created  by  railways  compels  the  public  to  employ  them 
in  the  conveyance  of  their  goods,  the  Legislature  have 
thought  fit  to  impose  the  further  security  that  the  Courts 
shall  see  that  the  condition  or  special  contract  is  just  and 
reasonable.^'     To  the  same  effect  is  Simons  v.  The  Great 
Western  Railtoay  Company  (6)  and  Peek  v.  2%«  North 
Staffordshire  Railway  Company  (c).     I  have  before  ob- 
served that  the  point  for  decision  in  AVMantu  v.  The 
Lancashire  and  Yorkshire  Railway  Company  (a)  was  not 
the  point  now  before  the  Court.     Then  does  the  section 
enact  that  all  the  contracts  of  railway  Companies  rela- 
ting to  traflSc  may  be  declared  void  if  the  Court  or  Judge 
at  the  close  of  litigation  thinks  them  unreasonable?     I 
am  of  opinion  that  it  does  not.    I  cannot  find  any  words 
in  the  section  approximating  in  the  slightest  degree  to 

(a)  4H,^N.  327.  348,  349.  (h)  18  C.  B,  805.  829. 

(c)  E.  B.  i'  K  968.  977.  985. 
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express  snch  an  intention.  If  there  are  such  words  it 
is  for  the  plaintiff  to  shew  them ;  and  if  there  are  none 
the  enactment  is  not  made.  But  after  the  judgments 
that  have  been  given,  I  am  bound  to  assume  that  there 
are  words  capable  of  being  construed  in  the  sense  con- 
tended for  by  the  plaintiff.  Then  if  there  are,  and  the 
choice  is  to  be  made  between  two  constructions  of  the 
same  words,  the  reasons  in  support  of  each  become 
material.  With  r^ard  to  the  defendants'  construction, 
I  have  before  shewn  that  it  gives  effect  to  every  word, 
and  accords  with  the  purpose  of  the  Legislature  in  making 
the  enactment,  and  comes  conveniently  into  practical 
operation  with  the  general  body  of  our  law ;  and  I  pro- 
ceed to  the  reasons,  as  I  understand  them,  on  which  the 
plaintiff  relies  to  support  his  construction. 

First.  It  is  said  that  all  power  of  making  contracts 
absolntely  binding  should  be  taken  away,  because  rail- 
way Companies  are  supposed  to  have  great  capital,  and 
to  afford  the  only  means  ^f  transit  which  the  public  in 
general  choose  to  adopt ;  in  the  language  of  the  judg- 
ment above  cited  '^  are  great  Companies,  having  a  mono- 
poly of  transit.^'  As  to  this  argument,  I  before  attempted 
to  answer  it  (see  M^Manus  v.  The  Lancashire  and  York^ 
ihire  Railway  Company,  on  appeal,  4i  H>  %  N.  346).  I 
repeat  the  attempt  here,  and  I  say,  1st.  That  the  Legis- 
lature has  not  referred  to  monopoly,  nor  used  a  word 
indicating  that  railway  Companies  ought  to  be  deprived 
of  any  of  their  rights  because  they  have  large  capital, 
and  are  practically  the  sole  carriers  on  their  lines.  Such 
aa  enactment,  in  plain  terms,  would  be  revolting  in 
sense  and  feeling ;  it  is  not  the  less  revolting  if  expressed 
eircuitously.  2nd.  I  submit  that  the  railway  Companies 
have  no  monopoly,  they  are  subject  to  external  competi- 
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tion  among  each  other,  and  the  evils  arising  from  that 
competition^  in  hindering  the  traffic  of  competing  lines, 
led  in  great  measure  to  the  first  five  sections  of  this 
statute ;  they  are  also  subject  to  internal  competition  by 
rival  carriers  making  them  carry  and  taking  from  them 
a  part  of  the  profit  arising  from  such  carriage.  3rd. 
Even  if  railways  are  so  convenient  to  travellers  in  haste 
that  they  require  to  be  controlled,  the  same  reason  does 
not  apply  to  canal  navigation  where  there  is  neither 
monopoly  nor  speed,  and  yet  the  seventh  section  applies 
to  canal  Companies  as  much  as  to  railways.  It  may  be 
reasonable  to  prevent  exemption  from  liability  for  wilful 
wrong  in  canal  Companies,  but  it  is  not  reasonable  to 
cripple  their  power  of  contracting  on  account  of  the  sup- 
posed prosperity  of  their  rivals,  the  railways. 

Furthermore,  if  the  results  of  the  two  constructions 
are  compared,  the  comparison  supports  the  defendants' 
case.  Ist.  The  result  of  the  enactment,  as  construed 
by  the  plaintiff,  would  produce  a  remarkable  anomaly — 
the  whole  of  the  community  would  be  struck  with  in- 
capacity, as  between  it  and  the  railway  and  canal  Com- 
panies, analogous  to  the  incapacity  of  infants  as  between 
them  and  the  rest  of  the  community.  For,  as  no  infant 
can  bind  himself,  except  so  far  as  the  contract  is  for  his 
benefit,  so  no  person  can  bind  himself  to  a  railway  or  canal 
Company,  except  so  far  as  a  Court  or  Judge  shall  find  the 
contract  just.  This  anomaly  is  not  so  prominent  where 
the  contract  relates  to  6<2i  in  the  pound  for  a  dog ;  but 
take  such  a  contract  as  that  of  the  Ruabon  Company, 
affecting  the  price  of  fuel  for  millions,  set  out  in  Re  NichoU 
son  V.  The  Great  Western  Railway  Company  (a),  whereby 
the  Railway  Company  contracts  to  carry  to  London  and 
(fl)  5  C.  B,  N,  8. 36e. 
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store  200,000  tons  of  coal  annually  for  ten  yean,  and 
the  Coal  Company  contracts  to  pay  during  those  years 
at  least  40,000/.  per  annum  for  the  carriage.  If  the 
Railway  Company  carries  the  coals,  and  sues  for  the 
40,000/.,  did  tb  e  Legislature  intend  that  the  Coal  Company 
should  be  able  to  raise  the  question  whether  40,000/.  was 
an  unreasonable  price;  and  if  the  Court  or  Judge  who  hap- 
pens to  try  the  cause  thinks  so,  defeat  the  claims  of  the 
carrier?  I  submit  not.  And  if  the  Coal  Company  sued 
the  Canal  Company  for  not  carrying,  could  the  Railway 
Company  prove  that  the  Coal  Company  intended  to 
dispute  the  reasonableness  of  the  price>  and  so  break 
their  contract  when  payment  was  to  be  made?  I  submit 
not 

Secondly.  As  to  the  practicability  oftesting  contracts  by 
reaaonand  justice.  According  to  the  defendants^  construc- 
tion, the  Court  or  Judge  can  be  called  on  to  say  whether  a 
condition  is  just  only  in  a  certain  stage  of  one  class  of 
actions  where  the  case  turns  on  one  class  of  conditions. 
According  to  the  plaintiff's  construction,  they  may  be 
called  on,  in  respect  of  aU  manner  of  contracts  for 
traffic,  to  say  whether  a  condition  is  just.  In  M^Manus 
V.  The  Lancashire  and  Yorkshire  Railway  Company^  on 
appeal  (a),I  suggested  that  the  test  of  the  just  and  reason- 
able yariea  with  the  person  who  has  to  apply  it ;  some 
trost  to  the  conunon  law  liability  of  carriers,  some  to 
an  intuitive  perception,  some  to  the  obligation  of  a 
promise  and  some  to  their  knowledge  of  the  manage- 
ment of  railways.  It  was  there  suggested  that  the  latter 
knowledge  was  beyond  the  judicial  ken;  and  the  judg- 
ment in  the  Court  below  supports  that  suggestion.  For 
the  Judges  there  have  applied  their  faculties  and  learning 
(a)4J2:#iV:327.346. 
M   2 
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to  see  whether,  if  8*.  is  the  fare  of  a  dog  worth  5/.,  it 
would  be  just  either  to  charge  8*.  6rf.  for  a  dog  worth 
6/.,  or  to  charge  by  the  lump  for  the  journey  instead  of 
by  the  mile,  and  they  incline  to  find  injustice  in  both 
respects;  and  they  so  decide  chiefly  on  the  ground  that 
the  burden  of  proof  was  on  the  Company.  I  am  not  now 
on  the  point  whether  the  condition  was  unjust  on  these 
grounds,  but  on  the  incompetency  of  any  Court.or  Judge 
to  say  whether  such  a  charge  was  unjust,  and  the  impro- 
bability that  the  Legislature  should  intend  to  impose  such  a 
task.  The  decision  indicates  that  Lord  Campbell,  who  tried 
this  cause,  and  who  had  the  jurisdiction  to  say  whether  the 
condition  was  just,  ought  to  have  inquired  into  the  risk 
of  injury  to  a  dog  forced  by  a  stranger,  in  spite  of  alarm, 
into  the  dog  box  of  a  train,  and  held  again  by  a  stranger 
at  the  end  of  the  journey  till  the  owner  takes  it ;  and 
into  the  frequency  of  claims  for  compensation,  in  respect 
of  dogs,  and  so  forth ;  and  with  respect  to  charging  a 
lump  sum,  to  have  tried  whether  a  charge  by  the  mile 
would  be  practicable, — that  is,  if  the  charge  for  the  dog's 
journey  was  one-ninth  of  Id.  per  pound  per  mile,  and 
that  is  excessive,  and  one-eighteenth  would  be  fair,  would 
it  be  practicable  for  a  derk  to  say,  with  the  readiness 
required  for  railway  tickets,  what  is  the  fare  for  a  dog 
worth  21/.  going  seventy-five  miles  at  one-eighteenth  of  a 
Id.  per  pound  per  mile  ?  1  think  that  a  Court  or  Judge  is 
incompetent  to  say  what  justice  requires  in  respect  of 
such  questions ;  and  that  the  Legislature  never  intended 
to  put  the  degradation  on  them  of  making  them  resort 
to  a  helpless  guess  at  the  dictates  of  justice  in  respect 
of  a  question  which  is  within  the  province  of  fact,  not 
of  law. 
Thirdly.  The  inconvenience  of  fixing  the  contingency 
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of  validity  or  invalidity  of  all  contracts  relating  to  carriage 
on  the  contingency  of  the  Court  or  Judge's  opinion  at  the 
close  of  litigation  I  have  before  adverted  to^  and  I  submit 
it  is  a  further  reason  against  the  construction  contended 
for  by  the  plaintiff. 

Fourthly.  Hitherto  I  have  submitted  that  it  is  not  pro- 
bable that  the  Legislature  intended  to  inflict  on  railway 
Companies  the  evil  which  the  construction  contended 
for  has  brought  upon  them.  I  fmiher  submit  that  it  did 
not  intend  to  inflict  the  evil  resulting  therefrom  on  the 
community^  by  reason  that  the  construction  leads  every 
contractor  with  a  railway  Company  to  think  that  the 
law  allows  him  to  break  his  promise  with  a  railway  with 
impunity,  although  he  may  have  received  the  considera- 
tion for  it,  if  a  Court  or  Judge  should  approve. 

Throughout  the  litigation  on  this  liability  of  railway 
Companies,  the  Companies,  according  to  my  observation, 
have  acted  fidrly,  the  customers  quite  the  reverse.  In 
Peek  V.  The  North  Staffordshire  Railway  Company  (a) 
the  plaintiff  used  the  railway  to  carry  his  marbles  at  a 
lower  rate,  and  promised  to  take  the  risk  on  himself. 
In  M'Manus  v.  The  Lancashire  and  Yorkshire  Railway 
Company  (&)  the  plaintiff  used  the  railway  for  his  horses, 
and  paid  2d.  instead  of  4d.  per  mile,  on  his  promise  to  take 
the  risk  on  himself.  In  this  case  the  plaintiff  paid  3«. 
instead  of  \\s.  for  his  dog,  and  promised  to  take  the  risk 
on  himsel£  Yet  in  all  these  actions  the  plaintiffs,  who  had 
passed  their  promise  to  the  railway  Company,  broke  it 
without  scruple,  and  avowed  that  they  had  wrongfully 
deprived  the  Company  of  the  premium  due  to  them, 
and  still  succeeded  in  laying  a  risk  on  the  Companies 

(a)  KB.j-E.  958. 

(h)2H.fN.e^;  5.  Con  appeal,  4  a;  #iV;  327. 
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which  they  had  promised  to  bear  themselves.  I  think  that 
the  Legislature  never  intended  to  teach  a  large  class  of 
contractors  to  consider  whether  a  Court  or  Judge  would 
sanction  a  breach  of  their  contract, — it  being  of  intense 
importance^  legal  as  well  as  general,  to  enforce  the 
notion  that  contracts  bind. 

For  these  reasons  I  am  of  opinion  that  the  first  point 
is  established,  and  that  the  statute  does  not  apply  to 
this  case,  there  being  no  misconduct;  and  therefore  the 
contract  maintains  the  defence. 

On  the  second  point.  If  the  statute  is  decided  to 
apply  to  the  action,  the  question  remains.  Was  the  con- 
dition just  and  reasonable?  I  am  of  opinion  that  it 
was.  The  section  gives  the  Company  a  right  to  a 
a  premium,  if  the  customer  requires  that  it  should  take 
a  risk  beyond  the  value  of  5/.  The  condition  is  that  a 
customer  intending  to  impose  the  higher  risk  on  the 
Company,  and  withholding  the  premium  which,  in 
honesty  as  well  as  law,  is  due,  is  to  bear  the  risk.  The 
customer,  by  making  no  declaration,  wrongfully  deprives 
the  Company  of  that  which  is  the  consideration  for 
their  liability,  and  also  prevents  them  firom  taking  what 
might  be  greater  precaution.  Under  those  circumstances 
is  not  the  contract  reasonable  which  exonerates  the 
Company  from  responsibility  for  any  negligence,  short  of 
wilful  misconduct,  towards  a  customer  who  has  been  guilty 
of  grave  misconduct  towards  them  ?  I  think  that  exemp- 
tion from  liability  in  any  case  or  for  any  damage,  however 
caused,  was  never  intended  to  exempt  from  wil^  wrong, 
and  could  not  so  exempt;  and  I  further  think  that  the 
defendant  had  a  right  to  stipulate  for  exemption  from 
all  responsibility  except  wilful  wrong,  and  that  such  is 
the  effect  of  the  condition. 
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£?en  if  the  condition  is  not  just  for  exemption  from 
respoDHibility  for  any  negligence^  it  is  severable^  and 
valid  pro  tanto  to  exempt  when  there  is  no  negligence. 

If  it  is  contended  that  the  condition  is  void,  because 
6(f.  in  the  pound  is  presumed  to  be  exorbitant,  and  a 
charge  in  the  lump  for  the  journey  unfair,  tmless 
eyidence  to  the  contrary  is  adduced,  I  answer  that  a 
contract  is  to  be  presumed  to  be  just  and  reasonable 
till  the  party  imputing  wrong  gives  some  proof  that  his 
impntation  is  well  founded;  that  the  contract  throws 
the  burthen  of  proof  on  him  who  impeaches  it,  and 
that  the  speed  in  which  some  customers  make  their 
contracts  is  no  reason  for  presuming  that  all  are  treated 
unfairly. 

Furthermore,  with  respect  to  the  plaintiffs  claim  to 
hold  the  contract  void,  because  the  per  centage  for  the 
excess  above  5/.  was  exorbitant,  not  only  was  it  never 
intended  to  refer  such  a  question  to  the  Judges  for  the 
reasons  before  adduced,  but  also  from  the  words  of  the 
statute  itself,  making  it  lawful  for  the  Company  to  take 
a  reasonable  per  centage  for  the  excess.  By  that  enact- 
ment, the  question,  whether  the  per  centage  is  reason- 
able, is,  in  my  opinion,  referred  to  a  jury ;  and,  if  the 
Com{Kuiy  demand  an  unreasonable  per  centage,  the 
customer  may  bring  the  question  before  a  jury  according 
to  ordinary  custom,  either  by  paying  under  protest  or 
otherwise,  and  as  the  question  is  so  referred  to  a  jury  it 
probably  was  not  intended  to  be  referred  to  the  Judges 
under  the  preceding  proviso. 

For  these  reasons  I  am  of  opinion  that  the  condition 
must  be  taken  to  have  been  just  and  reasonable,  and 
that  on  both  grounds  the  defendants  below  are  entitled 
to  judgment. 
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My  brother  Keating  concnn  with  me  that  the  judg- 
ment ought  to  be  reversed  on  both  grounds. 

My  brothers  WUUams  and  Channell  think  that  the 
judgment  ought  to  be  reversed  on  the  second  point,  vis. 
that  the  condition  in  question  was  just  and  reasonable, 
and  give  no  opinion  on  the  first  point. 


WiLDB  B.  I  regret  that  I  cannot  agree  with  the 
majority  of  the  Court,  for  I  think  the  dedsion  of  the 
Court  below  was  right. 

This  is  by  no  means  a  new  subject ;  it  has  been  dis- 
cussed in  a  variety  of  cases,  some  of  which  have  found 
their  way  by  appeal  into  this  Court  The  statute  regu- 
lating railway  traffic  was  intended  as  a  salutary  restraint 
upon  the  power  which  the  monopoly  as  carriers  has 
virtually  placed  in  the  hands  of  the  railway  Companies, 
and  its  construction  is  of  daily  increasing  importance. 
The  number  of  transactions  daily  occurring  under  and 
regulated  by  this  statute  is  enormous.  It  would,  there- 
fore, be  a  great  misfortune  and  a  great  scandal  on  the 
administration  of  the  law  if  the  previous  decisions  of 
this  Court  were  departed  frouL  And  a  worse  evil  would 
be,  that  the  practical  effect  of  such  decisions  should  be 
neutralized  by  nice  distinctions  or  refined  objections. 

I,  therefore,  forbear  to  argue  on  the  meaning  of  the 
statute,  or  to  defend  its  provisions.  The  latter  office 
devolves  upon  the  Legislature  itself:  and  the  former  has 
been  judicially  performed  once  for  all  by  this  Court  in 
the  case  of  M'Manus  v.  T/te  Lancashire  and  Yorkshire 
Baihoay  Company  (a).  We  are,  in  my  opinion,  bound 
by  that  case  until  reversed  by  the  Supreme  Court  of 
Appeal,  and  I  act  upon  it  the  more  readily  as  I  entirely 
(«)  4  «:  #  N.  327. 
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concur  with  it.  I  make  these  remarks  because  I  am  of 
opinion  that  that  case  decides  all  the  chief  points  raised 
m  ailment  on  the  present  occasion.  The  Court  there 
expressed  themselves  as  follows^  p.  849 :  ''  Before  the 
statate,  every  case  in  which  a  special  limited  liability  was 
sabstitnted  for  the  general  common  law  obligation  of  the 
carrier^  whether  by  notice  acquiesced  in^  or  document 
signed  hj  the  customer^  was  one  of  special  contract,  and 
the  statute  is  to  be  construed  with  reference  to  that 
state  of  the  law/'  And  they  there  declared,  p.  348, 
"That  the  true  construction  of  the  Act  and  the  result  of 
its  provisions  is  this:  viz.,  that  the  Company  may  make 
special  contracts  with  their  customers,  provided  they  are 
jnst  and  reasonable,  and  signed;  and  whereas  the  mono- 
poly created  by  railways  compels  the  public  to  employ 
them  in  the  conveyance  of  their  goods,  the  Legislature 
have  thought  fit  to  impose  the  further  security  that  the 
Courts  shall  see  that  the  condition  or  special  contract  is 
jnst  and  reasonable/'  I  now  apply  this  decision  to  the 
present  case. 

Under  the  general  common  law  liability  of  a  carrier, 
the  defendants  would  no  doubt  be  responsible  for  the 
safe  delivery  of  the  dog  in  question.  If  that  liability  is 
restricted  or  altered,  it  must  be  by  special  contract  or 
condition.  Such  special  contract  or  condition  will  be 
valid  if  just  and  reasonable ;  but  if  not,  it  will  be  void, 
and  the  liability  unrestricted. 

The  only  true  question,  therefore,  in  this  case  (if  the 
decision  in  M'Manm  v.  The  Lancashire  and  Yorkshire 
RaUtoay  Company  (a)  is  freely  and  fully  adhered  to), 
is  whether  the  contract  was  a  just  and  reasonable 
one.    I  agree  with  the  learned  counsel  for  the  railway 

(n)  4  H.  #  N,  327. 
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Company^  that  tHe  tnie  construction  of  this  contract  is, 
that  if  the  dog  should  turn  out  to  be  worth  more  than 
5/.^  the  plaintiff  can  recover  nothing.  It  has  been  sug- 
gested that  the  condition  only  means  that  the  plaintiff 
cannot  recover  more  than  5/.  But  the  force  of  the 
language  used  is  irresistible,  and  the  construction  put 
by  the  Company  themselves  on  the  condition  is  clearly 
correct. 

The  question  then  arises,  is  this  condition  just  and  rea- 
sonable? This  is  for  the  Court  or  a  Judge  to  decide. 
Sometimes  such  a  question  may  depend  upon  facts  not 
within  the  knowledge  of  the  Court  or  a  Judge.  Some  con- 
ditions may  be  manifestly  reasonable  or  unreasonable  in 
themselves;  whereas  others  may  be  so,  or  not,  only  in  rela- 
tion to  extrinsic  facts,  such  as  the  nature  and  necessary 
regulation  of  traffic,  the  cost  of  carriage,  and  the  remunera- 
tive rates  of  insurance.  In  these  latter  cases,  the  L^sla- 
ture,  in  my  opinion,  intended  that  the  Court  or  a  Judge 
should  receive  evidence  of  such  facts  as  the  basis  of  their 
decision.  If  the  condition  appeared  reasonable  on  the  face 
of  it,  it  would  be  for  the  party  impeaching  it  to  adduce 
evidence  of  the  facts  which  shewed  it  to  be  imreasonable. 
If  the  condition  appeared  unreasonable,  it  would  be  for 
the  Company  to  adduce  evidence  in  its  vindication.  I  see 
no  difficulty  in  applying  and  working  out  the  provisions 
of  this  very  beneficial  Act  in  this  manner.  But  whether 
it  is  difficult  or  not  the  plain  words  of  the  statute  cast 
this  duty  on  the  Court  or  a  Judge ;  and  although  cases 
might  be  put  in  which  such  difficulty  exists^  that  does 
not  entitle  us  to  repeal  the  Act. 

Now  I  am  of  opinion  that  the  condition  in  question 
is  unjust  and  unreasonable.  The  result  of  it  is  simply 
this :  *'  If  we  the  Company  carry  the  dog,  and  it  turns 
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ont  eventually  that  the  dog  is  worth  more  than  5/.,  you 
must  either  hear  the  consequences  of  accident  or  any 
neglect^  however  groes^  on  our  part,  or  you  must  pay 
2^  per  cent  on  the  declared  value  of  the  dog,  above  5/., 
in  addition  to  the  ordinary  rate  of  carriage.''  This  con- 
dition therefore  depriyes  the  passenger  of  all  remedy  for 
negligence  of  the  Company  if  he  bona  fide  acts  on  the 
belief  that  his  dog  is  worth  less  than  51,,  and  in  conse- 
qnence  makes  no  declaration,  should  he  afterwards  turn 
ont  to  be  mistaken,  and  the  dog  be  worth  more  than  5/. 

And,  further,  if  he  does  make  a  declaration  of  value, 
it  imposes  on  him  a  payment  by  way  of  insurance  so 
large,  as  in  the  present  case,  to  amount  to  more  than 
three  times  as  much  as  the  original  rate  of  carriage.  If 
the  dog  had  been  worth  5/.,  Ss.  would  have  represented 
the  Companjr's  expenses  and  risks,  for  that  is  their  charge 
for  such  a  dog.  If  the  dog  is  worth  21/.,  as  in  the  pre- 
sent case,  the  charge  for  carriage  and  insurance  under 
the  condition  would  amount  in  the  whole  to  eleyen 
shillings.  Neither  of  these  conditions  appears  to  me 
to  be  just.  The  effect  of  the  first  is  to  cast  upon  the 
passenger,  however  innocent,  the  consequences  of  the 
Company's  neglect,  however  gross :  and  this  by  means 
of  the  monopoly  of  the  railway  Companies.  And  as  it 
is  expressly  within  the  evil  which  the  statute  intended 
to  remedy,  the  condition  is  one  which  the  Court  ought 
not  to  enforce. 

Now  it  might  be  reasonable  to  compel  the  owner  to 
put  a  value  on  his  dog,  to  make  him  pay  a  per  centage 
on  thai  value  as  insurance,  and  to  stipulate  that  in  case 
of  loss  or  injury  he  should  recover  no  more  than  the 
value  he  had  himself  fixed.  But  to  visit  him  with  the 
total  loss  of  his  property,  when  he  had  practised  no 
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deception  and  been  guilty  of  no  faulty  seems  to  me  to 
be  clearly  unjust  and  unreasonable. 

It  was  argued  tbat  this  condition  was  justified  by  an 
analogy  to  the  Carriers'  Act,  11  G.  4  &  I  W^.  4.  c.  68. 
But  the  subject-matter  to  which  the  Legislature  there 
applied  a  condition  somewhat  similar  was  in  its  nature 
totally  diflferent.  That  Act  applied  only  to  certain  articles 
of  a  very  valuable  nature  enclosed  in  parcels  and  not  visible 
to  the  carrier,  who  was  thus  ignorant  of  their  "  nature  or 
value/'  And  if  the  Legislature  had  considered  that  such 
a  provision  was  reasonable  for  the  protection  of  carriers 
in  other  cases,  the  provision  would  have  been  general, 
and  not  confined  to  such  articles  so  concealed  from  view. 
The  preamble  to  that  Act  shews  its  special  objects.K 
"  Whereas  by  reason  of  the  frequent  practice  of  bankers 
and  others  of  sending  by  the  public  mails,  stage  coaches, 
waggons,  vans,  and  other  public  conveyances  by  land 
for  hire,  parcels  and  packages  containing  money,  bills, 
notes,  jewellery,  and  other  articles  of  great  value  in 
small  compass,  much  valuable  property  is  rendered  liable 
to  depredation,  and  the  responsibility  of  mail  contractors, 
stage  coach  proprietors,  and  common  carriers  for  hire  is 
greatly  increased :  And  whereas  through  the  frequent 
omission  by  persons  sending  such  parcels  and  packages 
to  notify  the  value  and  nature  of  the  contents  thereof, 
so  as  to  enable  such  mail  contractors,  stage  coach  pro- 
prietors, and  other  common  carriers,  by  due  diligence,  to 
protect  themselves  against  losses  arising  from  their  legal 
responsibility  ....  they  have  become  exposed  to  great 
and  unavoidable  risks,  and  have  thereby  sustained  heavy 
losses.''  The  evil  here  stated  to  be  met  was  exceptional, 
and  the  provisions  made  were  correspondent  to  it. 
Articles  of  high  value  in  small  parcels  were  the  subject 
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of  anusual  and  unforeseen  risk  to  the  carrier^  and  his 
obligations  were  relaxed  in  a  corresponding  degree.  The 
operative  clanae  speaks  of  goods  *'  contained  in  any  parcel 
or  package/'  and  the  provision  is  obviously  founded 
upon  the  necessary  ignorance  of  the  carrier  as  to  the 
nature  of  the  goods  he  is  carrying.  Hence  the  requisi- 
tion npon  the  sender  or  passenger  to  communicate  the 
"nature'' (a)  and  "  contents'' (i)  of  such  parcel^ an  evil 
and  remedy  obviously  not  existing  or  required  in  reference 
to  a  dog.  But  the  statute  left  all  other  goods  as  they 
were  before  in  respect  of  this  special  species  of  exemption, 
and  if  a  dog  had  been  carried  by  an  ordinary  carrier  after 
that  Act,  no  such  exemption  could  have  been  claimed  in 
the  carrier's  favour.  The  statute,  for  this  and  other 
reasons  which  might  be  adduced,  is  no  precedent  to 
establish  the  justice  of  the  condition  in  question,  and  it 
must  stand  or  fall  by  its  own  merits. 

Then,  as  to  the  increase  of  charge.  The  amount  of  it, 
as  I  have  already  pointed  out,  makes  it  apparently  un- 
reasonable on  the  face  of  it  If  any  facts  exist  upon 
which  it  could  be  shewn  to  be  in  fact  just  or  reasonable, 
it  was  for  the  Company  to  adduce  them.  They  have  not 
done  so,  and  the  Court  is  left  to  adjudicate  on  the  con- 
dition as  it  stands.  My  judgment  is  against  it,  and  I 
think  the  judgment  of  the  Court  below  should  be 
affirmed 

Judgment  reversed. 
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DuTTOK  and  another  against  Powles. 


Dedaration  stated  that,  by  cliarter  party  between  the  plaintiffii  (owners 
of  the  ship  P.)  and  the  defendant  (a  merchant  at  Liverpool)^  it  wajs 
agreed  that  the  ship  should  receive  on  board  from  the  defendant  a  cargo, 
and  should  proceed  to  C,  &c,  and  there  deliver  it  agreeably  to  bills  of 
lading ;  that  the  defendant  should  deliver  the  cargo  alongside,  and  receive 
it  at  the  port  of  discharge ;  that  he  should  pav  a  lump  sum  for  'the  hire 
of  the  vessel,  &c  ;  and  that  the  master  should  sign  bills  of  lading,  It 
then  alleged  that  the  defendant  put  up  the  ship  as  a  general  ship ;  that 
goods  were  shipped  by  him,  and  eight  bills  of  lading  were  made  out  by 
the  shippers  and  signed  by  the  captain ;  that  it  was  usual  at  Liverpool 
for  the  shippers  of  soods  by  vessels  to  make  out  for  the  captain  a  correct 
copy  of  each  bill  of  hding ;  that  the  shippers  made  out  copies  of  the  eight 
bifis  of  lading  and  delivered  them  to  the  defendant  for  the  captain ;  that 
the  drfendant  kept  the  captain's  copies,  and  the  plainti£&  had  no  copies, 
nor  was  it  in  their  power  to  obtain  copies  except  from  the  defendant ;  that 
it  was  necessanr,  as  the  defendant  well  knew,  for  the  purposes  of  the  voyage, 
and  to  secure  the  goods  from  being  confiscated  abroad,  and  to  enable  me 
plaintifi&  to  deliver  them  to  the  consignees,  that  a  consular  manifest  should 
oe  made  out  in  which  an  accurate  account  and  description  of  the  gooda 
included  in  the  eight  bills  of  lading  should  be  given ;  and  that  it  was  neces- 
saiT,  as  the  defendant  well  knew,  for  the  purpose  of  making  out  a  complete 
and  accurate  consular  manifest,  that  the  person  employed  to  make  it  out 
should  have  all  the  bills  of  lading  or  copies  thereof:  that  it  was  the 
duty  of  the  defendant  as  charterer,  and  under  the  charter  party,  upon 
request  of  the  owners  of  the  vessel,  to  hand  over  the  captain's  copies  of 
the  bills  of  lading  for  the  purpose  of  enabling  a  complete  and  accurate 
consular  manifest  to  be  made  out ;  and  that  the  defendant  was  required  by 
the  plaintiflfs  to  hand  over  the  copies  to  iC,  their  agent  at  Liverpool : 
but  the  defendant  negligently,  improperly  and  carelessly  only  handed 
over  to  K,  copies  of  six  out  of  the  eight  bills  of  lading  as  and  for  the 
whole  of  the  bills  of  lading  relating  to  the  goods ;  whereby  and  by 
reason  of  such  negligence,  improper  conduct  and  carelessness,  an  incom- 
plete and  inaccurate  consular  manifest  was  made  out.  Special  dajnage 
was  aveired.  Held  by  the  Court  of  Queen's  Bench,  and  affirmed  by  the 
Exchequer  Chamber,  that  the  declaration  was  bad  for  not  shewing  that 
either  by  express  contraet  or  mercantile  usage,  or  from  circumstancee, 
there  was  a  duty  on  the  defendant  to  hand  over  the  copies  of  the  bills 
of  lading  to  the  plaintifb. 


'T^HE  declaration  stated  that  the  plaintiffs  were  owners 

of  a  certain  vessel^  called  The  Panuco,  and  the  defend- 

ant  was  a  merchant  at  Liverpool,  trading  under  the  name, 

style  and  firm  of  '*  A.  W.  Powks  ^  Son*' :  and  by  a  certain 
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diarter  party,  made^to  wit^onthe27th«7antMii3/,A.D.1859,      [1861.] 
by  and  between  the  plaintifb  and  the  defendant,  it  was,       Duttoh 
amongst  other  things^  agreed  that  the  said  vessel  should      Powuu. 
be  immediately  made  ready,  and  receive  and  take  on 
board  from  the  defendant  a  full  and  complete  cargo  of  law- 
ful merchandize  and  specie,  including  gunpowder  if  any 
in  the  river,  and  thereupon,  on  heing  dispatched,  should 
proceed  to  Puerto  Cabello  ^  Curaqoa,  and  there,  or  as 
near  thereto  as  she  could  safely  get,  deliver  the  said 
cargo  in  the  usual  and  customary  manner  agreeably  to 
biOs  of  lading,  and  so  end  the  voyage.   And  it  was  there- 
by further  agreed  that  the  defendant  should  deliver 
alongside  the  caigo  to  be  laden  on  board  the  said  vessel, 
and  should  receive,  or  cause  the  same  to  be  received,  at 
her  port  of  discharge  in  the  usual  and  customary  manner, 
and  that  he  should  and  would  pay  for  the  use  and  hire 
of  the  said  vessel,  in  respect  of  the  said  voyage,  the  lump 
sum  of  190/.  sterling,  in  full,  and  that  payment  should 
be  made  as  follows,  namely,  &c    And  it  was  thereby 
farther  agreed,  that  the  defendant  should  have  the  option 
of  naming  the  lumpers  and  stevedores  who  were  to  take 
in  and  stow  the  cargo^  and  that  the  ship  should  pay  the 
lumpers  8dl  per  ton,  and  the  defendant  should  pay  the 
steredore  or  stevedores  for  assisting  to  stow  the  cargo ; 
but  that  the  lumpers  and  stevedores  should  be  under  the 
direction  of  the  master,  and  that  the  plaintiffs  should  be 
responsible  for  improper  stowage.    And  it  was  thereby 
further  agreed  that  the  master  should,  at  the  defendant's 
req^oest,  sign  bills  of  lading  in  the  usual  and  customary 
manner,  and  at  any  rate  of  freight  that  might  be  filled 
in  and  made  payable,  in  any  manner  the  defendant  might 
choose,  without  prejudice  to  the  said  charter  party,  and 
that  he  should  attend  at  the  broker's  office  at  least  twice 
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[1861.]      each  day  after  the  loading  should  commence,  for  the 
DuTTOK      purpose  of  signing  such  bills  of  lading;  and  that  the 
PowLu.      ^^^^  vessel  should  be  consigned  to  the  defendant's  agents 
at  her  port  of  discharge  inwards,  the  plaintiffs  being  free 
of  commission ;  and  that  the  caj^o  should  be  taken  fix>m 
alongside  at  the  defendant's  risk  and  expence.  The  decla- 
ration then  proceeded  to  allege,  that  after  the  making  of 
the  said  charter  party,  and  before,  &c.,  the  defendant  put 
up  the  said  vessel  as  a  general  ship;  and  that  a  large 
quantity  of  goods  were  shipped  by  the  defendant  at 
Liverpool,  on  board  the  said  ship  Panuco,  for  the  voyage 
mentioned  in  the  said  charter  party,  and  eight  bills  of 
lading  were  duly  made  out  by  the  shippers  of  the  said 
goods,  and  signed  by  the  captain  in  respect  of  and 
relating  to  the  said  goods ;  that  it  was  and  is  usual  and 
customary  at  Liverpool  for  the  shippers  of  goods  by 
vessels  to  make  out  for  the  captain  a  correct  copy  of  each 
bill  of  lading  in  respect  of  such  goods,  and  that  the 
shippers  of  the  cargo,  by  the  said  vessel  Panuco,  did 
make  out  copies  of  the  said  eight  bills  of  lading  for  the 
captain  of  the  said  vessel,  and  did  deliver  the  said  copies 
to  the  defendant  for  the  captain  ;  that  the  defendant 
kept  and  retained  in  his  own  possession  and  control  the 
entire  set  of  the  captain's  copies  of  the  eight  biUs  of 
lading,  and  that  the  plaintiffs  had  no  copies  of  the  said 
bills  of  lading  within  their  possession  or  control,  nor 
'  was  it  in  their  power  to  obtain  the  said  bills  of  lading, 
or  copies  thereof,  except  from  the  defendant;  that  it 
became  and  was  necessary,  as  the  defendant  then  well 
knew,  for  the  purposes  of  the  voyage  and  to  secure  the 
goods  shipped,  or  any  part  of  them,  from  being  seized 
or  confiscated  abroad  by  the  proper  authorities  in  that 
behalf,  and  to  enable  the  plaintiffs  to  deliver  the  goods 
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to  the  consignees  thereof  abroad^  that  before  the  ship  [1S61.] 
sailed  with  the  goods  from  Liverpool  on  the  voyage,  a  duttoh 
certain  document,  known  in  the  trade  as  and  called  ''A 
Consular  Manifest/^  should  be  made  out  at  Liverpool ,  in 
which  (amongst  other  things)  an  accurate  account  and 
description  of  the  goods  shipped  and  included  in  the 
eight  bills  of  lading  should  be  given ;  that  it  was  neces- 
sary, as  the  defendant  then  well  knew,  for  the  purpose 
of  making  out  a  complete  and  accurate  consular  mani- 
fest that  the  person  employed  to  make  out  the  same 
should,  at  the  time  of  its  being  so  made  out,  have  all 
the  bills  of  lading  for  and  relating  to  the  said  goods,  or 
copies  thereof;  that  it  was  the  duty  of  the  defendant  (a) 
as  such  charterer,  and  under  such  charter  party  as  afore- 
said, and  having  in  his  possession  the  captain's  copies  of 
the  bills  of  lading  in  respect  of  the  goods  shipped  on 
board  the  vessel  chartered  as  aforesaid,  upon  being 
requested  so  to  do  by  or  on  behalf  of  the  owners  of  the 
vessel,  and  as  incident  to  such  charter  party  and  the 
circumstances  as  aforesaid,  to  hand  over  and  give  all 
such  captain's  copies,  or  the  copies  thereof,  for  the  pur- 
pose of  enabling  a  complete  and  accurate  consular  mani- 
fest in  respect  of  the  goods  mentioned  in  the  bill  of 
lading  to  be  made  out ;  that  the  defendant  was  required 
by  and  on  behalf  of  the  plaintiffs  to  hand  over  the 
captain's  copies  of  the  bills  of  lading,  or  copies  thereof 

(a)  Originally  this  inu  alleged  as  a  mercantile  custom  at  the  port  of 
Liverpool;  but  on  the  trial  of  the  issues  of  fact  before  Martin  B.,  at  the 
Summer  Assizes  at  Liverpool,  in  1860,  there  not  being  sufficient  evidence 
of  the  custom,  the  learned  Judge  gave  leave  to  amend  the  declaration  by 
alleging  it  to  be  a  duty.  A  verdict  was  given  for  the  plaintiff,  damages 
670/.  10».  8rf. 

VOL.    II.  N  B.    &   S. 
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[1861.]      each  day  after  the  loading  should  commence,  for  the 
DuTTOH      purpose  of  signing  such  bills  of  lading;  and  that  the 
PowLu.      ^^^^  vessel  should  he  consigned  to  the  defendant's  agents 
at  her  port  of  discharge  inwards,  the  plaintiffs  being  free 
of  commission ;  and  that  the  cargo  should  be  taken  firom 
alongside  at  the  defendant's  risk  and  expence.  The  decla- 
ration then  proceeded  to  allege,  that  after  the  making  of 
the  said  charter  party,  and  before,  &c.,  the  defendant  put 
up  the  said  vessel  as  a  general  ship;  and  that  a  large 
quantity  of  goods  were  shipped  by  the  defendant  at 
Liverpool,  on  board  the  said  ship  Panuco,  for  the  voyage 
mentioned  in  the  said  charter  party,  and  eight  bills  of 
lading  were  duly  made  out  by  the  shippers  of  the  said 
goods,  and  signed  by  the  captain  in  respect  of   and 
relating  to  the  said  goods ;  that  it  was  and  is  usual  and 
customary  at  Liverpool  for  the  shippers  of  goods   by 
vessels  to  make  out  for  the  captain  a  correct  copy  of  each 
bill  of  lading  in  respect  of  such  goods,  and  that  the 
shippers  of  the  cargo,  by  the  said  vessel  Panuco^   did 
make  out  copies  of  the  said  eight  bills  of  lading  for  the 
captain  of  the  said  vessel,  and  did  deliver  the  said  copies 
to  the  defendant  for  the  captain  ;  that  the  defendant 
kept  and  retained  in  his  own  possession  and  control  the 
entire  set  of  the  captain's  copies  of  the  eight  bills  of 
lading,  and  that  the  plaintiffs  had  no  copies  of  the  said 
bills  of  lading  within  their  possession  or  control,  nor 
'  was  it  in  their  power  to  obtain  the  said  bills  of  lading, 
or  copies  thereof,  except  from  the  defendant;  that  it 
became  and  was  necessary,  as  the  defendant  then  well 
knew,  for  the  purposes  of  the  voyage  and  to  secure  the 
goods  shipped,  or  any  part  of  them,  from  being  seized 
or  confiscated  abroad  by  the  proper  authorities  in  that 
behalf,  and  to  enable  the  plainti&  to  deliver  the  goods 
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to  the  consignees  thereof  abroad,  that  before  the  ship  [1861.] 
aaOed  with  the  goods  from  Liverpool  on  the  voyage,  a  dottoh 
certain  document,  known  in  the  trade  as  and  called  ''A 
Consular  Manifest,^'  should  be  made  out  at  Liverpool,  in 
▼hich  (amongst  other  things)  an  accurate  account  and 
description  of  the  goods  shipped  and  included  in  the 
eight  bills  of  lading  should  be  given ;  that  it  was  neces- 
sary, as  the  defendant  then  well  knew,  for  the  purpose 
of  making  out  a  complete  and  accurate  consular  mani- 
fest that  the  person  employed  to  make  out  the  same 
should,  at  the  time  of  its  being  so  made  out,  have  all 
the  bills  of  lading  for  and  relating  to  the  said  goods,  or 
copies  thereof;  that  it  was  the  duty  of  the  defendant  {a) 
as  such  charterer,  and  under  such  charter  party  as  afore- 
said, and  having  in  his  possession  the  captain^s  copies  of 
the  bills  of  lading  in  respect  of  the  goods  shipped  on 
board  the  vessel  chartered  as  aforesaid,  upon  being 
requested  so  to  do  by  or  on  behalf  of  the  owners  of  the 
vessel,  and  as  incident  to  such  charter  party  and  the 
circumstances  as  aforesaid,  to  hand  over  and  give  all 
«uch  captain's  copies,  or  the  copies  thereof,  for  the  pur- 
pose of  enabling  a  complete  and  accurate  consular  mani- 
fest in  respect  of  the  goods  mentioned  in  the  bill  of 
lading  to  be  made  out ;  that  the  defendant  was  required 
by  and  on  behalf  of  the  plaintiffs  to  hand  over  the 
captain's  copies  of  the  bills  of  lading,  or  copies  thereof 

(a)  Originallj  this  waa  alleged  as  a  mercantile  custom  at  the  port  of 
Liverpool;  but  on  the  trial  of  the  issues  of  fact  before  Martin  B.,  at  the 
Summer  Assizes  at  Liverpool,  in  1860,  there  not  being  sufficient  evidence 
of  the  custom,  the  learned  Judge  gave  leave  to  amend  the  declaration  by 
allegmg  it  to  be  a  dutj.  A  verdict  was  given  for  the  plaintiff,  damages 
67(V.  10».  Sd, 
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[1861.]       to  700/.  in  respect  of  the  same,  and  in  respect  of  the 
pJJ^^^roN       detention  of  the  vessel  at  Curagoa,  and  in  respect  of 
PowLEs       payments  to  and  the  keep  of  the  master  and  crew  of  the 
said  vessel  during  such  detention  and  otherwise. 

The  defendant  pleaded  not  guilty,  and  other  pleas  tra- 
versing some  of  the  averments  in  the  declaration ;  upon 
which  the  plaintiffs  took  issue. 

There  was  also  a  demurrer  to  the  declaration,  and 
joinder  therein. 

The  demurrer  was  argued  in  Hilary  Term,  1861,  Janu- 
ary  22nd  and  25th. 

Mellish  (with  him  Edward  James),  for  the  defendant. 
— Actions  for  carelessness,  except  where  direct  damage 
has  accrued,  are  founded  on  breach  of  duty.  But  in  this 
case  the  alleged  duty  in  the  defendant  is  not  imposed 
by  any  clauses  in  the  charter  party,  nor  does  it  arise  from 
any  facts  stated  in  the  declaration.  The  real  cause  of 
action  is  the  handing  copies  of  six  bills  of  lading  as  and 
for  eight  which  had  been  delivered  to  the  defendant, 
that  is,  representing  that  the  six  were  the  eight;  but  a 
careless  representation  without  fraud  or  warranty  is  not 
a  cause  of  action.  In  Boarman  v.  Brown  (a)  the  ques- 
tion was,  whether  there  was  a  duty  in  the  defendant,  as 
the  broker  employed  by  the  plaintiffs  to  sell  oil,  not  to 
deliver  it  without  the  price  being  paid  to  him  according 
to  the  contract  which  he  had  made  for  the  plaintiffs  with 
the  purchaser ;  and  the  Court  of  Exchequer  Chamber, 
reversing  the  judgment  of  this  Court,  held  that  the  duty 
arose  by  necessary  inference  from  the  terms  of  the  con- 
tract between  the  plaintiffs  and  the  defendant,  as  set 
(a)  3  Q.  B.  511 ;  in  Exch.  Ch.  Id,  616;  in  K  X.,  11  Q.  #  F.  1. 
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then  ETerred  that^  after  the  making  out  of  sucb  consular  [1861.] 
manifest^  the  vessel  sailed  on  the  voyage  with  the  goods  Duttos 
on  boards  and  arrived  at  Puerto  Cabello,  in  South  America  ;  powLca. 
and  there^  by  reason  of  the  said  negligence^  improper  con- 
duct and  carelessness  of  the  defendant  in  that  behalf,  and 
of  Ae  consular  manifest  being  imperfect,  inaccurate  and 
incomplete,  certain  bales  and  packages,  to  wit,  the  said 
fourteen  bales  not  mentioned  or  entered  in  the  manifest, 
vere  seized  and  confiscated  by  the  proper  custom  house 
authorities  at  that  place,  according  to  the  custom  house 
lavs  of  that  place  then  in  force,  on  account  of  their  not 
being  specified  or  enteted  in  the  manifest,  and  the  plain- 
tiffs were  unable  to  obtain  a  redelivery  to  them  of  the 
goods  so  seized  and  confiscated ;  and  by  reason  of  the 
premises,  the  plaintiffs'  vessel  was  detained  a  long  time  by 
legal  authority  abroad,  and  the  plaintiffs  were  put  to  great 
expenses  in  respect  to  the  detention  of  the  vessel  at  Puerto 
Cahello,  and  in  respect  of  the  payments  to  and  keep  of 
the  master  and  crew  of  the  vessel  during  such  detention, 
and  became  liable  to,  and  were  obliged  to  pay  there, 
double  duties  in  respect  of  and  upon  the  goods  so  seized 
and  confiscated,  amounting  altogether  to  a  large  sum,  to 
wit,  200/.;  and  whereby  also,  when  the  ship  afterwards 
proceeded  firom  Puerto  CabeUo  on  her  voyage  in  the  charter 
party  mentioned,  and  arrived  at  Curagoa,  the  plaintiffs 
were  unable  to  deliver  there  the  goods,  to  wit,  the 
fourteen  bales  or  packages  to  the  consignees  thereof  at 
tiiat  place,  though  required  so  to  do,  and  were  forced 
and  obliged  to  pay  to  the  consignees  the  value  of  the 
goods,  amounting  to  a  large  sum,  to  wit,  473/L  I5s.  lOd,, 
and  mcurred  other  divers  expenses,  amounting,  to  wit, 
N  2 
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[1861.]  port^  according  to  the  documents;  and  the  consular 
DuTTOH  manifest  was  essential  to  enable  the  plaintiffs  to  per- 
FowLss.  ^^^^  their  contract  Also  the  consular  manifest  should 
describe  all  the  goods  on  boards  as  any  such  not  desciibed 
are  liable  to  confiscation ;  and  it  is  part  of  the  duty  of 
the  charterer  to  furnish  the  materials  from  which  the 
consular  manifest  is  to  be  made  out. 

First.  Suppose  the.  allegation  of  duty  were  not  in  the 
declaration^  the  alleged  duty  would  arise  from  the  facts 
stated  in  it.  It  is  averred  that  the  shippers  of  the 
cargo  made  out  copies  of  the  eight  bills  of  lading  ''  for 
the  captain/'  and  delivered  them  to  the  defendant  ''  for 
the  said  captain/'  which  means  that  they  were  to  be 
handed  to  the  shipowner.  \^Cromptan  J.  It  means  that 
they  delivered  them  to  the  defendant  for  the  ship.  Hiil  J. 
The  shippers  should  have  given  them  to  the  captain.] 
They  had  nothing  to  do  with  the  captain :  it  is  stipulated 
that  he  should  attend  at  the  broker's  o£Sce^  that  is^  the 
broker  of  the  defendant,  twice  each  day,  for  the  purpose 
of  signing  the  bills  of  lading.  Then  it  is  averred  that 
the  plaintiffs  could  not  obtain  copies  of  the  bills  of  lading 
except  from  the  defendant,  which  shews  that  the  defend- 
ant was  the  only  person  who  could  enable  the  plaintiffs 
to  perform  their  contract  with  the  owners  of  the  goods. 
[^Hill  J.  The  custom  in  Liverpool  for  the  shippers  of 
goods  to  make  out  a  correct  copy  of  each  bill  of  lading 
did  not  impose  any  duty  as  between  the  plaintiffs  and 
the  defendant]  The  plaintiffs  would  have  no  communi- 
cation  with  the  shippers,  nor  any  right  to  interfere  with 
them  as  to  the  goods  put  on  board.  The  captain  had  no 
right  to  insist  on  the  shippers  giving  him  bills  of  lading; 


XXIV.  VICTORIA.]  183 

and  it  was  immaterial  to  the  shipowner  what  goods  were      [1861.] 
put  on  board,  because  he  was  to  receive  a  lump  sum       Duttok 
under  the  charter.     The  duty  alleged  is  incidental  to       Powlbs. 
tbe  relation  of  the  parties ;  and  the  defendant  is  answer- 
able for  not  supplying  the  necessary  information,  even 
though  he  neglected  to  do  so  from  ignorance.     In 
Brau  y.  Maitland  (a)  the  act  of  delivering  the  goods 
on  board  raised  a  duty  on  the  part  of  the  shippers  not  to 
deliTer  packages  of  a  dangerous  nature  without  giving 
notice.    [Crompton  J.     In  that  case  the  undertaking 
necessarily  arose  from  the  contract.]    Even  if  there  was 
no  duty,  but  the  defendant  was  asked  to  do  a  thing,  and 
be  did  it  unfaithfully,  that  would  be  a  cause  of  action ; 
&ud,  to  shew  this,  circumstances  dehors  the  contract 
may  be  annexed   to  it ;  Ilumfrey  v.  Dale  (6).    ''  The 
only  difference  between  an  express  and  implied  con- 
tract is  in  the  mode  of  substantiating  it ;''  Marzetti  v. 
^'ffiams{c),  per  Lord  Tenterden.     The  plaintiff  is  not 
bound  in  his  declaration  to  say  how  he  means  to  prove 
his  cause  of  action.     [fli/Z  J.  referred  to  Pamaby  v.  Tlie 
Lancaster  Canal  Company,  in  error  (rf).]     In  Boorman  v. 
Broumy  in  the  House  of  Lords  {e\  Lord  Campbell  said, 
"Wherever  there  is  a  contract,  and  something  to  be 
done  in  the  course  of  the  employment  which  is  the 
subject  of  that  contract,  if  there  is  a  breach  of  duty  in 
the  course  of  that  employment  the  plaintiflF  may  either 
recover  in  tort  or  in  contract.^' 
Secondly,  it  is  the  proper  course  of  pleading  to  add 

(a)  6  Z.  ^  J?.  470. 

(6)  1E.^  B.  260 ;  affirmed  on  error,  E.  B.'J^  E,  1004. 

{c)  1  B.  ^  Ad.  415.  423. 

(rf)  11  A.  4-  E.  22S.  («)  11  a.  #  F.  1.  44. 
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[1861.]  ^^  allegation  of  duty;  Burnett  v.  Lynch  (a);  and  it 
j)p„^„  may  be  a  substantive  allegation^  and  not  merely  a 
PowuiB  '68^1*  froDi  the  facts  stated.  In  Burnett  v.  Lynch  (a), 
Littledale  J.  said^  "  Where  from  a  given  state  of  facts 
the  law  raises  a  legal  obligation  to  do  a  particular 
act^  and  there  is  a  breach  of  that  obligation^  and  a 
consequential  damage^  there^  although  assumpsit  may 
be  maintainable  upon  a  promise  implied  by  law  to  do 
the  act^  still  an  action  on  the  case  founded  in  tort  is 
the  more  proper  form  of  action^  in  which  the  plaintiff  in 
his  declaration  states  the  facts  out  of  which  the  legal 
obligation  arises^  the  obligation  itself,  the  breach  of  it^ 
and  the  damage  resulting  from  that  breach/^  [  Crompton  J. 
A  positive  duty  to  hand  over  all  the  copies  of  the  bills 
of  lading  is  alleged :  suppose  one  of  them  was  lost  or 
burnt.]  It  may  be  that  the  bxirden  of  proof  is  on  the 
shipowner  to  shew  that  they  are  in  the  possession  of  the 
charterer;  but  here  that  fact  must  be  taken  as  found, 
it  being  alleged  that  the  defendant  kept  the  entire  set 
of  the  captain^s  copies  of  the  bills  of  lading.  Here  is 
not  merely  a  wrongful  act  of  omission,  but  a  wrongful 
act  of  commission,  by  handing  over  the  six  bills  of 
lading,  and  in  effect  saying  that  there  were  no  more. 
In  Com.  Dig.  Action  upon  the  Case  (A.),  it  is  said,  "  In 
all  cases,  where  a  man  has  a  temporal  loss  or  damage 
by  the  wrong  of  another,  he  may  have  an  action  upon 
the  case  to  be  repaired  in  damages.^'  In  Burnett  v. 
Lynch  (a),  which  was  an  action  in  tort  by  the  executors 
of  a  lessee  against  his  assignee  for  neglecting  to  per- 
form the  covenants  in  the  lease,  whereby  they  sustained 
damage,  Littledale  J.  said,  "The  very  ground  of  the 

(a)  b  B,  4'  C.  589.  009. 
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action  would  be  that  the  plaintiffs  were  damnified  by      [1861.] 
reason  of  their   having  to  perform    that  which  the       Puttoh 
assignee  ought  to  have  performed/'     [^Hitt  J.    When      Powut. 
goods  are  loaded  on  board,  the  captain  should  give  a 
leceipt,  and  when  he  signs  the  bill  of  lading  he  gets 
back  the  receipt.     He  then  has  a  full  particular  of  all 
tlie  goods  on  board.    Why  was  not  that  ordinary  care 
and  caution  exercised  by  the  captain  in  this  case?]   The 
receipts  would  not  contain  the  name  of  the  consignee. 
MoreoTer,  the  plaintifiEs  would  have  to  prove  that  the 
damage  arose  fix>m  the  n^ligence  of  the  defendant,  and 
not  from  the  default  or  neglect  of  the  captain. 

MeUish  was  not  caUed  upon  to  reply. 

CaoMPTON  J.  The  only  doubt  in  my  mind  has  been 
vbether  the  allegation  of  duty  in  the  declaration  was 
sufficient  But  the  authorities  are  strong  to  shew  that 
such  an  allegation  is  merely  a  conclusion  of  law  resulting 
from  the  facts  stated ;  and  I  think  this  allegation  of  duty 
is  so  laid.  Then,  if  the  duty  does  arise  from  the  facts, 
the  allegation  can  do  no  harm,  and  it  sometimes  puts  the 
legal  view  more  neatly ;  on  the  other  hand  if  the  duty 
does  not  arise,  the  allegation  can  do  no  good.  The  alle- 
gation here  is,  ''that  it  was  the  duty  of  the  defendant,  as 
such  charterer,  and  under  such  charter  party  as  aforesaid, 
and  having  in  his  possession  the  captain's  copies  of  the 
bills  of  lading  in  respect  of  the  goods  shipped  on  board 
the  vessel  chartered  as  aforesaid,  upon  being  requested  so 
to  do  by  or  on  behalf  of  the  owners  of  the  vessel,  and  as 
incident  to  such  charter  party  and  the  circumstances  as 
foresaid,  to  hand  over  and  give  all  such  captain's  copies. 
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[1861.]       or  the  copies  thereof,  for  the  purpose  of  enabUng  a  com- 
^Ddttoh      P^^te  and  accurate  consular  manifesti  in  respect  of  the 

PowLM  goods  mentioned  in  the  bill  of  lading,  to  be  made  ouf 
That  refers  to  all  the  preceding  matter,  and  appears  to 
me  to  be  an  allegation  of  duty  to  be  implied  by  law  from 
the  circumstances.  It  is  an  allegation  of  law,  not  of  fact; 
and  such  an  allegation  ought  to  be  construed  most 
strongly  against  the  party  pleading  it,  because  the  oppo- 
site party  cannot  traverse  it. 

But  we  must  now  see  whether  the  declaration  shews 
a  cause  of  action  supposing  this  allegation  struck  out. 
Does  it  raise  a  duty  on  the  part  of  the  defendant  to 
hand  over  the  documents  in  question?  The  declara- 
tion appears,  until  amended,  to  have  gone  out  in  a 
good  shape,  stating  a  custom  of  merchants  at  Liver- 
pool  that  such  a  duty  should  be  performed ;  in  other 
words,  stating  an  engagement  to  that  effect;  for,  as  Mr. 
Milward  properly  said,  it  does  not  signify  how  the  duty 
arose.  But  that  statement  of  the  custom  has  been 
struck  out,  and  the  allegation  of  duty  inserted.  I  cannot 
see  anything,  either  in  the  charter  party  or  the  averment 
of  circumstances  in  the  declaration,  to  shew  that  such  a 
duty  as  this  was  cast  upon  the  defendant.  The  declara- 
tion states  that  it  is  usual  and  customary  at  Liverpool 
for  the  shippers  to  make  out  copies  of  the  bills  of 
lading  for  the  captain ;  but  it  is  not  laid  in  the 
declaration  that  it  is  the  duty  of  the  charterer  to 
make  out  copies  for  the  plaintiffs.  I  think  usually  the 
shippers  come  to  the  captain,  and  he  takes  copies  from 
them:  he  should  take  care  to  have  the  proper  docu- 
ments ;  and  if  he  had  done  so  in  this  instance,  he  would 
have  had  materials  for  making  out  the  consular  manifest. 


XXIV.   VICTORIA.]  187 

It  is  alleged  that  the  defendant  knew  it  was  neces-      [1861.] 

«ury  that  the  plaintifEs  shonld  have  a  consular  manifest^       Ddttoh  ^ 

yfhkh  could  not  be  made  out  without  copies  of  the  bills      p  ^• 

of  lading,  and  that  they  could  only  get  copies  from  the 

defendant;  that  the  defendant  did  not  hand  these  copies 

over  to  the  captain ;  and  that  the  consequence  was^  that 

Bome  of  the  goods  were  confiscated  and  lost  to  the  plain- 

tifi.  I  cannot^  firom  those  allegations^  draw  any  inference 

of  such  a  contract  in  law  on  the  part  of  the  defendant^ 

tbatj  nnder  such  circumstances,  he  would  hand  over  the 

copies.    Whether  such  a  contract  might  be  implied 

wder  such  circumstances^  if  there  was  evidence  leading 

to  it,  is  another  question.    And  there  does  not  appear 

to  be  any  mercantile  usage^  because  the  allegation  of 

mch  a  nsage  was  struck  out. 

Then  the  question  is^  whether  this  is  a  case  of  bailment 

If  there  had  been  any  communication  between  the  plain- 

tifi  and  the  defendant  upon  the  subject^  or  if  there  was 

Mj  privity  between  them,  so  that  the  defendant  received 

^iese  documents  for  the  plaintiffs,  there  might  be  a  duty 

on  the  defendant  to  hand  them  over  to  the  plaintiffs. 

But,  as  the  case  stands,  the  copies  were  handed  over  by 

the  shippers,  and  the  captain  did  not  take  them,  as  he 

ought  to  have  done,  at  the  time  of  signing  the  bills  of 

hiding;  and  it  is  only  alleged  that  the  defendant  was 

required  by  the  plaintiffs  to  hand  over  the  copies  to 

Kettick,  their  agent  at  Liverpool     Therefore,  as  Mr. 

Mellish  says,  the  shippers  are  the  bailors,  and  there  is 

nothing  in  this  part  of  the  charter  party  to  shew  any 

agreement  with  the  plaintiffs  that  the  defendant  would 

hold  these  documents  for  them,  nor  is  it  averred  that  the 

defendant  received  them  as  their  agent.    On  this  dcdara- 


188  [HILARY  TERM. 

[1861.]  tion^  it  must  be  taken  that  the  documents  remained 
Bdttoh  in  the  hands  of  the  shippers^  who^  it  must  always  be 
PowLBs.  remembered^  are  the  parties  entitled  to  the  custody  of 
them ;  and  therefore^  if  there  was  a  duty  on  any  one^  I 
should  say  it  was  their  duty^  and  not  the  duty  of  the  char- 
terer^ to  make  out  and  deliver  copies  for  the  captain.  If  a 
person  sends  his  servant  to  deliver  a  parcel  of  documents 
or  chattels  to  a  third  person,  and  the  servant  is  careless 
about  them,  the  bailment  is  from  the  person  who  sent 
the  documents  or  chattels,  and  therefore  the  responsibility 
is  to  him,  and  not  to  the  party  to  whom  they  were  to  be 
delivered. 

Mr.  Miltcard  also  put  the  case  as  an  act  of  commis- 
sion, that  the  defendant  delivered  six  copies  of  the  bills 
of  ladings  "  as  and  for  the  whole  of  the  bills  of  lading 
applicable  or  relating  to  the  goods.''  Mr.  Meltish  pro- 
perly answered  that  by  saying  that  it  would  be  a  mis- 
representation, for  which  the  defendant  would  not  be 
liable  unless  he  made  it  fraudulently  or  deceitfully ;  and 
this  argument  is  in  accordance  with  Gerhard  v.  Bates  (a) 
and  other  cases.  The  defendant  was  not  under  any  duty 
to  get  the  documents,  or  to  deliver  them  all ;  he  took  on 
himself  to  do  this  for  the  shippers;  and  having  made 
a  careless  misrepresentation,  without  any  intention  to 
mislead,  he  is  only  liable  to  his  bailor  for  that  care- 
lessness. 

Hill  J.  (the  only  other  Judge  present.)  I  am  of 
the  same  opinion.  The  action  is  brought  for  the 
non-performance  of  a  duty  stated  on  the  face  of  the 
declaration;  but  I   think  there  are  no  facts  or  cir- 

(n)  2  E.  #  B,  476. 


XXIV.   VICTORIA.]  189 

cumstances  stated  to  raise  that  duty,  nor  any  express  [isGl.] 
contract  shewn  to  support  an  allegation  of  duty.  The  ^^^^^ 
express  contract^  when  examined  in  all  its  particulars,  p  ^• 
does  not  refer  to  it ;  and  there  is  no  mercantile  usage 
averred  to  impose  or  create  it.  The  mercantile  usage, 
which  was  alleged  in  the  declaration  as  imposing  the 
dnty,  was  traversed,  and  at  the  trial  the  plaintiflfe  failed 
to  prove  it ;  whereupon  they  amended  their  declaration, 
and  struck  out  that  allegation.  We  cannot  therefore 
assume  indirectly  that  which  the  plaintifife  had  alleged 
directly,  and  failed  to  prove.  Then,  independently  of 
the  express  contract,  do  the  circumstances  impose  the 
duty?  I  think,  looking  at  the  averments  in  the  decla- 
ration, that  they  do  not  include,  but  exclude  it.  The 
declaration  avers  that  ''it  was  and  is  usual  and  customary 
Ki  Liverpool  for  the  shippers  of  goods  by  vessels  to  make 
out  for  the  captain  a  correct  copy  of  each  bill  of  lading 
in  respect  of  such  goods :"  that  casts  a  duty  upon  the 
sliippers  to  make  out  for  the  captain  copies  of  the  bills 
of  lading.  It  then  goes  on  to  allege  the  fact  of  the 
employment  by  the  shippers  of  the  defendant  to  deliver 
over  the  copies  to  the  captain ;  but  it  does  not  say  that 
the  plaintiffs  employed  him  as  their  agent,  or  that  the  de- 
fendant and  the  plaintiffs  had  any  communication  upon 
the  subject,  or  that  there  was  any  imdertaking  by  the 
defendant  to  deliver  over  these  copies ;  it  only  alleges 
n^ligence  by  the  defendant  in  performing  a  duty  im- 
posed on  him  by  what  the  shippers  requested  him  to  do ; 
and  they  now  seek  to  make  that  a  duty  on  the  part  of 
the  defendant  towards  the  plaintiffs,  which  it  clearly 
was  not  in  law.  Therefore  I  think  that  the  plaintiffs  fail 
to  make  out  the  cause  of  action  which  they  allege  in  the 
declaration. 
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[1861.]  And  I  think  that  none  of  the  eases  cited  apply.     In 

Button       Boorman  V.  Brown  (a)  there  was  an  express  employment, 
„  ^*  and  a  contract  by  the  defendant  to  do  that  for  the  non- 

performance  of  which  he  was  held  liable  in  an  action. 
In  Burnett  v.  Lynch  {b)  there  was  express  privity  between 
the  plaintiffs  and  the  defendant,  the  plaintiflb  having 
assigned  to  the  defendant  subject  to  the  performance  of 
the  covenants  contained  in  the  lease ;  and  the  defendant, 
having  accepted  the  assignment  subject  to  that  perform- 
ance, undertook,  as  towards  the  plaintiffs,  that  he  would 
perform  the  covenants.  The  authorities  therefore  fail 
in  establishing  that  which  the  plaintiffs  contend  for ;  and 
I  am  of  opinion  that  the  defendant  is  entitled  to  our 
judgment. 

Judgment  for  the  defendant  (c). 

(a)  3  Q,  B,  611.  616. 11  a,  #  F,  1.  {h)  b  B.  ^  Cr.  689. 

(c)  The  arguments  and  judgments  in  this  case  have  been  partly  com- 
piled from  the  note  book  of  the  Ute  T,  F,  Ellis,  Esq. 
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1862. 

IN  THE  EXCHEQUER  CHAMBER. 
DuTTON  and  another  against  Powles.  Jtfbik%, 

FeltruarySd, 
For  head  note,  see  uitd,  p.  174. 

nPHE  plaintiffs  having  suggested  error  in  the  above 
jadgmeuty  the  case  was  argued  by 

MUward,  for  the  plaintifis. 

Mettish,  contra^  was  not  called  upon. 

EsLE  C.  J.     I  am  of  opinion  that  the  judgment  of 

tie  Court  of    Queen^s  Bench  ought  to  be  afi&rmed. 

When  an  action  is  brought^  a  good  cause  of  action  must 

be  disclosed  on  the  face  of  the  declaration;  and  unless 

that  is  done^  judgment  must  be  given  for  the  defendant. 

In  this  declaration  the  charter  party  is  set  out^  and  the 

drcamstances  are  stated  in  considerable  detail. 

In  the  first  place  we  are  all  agreed  that  no  contract 
in  the  charter  party  is  shewn,  and  so  there  is  no  breach 
of  contract  by  the  defendant. 

We  also  think  that  no  circumstances  are  stated  to 
which  a  known  duty  is  attached  by  law.    The  declaration 
states  that  a  consular  manifest  was  a  necessary  docu- 
ment in  order  to  secure  the  goods  firom  being  confis- 
cated abroad ;  and  that^  for  the  purpose  of  making  out  a 
complete  and  accurate  consular  manifest^  it  was  neces- 
Bvj  that  the  person  making  it  out  should  have  copies 


/ 
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1862.  of  all  the  bills  of  lading  relating  to  the  goods  shipped. 
Button  I^  ^^^^  states  the  facts — that  it  was  usual  at  Liverpool 
P0WLS8.  ^^^  ^^^  shippers  of  goods  to  make  out  for  the  captain 
a  correct  copy  of  each  bill  of  lading;  and  that  this  was 
done^  and  that  the  copies  were  delivered  to  the  defend- 
ant for  the  captain^  and  that  the  defendant,  upon  being 
required  to  hand  over  the  copies  to  the  plaintiffs* 
brokers^  by  mistake  handed  over  copies  of  six  out  of 
eight  bills  of  ladings  and  did  not  hand  over  the  other 
two  which  had  been  left  with  him.  The  question  is^ 
whether^  when  the  copies  of  the  eight  bills  of  lading 
were  left  with  the  defendant^  a  duty  to  hand  them  over 
was  created  for  the  breach  of  which  an  action  lies.  I 
am  perfectly  at  a  loss  to  see  any  groimd  for  the  allega- 
tion of  a  breach  of  duty.  In  the  course  of  the  argu- 
ment it  was  put  by  my  brother  Wilde  that^  if  the  copies 
had  been  handed  to  the  keeper  of  the  docks  in  which 
the  ship  was  lying,  and  the  action  had  been  against 
him  instead  of  against  the  charterer,  all  the  averments 
in  the  declaration  would  be  satisfied ;  but  it  is  clear  that 
no  duty  would  have  been  created  in  the  dock-keeper  to 
deliver  them  to  the  plaintiff. 

If  the  defendant,  when  he  received  the  copies  of  these 
bills  of  lading,  had  said,  I  will  deliver  them  to  the 
plaintiffs,  there  would  be  an  express  contract,  or  if  the 
usage  of  the  port  of  Liverpool  was  that  the  charterer  of 
the  ship  should  hand  over  the  copies  of  the  bills  of 
lading  to  the  agents  of  the  shipowner  on  demand,  such 
usage  would  be  evidence  of  an  implied  contract  to  that 
effect  between  the  parties.  But  here  the  alleged  duty 
is  rested  on  the  simple  fact  of  a  delivery  of  the  copies  to 
the  defendant  for  the  captain.  Again,  if  the  defendant 
had  fraudulently  misled  the  plaintiffs'  agent  or  broker, 
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b?  representing  that  the  six  bills  of  lading  were  all,        i862. 
flen  he  knew  that  there  were  eight,  and  damage  had       jyvnon 
accrued,  the  case  wonid   have  been   within  the  well-      powlm 
bowD  class  of  actions  for  false    representation  and 
damage  accruing  thereby.    But  inasmuch  as  here  there 
was  no  contract,  and  there  were  no  circumstances  from 
which  the  duty  can  be  inferred,  the  allegation  of  duty 
and  of  a  breach  of  duty  does  not  shew  a  cause  of  action 
merely  because  it  is  added  that  the  defendant  negli- 
gently, improperly,  and  carelessly  handed  over  to  the 
plaintiffii'  agent  copies  of  six  out  of  the  eight  bills  of 
ladings  as  and  for  the  whole,  and  retained  the  other  two — 
that  negligence  does  not  of  itself  create  a  cause  of  action 
imleas  it  amounts  to  a  breach  of  duty.     If  there  was  a 
duty  in  the  defendant  to  take  care  to  deliver  up  all  the 
copies,  then  the  negligence  alleged  was  a  breach  of  that 
duty;  but  in  this  declaration  I  can  find  nothing  to 
shew  that  there  was  any  such  duty ;  consequently  there 
vas  no  breach  of  duty  in  the  defendant  for  which  an 
^onlies. 

Pollock  C.  B.,    Channell  and  WiLnB  BB.,  and 
WuxuMs,  WiLLXS  and  Keating  J  J.  concurred. 

Judgment  affirmed. 


^^>*  ".  o  B.  &  a. 
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[Wednegdayf 
May  9th.] 

Patent. 
Fishes  and 
fish-Joints 
far  connecting 
the  rails  of 
railways. 
Novelty, 
User. 


Habwood  and  another,  Executors  of  C.  H.  Wild, 
against  The  Great  Northebn  Railway  Com- 
pany. 

Action  for  infringement  of  a  patent  for  "  improrements  in  fishes  and 
fish  joints  for  connecting  the  rails  of  railways."  The  specification  claimed 
"the  constructing  fishes  for  connecting  ue  rails  of  railways,  with  a 
grooye  adapted  for  receiving  the  heads  of  the  bolts  or  rivets  employed 
for  securing  such  fishes,  and  the  application  of  such  fishes  for  connect- 
ing the  rails  of  raQways." 

1.  The  invention  claimed  by  the  patentee  as  his  when  applied  to 
the  pieces  of  iron  used  for  holding  together  the  ends  of  rails  to  make 
them  for  practical  purposes  a  continuous  solid  body,  had  previously 
been  known  and  used  as  applied  to  pieces  of  iron  used  for  holding 
together  the  broad  sides  of  pieces  of  wood,  placed  vertically  upon 
one  another,  to  make  them  for  practical  purposes  a  continuous  solid 
body ;  but  had  never  been  applied  for  the  purpose  of  fastening  timbers 
placed  end  to  end  in  contact  with  each  other:  Held,  by  the  ficchequer 
Chamber,  reversing  the  judgment  of  the  Queen's  Bench,  that  the  alleged 
invention  was  a  mere  apphcation  of  an  old  contrivance  in  the  old  way 
to  an  analogous  subject,  without  any  novelty  or  invention  in  the  mode 
of  applying  such  old  contrivance  to  the  new  purpose,  and  therefore  was 
not  a  valid  subject-matter  for  a  patent. 

2.  Before  the  date  of  the  patent,  a  scarf-joint  in  a  railway  bridge  had 
been  fished  by  means  of  a  grooved  plat«  of  iron  running  the  whole  length 
of  the  bridge,  for  the  purpose  of  supporting  its  flooring,  as  well  as  for 
fishing  the  joint :  but  the  iron  plate  was  n^  used  with  the  view  either 
of  obtaining  greater  strength  with  an  e^ual  weight  of  metal,  or  of  pre- 
venting the  heads  of  the  bolts  from  tummg  round,  both  which  purposes 
were  contemplated  by  the  patent :  Held,  by  the  Queen's  Bench  (W  Quart 
by  the  Exchequer  Chamber),  that  this  was  not  a  prior  use  of  the  invention 
which  invalidated  the  patent 

T^HIS  was  an  action  by  the  executors  of  Charles 
Heard  Wild  for  an  infringement  by  the  defendants 
of  a  patent  granted  to  him  for  an  invention  for  "  im- 
provements in  fishes  and  fish  joints  for  connecting  the 
rails  of  railways/' 

The  declaration  was  in  the  usual  form. 

The  defendants  pleaded  (among. other  things)  that 
Wild  was  not  the  true  and  first  inventor  of  the  supposed 
invention ;  that  the  supposed  invention  was  not^  at  the 
time  of  granting  the  letters  patent,  new  as  to  the  public 
use  and  exercise  thereof;  and  that  the  letters  patent 
were  not  letters  patent  for  the  sole  working  or  making 
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of  any  maxmer  of  manufacture  within  this  realm, 
according  to  the  true  intent  of  the  statutes  in  that 
behalf. 

Upon  these  pleas  issue  was  joined. 

On  the  trial,  before  Cochbum  C.  J.,  at  the  Sittings  at 
Westminster  after  Michaelmas  Term,  1859,  the  following 
&cts  and  circumstances  were  proved  or  admitted. 

By  letters  patent,  dated  the  16th  March,  1853,  the 
sole  priyilege  was  granted  to  C.  H.  Wild,  his  executors, 
administrators  and  assigns,  of  making,  using,  exercising 
and  Tending  within  the  United  Elingdom  of  Great 
Britain  and  Ireland,  the  Channellslands,  and  Isle  of 
Man,  an  invention  for  ''  improvements  in  fishes  and  fiuh 
joints  for  connecting  the  rails  of  railways,'*  for  the  term 
of  fourteen  years  from  the  16th  March,  1853,  upon  the 
nsnal  conditions. 

A  provisional  specification  was  left  by  fFild,  at  the 
office  of  the  Commissioners  of  Patents,  with  his  petition, 
on  the  16th  March,  1853,  by  which,  among  other 
things,  he  declared  the  nature  of  his  invention  to  be 
SB  follows : — "  In  securing  the  joints  of  rails  it  has 
been  found  advantageous  to  attach  pieces  of  iron  to 
side  of  the  rail  by  means  of  bolts  and  nuts,  and  each 
sach  pieces  of  iron  are  commonly  called  '  fishes.*  Chairs 
have  been  constructed  on  a  similar  principle  to  support 
one  side  of  the  rail,  while  a  fish  is  applied  at  the  other 
side,  and  secured  to  the  chair  by  bolts  and  nuts.  My 
invention  consists  in  forming  a  recess  or  groove  in  one 
or  both  sides  of  each  fish,  so  as  to  reduce  the  quantity 
of  metal  at  that  part,  and  to  be  adapted  to  receive  the 
square  heads  of  the  bolts,  which  are  thus  prevented  from 
turning  round  when  the  nuts  are  being  screwed  on." 
The  specification  in  pursuance  of  the  condition  of  the 
o  2 
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letters  patent  was  filed  by  Wild,  in  the  Great  Seal 
Patent  Office,  on  the  16th  September,  1853,  by  which 
he  declared  ''  the  nature  of  the  said  invention,  and  in 
what  manner  the  same  is  to  be  performed,  to  be  parti- 
cularly described  and  ascertained  in  and  by  the  follow- 
ing statement  thereof,  reference  being  had  to  the  accom- 
panying drawings  and  to  the  figures  and  letters  marked 
therein/'  The  fishes  and  bolts  in  figure  1  were  described 
in  the  following  paragraphs : — 

"  (1.)  The  fishes,  F  F,  are  made  with  a  groove  or 
recess  in  their  outer  surfaces,  which  groove  serves  to 
receive  the  square  heads  of  the  bolts,  G  H,  and  prevent 
them  from  turning  round  when  the  nuts  are  being 
screwed  on  or  off.  Washers,  f  Z,  are  placed  in  the 
groove  of  the  fish  which  is  next  to  the  nuts,  so  as  to 
allow  of  the  nuts  being  turned  round ;  or  the  fish  on 
this  side  may  be  made  without  the  groove.  The  posi- 
tion of  the  bolts  and  nuts  may  be  reversed  if  preferred, 
so  that  the  nut  may  be  prevented  from  turning  round 
while  the  bolt  is  screwed  into  it.  The  groove  renders 
the  fish  lighter  for  equal  strength,  or  stronger  for  an 
equal  weight  of  metal  than  a  fish  which  is  made  of 
equal  thickness  throughout.^'  ''The  top  and  bottom 
of  each  fish  is  a  plain  sur&ce,  and  the  parts  of  the  rail 
with  which  they  come  in  contact  are  also  plain  surfaces, 
forming  the  same  angle  as  the  top  and  bottom  sur&ces 
of  the  fish.  The  fishes  are  thus  made  to  fit  into  their 
places  with  greater  &cility  than  if  these  surfaces  were  of  • 
curved  or  irregular  forms.  If,  however,  the  surfaces  of 
the  rails  are  curved,  the  fishes  may  be  made  to  fit 
them." 

''(2.)  The  central  bolts,  6r  6,  are  made  of  latter 
diameter  than  the  extreme  ones  H  H,  bs  the  strain  is 
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greatest  upon  the  central  bolts.  Rivets  may  be  em- 
ployed in  lieu  of  bolts  and  nuts  if  preferred.  When  " 
three  bolts  and  nuts  or  rivets  are  employed,  I  make  the 
central  one  of  larger  diameter  than  the  other  two. 
When  rivets  are  employed,  the  groove  in  the  fish  enables 
me  to  employ  rivets  whose  heads  are  thicker,  with  the 
same  amount  of  projection  from  the  side  of  the  rail,  or 
which  project  less,  with  the  same  thickness  of  head, 
tiian  when  plain  ungrooved  fishes  are  employed.  This 
is  a  matter  of  great  advantage,  as  avoiding  the  danger 
of  the  flanges  of  the  wheels  of  the  carriages  coming 
into  collision  with  the  rivets.  I  manufacture  the 
grooved  fishes  of  wrought  iron,  by  rolling  it  between 
rollers  of  corresponding  forms,  in  a  similar  manner  to 
that  in  which  railway  bars  and  other  wrought  iron  bars 
are  manufactured.  The  bars  are  then  cut  to  the  re- 
quired  length.*' 

The  daim  was  as  follows : — "  Firstly,  the  construct- 
ing fishes  for  connecting  the  rails  of  railways,  with  a 
groove  adapted  for  receiving  the  heads  of  the  bolts  or 
rivets  employed  for  securing  such  fishes,  and  the  appli- 
cation of  such  fishes  for  connecting  the  rails  of  rail- 
ways, in  manner  hereinbefore  described.  Secondly, 
the  constructing  fish-joints  for  connecting  the  rails  of 
railways  by  means  of  fishes  applied  to  the  joints  of 
divided  or  split  rails  in  manner  hereinbefore  described. 
Thirdly,  the  constructing  fish-joints  for  connecting  the 
nils  of  railways  with  fishes,  secured  by  three  or  more 
bolts  and  nuts  or  rivets,  of  which  the  central  bolt  or 
bolts,  or  rivet  or  rivets,  is  or  are  of  greater  diameter 
than  the  extreme  ones,  as  hereinbefore  described. 
Fourthly,  the  constructing  fish-joints  for  connecting  the 
rails  of  railways  with  grooved  fishes  fitted  to  the  sides 
of  the  rails,  and  secured  to  them  by  bolts,  or  nuts,  or 
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rivets^  and  having  projecting  wings  firmly  secured  to 
and  resting  upon  the  sleepers  or  bearers^  so  as  to  sup- 
port the  rails  by  their  sides  and  upper  flanges^  in  manner 
hereinbefore  described.  Fifthly,  the  constructing  fish- 
joints  for  connecting  the  rails  of  railways  with  rails  and 
fishes,  having  the  touching  surfaces  of  one  or  both  of 
them  planed  as  hereinbefore  described.'' 

A  model  was  produced  shewing  two  rails  of  a  railway 
connected  by  fish-joints  according  to  the  patent. 

It  was  admitted  by  the  defendants  that  if  the  patent 
of  IFild  could  be  sustained  the  invention  patented  was 
useful,  and  that  they  had  infringed  the  patent 

It  was  proved  that  before  the  date  of  the  letters  patent 
the  rails  of  railways  had  been  commonly  and  publicly 
connected  by  fishes  and  fish  joints,  pieces  of  iron  being 
attached  to  each  side  of  the  rail  at  the  joints  by  means 
of  bolts  and  nuts,  as  mentioned  by  Jfild  at  the  com- 
mencement of  his  provisional  specification.  In  some 
cases  flat  fishes  had  been  used,  which  were  placed  one 
on  each  side  of  the  rail,  and  were  attached  by  means  of 
round  bolts  passing  through  round  holes  in  the  fishes, 
and  having  round  or  cup-shaped  heads  and  nuts.  When 
this  mode  of  construction  was  adopted,  it  was  necessary 
that  the  heads  of  the  bolts  should  be  held  by  a  spanner, 
or  some  other  separate  instrument,  while  the  nuts  were 
being  screwed  on  and  off.  In  other  cases  the  fishes  were 
flat,  but  the  holes  in  one  of  the  pair  of  fishes  were  square, 
instead  of  being  round,  and  the  bolts  were  made  with 
square  necks  under  the  head,  so  as  to  fit  the  square 
holes.  And  in  other  cases  one  of  the  pair  of  fishes  was 
cast  with  square  recesses,  sunk  about  a  quarter  of  an 
inch  below  the  surface,  and  the  bolts  were  made  with 
square  heads,  so  as  to  fit  into  these  recesses. 

Models  shewing  two  rails  of  a  railway  connected  by 
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fishes  and  fish-joints  of  the  three  descriptions  above 
mentioned  were  produced* 

The  object  of  having  the  bolts  with  square  necks  fitting 
into  square  holes^  as  shewn  in  one  of  these  models^  and  in 
having  the  bolts  with  square  heads  fitting  into  recesses^ 
as  shewn  in  another  of  them^  was  to  prevent  the  bolts 
from  taming  round  when  the  nuts  were  being  screwed 
on  or  off^  and  this  object  was  effectually  accomplished  by 
each  of  these  contrivances.  But  until  the  time  of  the 
patent  of  (7.  JET.  fFUd,  fishes  for  connecting  the  rails  of 
railways  had  never  been  made  with  a  groove  or  recess  in 
their  outer  or  lateral  surfaces^  so  as  to  receive  the  square 
heads  of  the  bolts^  and  at  the  same  time  to  render  the 
fish  lighter  for  equal  strength^  or  stronger  for  an  equid 
weight  of  metal  than  a  fish  made  of  equal  thickness 
throughout. 

It  was  also  proved  that,  before  the  date  of  the  letters 
patent,  in  the  construction  of  several  timber  bridges  of 
and  over  one  or  two  lines  of  railway,  constructed  under 
the  superintendence  of  the  late  Mr.  Brunei,  beams  of 
timber  had  been  laid  horizontally  one  above  the  other, 
and  festened  or  bolted  together  with  bolts  and  nuts ; 
that  horizontal  bars  or  plates  of  iron  were  placed 
beneath,  and  parallel  to,  and  in  contact  with,  the  hori- 
zontal beams,  and  were  also  fastened  or  bolted  by  the 
same  holts  and  nuts;  and  that  each  of  these  bars  or 
plates  of  iron  was  constructed  with  a  groove  in  its 
^mder  surface,  which  received  the  square  or  hexagonal 
heads  of  the  bolts,  as  shewn  on  the  models.  It  further 
appeared  that  this  mode  of  construction  was  adopted  in 
order  to  effect,  and  did  effect,  the  double  purpose  of 
strength  and  of  preventing  the  heads  of  these  bolts 
from  turning  round.     But  in  these  bridges  there  were 
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not  joints  to  be  fished  by  the  bars  or  plates  of  iron^  nor 
were  there  corresponding  bars  or  plates  of  iron  above  the 
horizontal  beams ;  there  was  therefore  no  fishing  in  the 
proper  sense  of  the  word. 

Upon  this  evidence  relating  to  the  bridges^  the 
defendants  contended  that  the  nse  of  grooved  iron,  as 
above  mentioned,  for  the  double  purpose  of  giving  in- 
creased strength  and  of  preventing  the  heads  of  the  bolts 
from  turning  round,  having  existed  publicly  prior  to  the 
date  of  the  letters  patent,  the  invention  of  C  H.  Wild 
being  only  an  application  of  the  same  contrivance  to  fish- 
ing iron  rails  of  railways,  was  not  the  subject  of  a  patent 

The  Lord  Chief  Justice  ruled  that,  notwithstanding 
this  evidence,  the  invention  might  be  the  subject  of  a 
patent;  but  he  reserved  leave  to  the  defendants  to  move 
to  enter  the  verdict  for  them,  if  the  Court  should  be  of 
a  difierent  opinion. 

The  defendants  further  proved  that  in  the  year  1847 
a  certain  timber  bridge,  known  as  the  "  Hachney  Bridge,^' 
had  been  constructed  by  the  late  Isambard  Kingdon 
Brunei,  for  carrying  the  South  Devon  Railway  over  the 
Teign  CanaL  The  span  of  this  bridge  was  too  great  to 
be  conveniently  crossed  by  any  single  beam,  and  the 
bridge  was  constructed  so  as  to  have  upon  each  side 
two  horizontal  longitudinal  beams  of  timber,  the  ends 
of  which  met  and  were  joined  together,  in  the  middle  of 
the  bridge,  by  scarf-joints.  Beneath  these  beams  were 
placed  transverse  planks,  which  extended  firom  side  to 
side  of  the  bridge  and  constituted  the  flooring  or  road- 
way of  the  bridge,  and  immediately  beneath  the  trans- 
verse planks  were  longitudinal  bars  of  grooved  iron,  one 
upon  each  side  of  the  bridge,  running  parallel  to  and 
tmder  the  longitudinal  beams  along  the  whole  length  of 
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the  bridge^  with  the  grooyes  or  channels  downward. 
Mis  with  sqnare  heada^  as  shewn  by  the  models^  passed 
through  the  grooyed  iron  bars,  transyerse  planking  and 
the  longitudinal  beams,  that  is  to  say,  from  the  lower  to 
the  upper  side  of  the  bridge,  the  square  heads  of  the 
bolts  resting  in  the  grooyes  of  the  iron  bars,  and  being 
prevented,  or  intended  to  be  preyented,  from  tnming 
loimd  within  the  grooyes;  and  the  nuts  were  screwed  on 
to  the  upper  ends  of  the  bolts,  as  shewn  by  the  modeL 
The  grooyed  iron  was  carried  under  each  of  the  scarf- 
joints,  in  the  same  manner  as  under  the  other  portions 
of  the  beams ;  and  aboye  and  immediately  oyer  each 
acarf-joint,  extending  for  a  distance  of  about  18  inches 
b^ond  each  end  of  the  joint,  and  resting  immediately 
upon  the  longitudinal  beam,  was  a  horizontal  flat  plate 
of  iron  13  feet  in  length,  through  which  the  bolts  aboye 
described  also  passed  at  that  portion  of  the  bridge. 

The  bars  of  iron  along  the  under  side  of  the  bridge 
▼ere  so  constructed  and  used  with  a  grooye,  for  the 
double  purpose  of  receiying  the  square  heads  of  the 
bolts  and  preyenting  them  from  turning  round,  and  of 
rendering  the  bars  of  iron  lighter  for  equal  strength,  or 
stronger  for  equal  weight  of  metal,  and  the  bars,  as  so 
constructed,  effectually  accomplished  this  double  pur- 
pose. 

Models  were  produced,  which  shewed  the  modes  of 
the  construction  adopted  in  this  bridge. 

In  answer  to  questions  put  to  them  by  the  Lord  Chief 
Justice,  the  jury  found : 

First,  that  the  channelled  irons  upon  the  railway  bridges, 
independently  of  the  single  instance  of  the  Hackney 
Bridge,  were  used  before  WiWs  patent  for  the  double 
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purpose  of  obtaining  increased  strength  and  preventing 
the  bolt-heads  from  turning  rounds  but  that  they  were 
not  used  for  the  purpose  of  fishing. 

Secondly^  that,  the  fastening  of  the  scarf-joint  of  the 
longitudinal  beam  at  the  Hackney  Bridge  was  a  fishing 
of  that  joint,  but  that  the  use  of  the  channelled  iron  as 
one  of  the  plates  of  the  fish  arose  from  its  being  already 
there  for  the  purpose  of  fastening  the  beams  and  the 
iron  together,  and  was  not  adopted  by  Mr.  Brunei  with 
reference  to  or  in  contemplation  of  the  special  advantages 
in  fishing  contemplated  by  WtUP%  patent  (a). 

Upon  that  finding,  the  Lord  Chief  Justice  directed  a 
verdict  to  be  entered  for  the  plaintifis.  In  Hilary  Term, 
1861, 

Bovill  obtained  a  rule  to  enter  a  verdict  for  the 
defendants  in  pursuance  of  the  leave  reserved,  on  the 
ground  of  the  invention  not  being  the  subject  of  a 
patent,  by  reason  of  the  previous  use  of  grooved  iron  in 
the  timber  bridges  (other  than  the  Hackney  Bridge),  for 
the  double  purpose  of  obtaining  increased  strength  for 
the  same  weight  of  metal,  and  of  preventing  the  bolt- 
heads  from  turning  round ;  or  for  a  new  trial,  on  the 
ground  of  misdirection  with  respect  to  the  application 
and  use  of  the  grooved  iron  in  the  Hackney  Bridge. 


Knowles  shewed  cause  (  Grove,  Hindmarch  and  T.  Webster, 
who  were  with  him,  were  not  called  upon). — First,  WUdt% 
improvements  in  fishes  and  fish-joints  for  connecting  the 
rails  of  railways  are  the  subject  of  a  patent.  His  invention 


(a)  On  the  argament  of  the  case  in  the  Exchequer  Chamber,  the  case 
on  which  the  appeal  was  heard  was  amended  by  consent,  this  clause  being 
substituted  for  another  by  the  Lord  Chief  Justice  from  his  notes. 
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consists  in  fonning  a  recess  or  groove  upon  one  or  both 
sides  of  each  fish^  by  means  of  which  the  quantity  of  metal 
is  reduced  without  impairing  strength,  and  at  the  same 
time  the  square  ends  of  the  bolts  are  prevented  firom  turn- 
ing round.  By  this  invention,  vibration  at  the  junction 
of  the  rails  is  prevented,  a  perfect  and  complete  joint 
is  produced,  and  the  weight  of  metal  is  economized 
In  Brook  v.  Aston  (a)  there  were  two  patents — one  ifor 
dressing  cotton  and  linen  yams,  and  the  other  for  dres- 
sing yams  of  wool  or  hair;  but  the  machine  was  identi- 
cal in  both  cases.  Lord  Campbell  said,  p.  485,  **  It  may 
well  be  that  a  patent  may  be  valid  for  the  application  of 
an  old  invention  to  a  new  purpose;  but,  to  make  it  valid, 
there  must  be  some  novelty  in  the  application.''  Before 
WHPb  patent,  the  fish  had  never  been  applied  to  joining 
the  ends  of  rails,  nor  to  any  analogous  or  cognate  pur- 
pose. The  use  of  plates  of  iron  for  connecting  the 
transverse  and  longitudinal  beams  in  bridges  is  for 
sustaining  the  weight  of  the  bridge  and  keeping  the 
beams  in  their  proper  places,  which  is  not  a  purpose 
cognate  to  that  for  which  the  grooved  fish  on  rail- 
ways is  used.  In  Boulton  v.  Bull  (6),  Wat(%  patent  for 
condensing  steam  in  steam  engines,  whereby  the  con- 
sumption of  steam  and  fiiel  was  lessened,  was  held  good, 
although  the  process  of  condensing  had  been  long  known 
and  practised  in  the  common  still.  [He  also  cited  Cook 
▼.  Ptarce  (c),  Derosne  v.  Fairie  (d)  and  Newton  v.  Fau- 

(a)8£.^£.478;  affirmed  on  appeal,  5  Jur.  M  iSL  1025. 
W  2  £  B/.  463 ;   iS.  C.  in  error,  nom.  Homblower  y.  Boulton, 
8r.fl.95. 

W8Q.5. 1044. 

W  2C.  Jif.  ^  R,  476;  1  WiAst.  Pat.  Ca,  154, 

W6firc4.859. 
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Secondly^  there  was  no  misdirection.  There  was  no 
invention  in  the  use  of  the  channelled  iron  at  the  Hackney 
Bridge,  as  the  advantage  of  it  was  not  known  to  Mr. 
Brunei,  and  the  fishing  of  the  joint  which  took  place 
there  was  accidental :  also  there  was  no  publication  of 
its  use;  and  though  it  was  at  a  place  open  to  public 
view,  it  did  not  appear  that  it  was  known  to  any  one, 
nor  likely  to  be  observed  by  any  one.  A  single  publica- 
tion is  indeed  sufiScient  to  avoid  a  patent,  as  in  the 
case  of  a  lock  put  on  a  gate  adjoining  a  public  road ; 
Carpenter  v.  Smith  (a).  But  in  that  case  several  dozens 
of  a  similar  lock  had  been  made  at  Birminffham,  and 
sent  abroad,  and  the  lock  had  been  for  sixteen  years  on  a 
gate  adjoining  a  public  road,  and  any  one  who  looked  at 
it  could  see  what  the  mechanism  was.  [fli'fl  J.  In  Car- 
palter  v.  Smith,  if  the  patent  had  been  held  good,  the 
man  who  made  the  locks  at  Birmingham  would  have 
been  prohibited  from  using  them ;  but  in  this  case,  if 
the  patent  is  good,  can  the  plaintiffs  prevent  the  applica- 
tion of  it  to  fishing  the  scarf-joint  in  a  bridge  ?] 

Bauillf  C.E,  Pollock  and  Horace  Lloyd,m  support  of  the 
rule. — First,  the  defendants  are  entitled  to  have  the  verdict 
entered  for  them  upon  the  finding  of  the  jury.  The  use  of 
grooved  or  channelled  plates  of  iron  in  various  forms 
was  a  common  mechanical  expedient  for  the  double 
purpose  of  obtaining  increased  strength  with  the  same 
weight  of  metal,  and  of  preventing  the  bolt-heads  or 
nuts  turning  round ;  and  grooved  or  channelled  plates  of 
iron,  such  as  those  in  Wild's  patent,  had  been  used  in 
several  timber  bridges  on  lines  of  railway.  The  plaintiff's 
specification  only  transfers  to  a  new  subject-matter,  viz., 

(a)  9  .v.  4-  W.  300;  1  WehsU  Pat  Ca,  530. 
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the  fiahes  and  fish-joints  of  railways,  a  known  mechanical 
oontriyance;  as  was  done  in  the  case  of  the  anchor  in  Brun^ 
ton  T.  HawhtM  (a).  [They  cited  passages  in  the  j  udgments 
of  AliboU  C.  J.,  p.  550 ;  BayUy  J.,  p.  554,  and  Best  J.,  p 
557.]  The  fresh  nse  of  a  known  principle,  with  no  variety 
in  the  mode  of  applying  it,  is  not  the  subject- matter  of 
8  patent ;  Lash  v.  Hague  ( J)»  per  Lord  Abinger  ;  Carpenter 
V.  Smith (c),  per  Lord  Abinger;  The  Queen  v.  Cutler  (rf), 
per  Lord  Denman;  Brooh  y.  Aston  («),  per  Coleridge  J.; 
The  Patent  Bottle  Envelope  Company  v.  Seymer  {/). 
The  new  object  proposed  in  fflkPs  specification  is  at 
least  80  analogous  to  the  old  mode  of  fishing  as  to  vitiate 
the  patent.  ICockbum  C.  J.  Would  it  occur  to  a  man 
seemg  this  contrivance  applied  to  timbers  placed  verti- 
cally or  horizontally  beside  one  another,  that  it  might  be 
applied  to  timbers  brought  end  to  end  longitudinally  ?] 
In  Watfs  patent — BouUon  v.  Bull(g),  and  HorrAlower  v. 
BoultOH  (A)~there  was  not  mere  adaptation  of  the  con- 
denser fix>m  a  distillery  apparatus  to  a  steam  engine; 
the  patent  was  supported  on  the  ground  that  it  was 
ibr  a  new  combination  and  a  new  mode  of  doing  the 
thing.  Eyre  C.  J.  said,  2  H.  Bl  496,  497:  "The  sub- 
stance  of  the  invention  is  a  discovery,  that  the  condensing 
the  steam  out  of  the  cylinder,  the  protecting  the  cylinder 
from  the  external  air,  and  keeping  it  hot  to  the  degree 
of  steam-heat  will  lessen  the  consumption  of  steam. 
This  is  no  abstract  principle,  it  is  in  its  very  statement 

(fl)  AB.^A.  541.  (h)  1  Webst,  Pat,  Co,  202.  206,  207. 

(c)  1  WAd.  Pat,  Ca,  630.  634;  9  Jf.  #  W.  300. 

(<0  3  C.  #  £  215. 228;  Maer,  Pat.  Ca,  124. 133.  134. 

(0  8  £1  ^  B,  478;  affirmed  on  appeal,  5  Jur,  N.  8. 1025. 

(/)  6  C.  B.  M  &  164.  (y)  2  S.  BL  463. 

(A)  8  T.  R.  95. 
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clothed  with  practical  application.  It  points  out  what  is 
to  be  done,  in  order  to  lessen  the  consumption  of  steam.'' 
In  Cook  T.  Pearce  (a)  this  point  did  not  arise.  In  New* 
tan  V.  Vaucher  {b)  there  was  a  new  result* 

Secondly^  it  was  misdirection  to  tell  the  jury  that  the 
use  of  channelled  iron  for  fishing  the  joint  in  the  Hackney 
Bridge^  would  not  invalidate  the  patent  if  it  was  acci- 
dental, and  did  not  enter  into  the  mind  of  the  person  using 
the  channelled  iron  at  the  time.  It  is  not  necessary  that 
the  person  who  first  used  channelled  iron  should  be  aware 
of  its  advantages,  or  that  he  should  have  used  it  for  the 
purposes  specified  in  fVild's  patent.  An  unintentional 
prior  user  is  sufficient  to  invalidate  a  patent  within  the 
meaning  of  stat.  21  Jac,  1.  c.  3.  s.  6.  IBlackbtim  J.  Can 
there  be  any  user  of  a  manufacture  in  the  proper  sense  of 
the  term  where  the  person  using  it  is  not  aware  that  it  has 
the  particular  result?  Cockbum  C.  J.  And  where  tke 
user  is  not  for  the  same  purpose  ?]  The  discovery  of  the 
advantage  of  doing  the  thing  is  not  the  subject  of  a  patent. 
In  Tetley  v.  Boston  (c),  which  was  the  case  of  the  centri- 
fugal pump,  Cresswell  J.,  in  delivering  the  judgment  of 
the  Court,  said :  "  It  may  be  true  that  the  plaintiff  first 
explained  the  full  benefit  obtained :  but  the  dis- 
covery that  a  particular  advantage  was  obtained  by  the 
use  of  a  wheel  known  before,  in  a  manner  known  before, 
cannot  be  called  an  invention  or  application  to  sustain  a 
patent''  If  a  person  accidently  makes  a  machine,  of 
the  advantages  of  which  he  is  wholly  ignorant,  another 
person  could  not  afterwards  take  out  a  patent  for  that 
machine;  the  first  person  is  the  inventor  of  the  machine 

(a)  8  Q.  B.  1044.  (b)  6  Exch,  859. 

(c)  2  a  B.  N.  8.  706.  739. 
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as  &r  as  i^arda  the  user  of  it^  so  as  to  defeat  another 
patent  In  Carpenter  y.  Smith  (a)  no  one  could  look 
into  the  lock  so  as  to  see  how  it  was  made.  User  of 
an  inTention  must  be  tested,  not  bv  the  knowledge  of  the 
party  usmg  it,  but  by  the  effect  produced  upon  the  minds 
of  tbe  persons  seeing  it.  If  a  skilled  person  seeing  the 
channelled  iron  at  the  Hackney  Bridge^  would  say  that  it 
was  a  fish^  then  there  was  a  user  sufficient  to  invalidate 
WU^  patent.  [^CocUmrn  C.  J.  There  is  no  evidence 
whatever  that  any  person  had  so  recognised  it.]  The 
question  is  not  whether  the  user  was  in  a  place  in  which 
the  public  were  likely  to  see  it^  but  whether  the  manu- 
bcture  had  been  used  as  such,  and  not  merely  by  way  of 
experiment. 
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CocKBUKK  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged. 

The  first  point  is,  whether  fTi'U's  invention,  as  patented, 
can,  in  point  of  law,  reference  being  had  to  the  facts, 
constitute  a  good  subject-matter  of  a  patent.  It  appears 
to  me  that  WUd  was  entitled  to  take  out  a  patent  for  his 
in?ention.  It  is  true  that  the  use  of  grooved  plates 
of  iron  with  bolts  with  heads  and  screws,  the  heads  of 
the  bolts  being  fixed  in  the  groove,  had  previously  been 
applied  to  the  purpose  of  connecting  and  fastening 
timbers  placed  vertically  upon  one  another,  or  placed 
horizontally  side  by  side.  Wild,  however,  proposed  to 
apply  the  contrivance  to  what  is  called  fishing,  that  is, 
the  &stening  timbers  placed  together  in  a  wholly  differ- 
ent and  new  position,  viz.,  longitudinally,  end  to  end,  in 
contact  with  each  other.  It  was  admitted  by  the  de- 
fendants, and  after  the  findings  of  the  jury  it  would  be 
(a)  9  ilf.  #  IT.  300;  1  Webst.  Pat.  Ca.  530. 
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assumed,  that  the  application  of  this  mechanical  con- 
trivance to  that  purpose  was  useful.  Now,  although  the 
authorities  establish  the  proposition  that  the  same  means, 
apparatus  or  mechanical  contrivance  cannot  be  applied 
to  the  same  purpose,  or  to  purposes  so  nearly  cognate  and 
similar  as  that  the  application  of  it  in  the  one  case  natu- 
rally leads  to  application  of  it  when  required  in  some  other, 
still,  the  question  in  every  case  is  one  of  degree  whether 
the  amount  of  affinity  or  similarity  which  exists  between 
the  two  purposes  is  such  that  they  are  substantially  the 
same;  and  that  determines  whether  the  invention  is 
sufficiently  meritorious  to  be  deserving  of  a  patent.  In 
this  case,  I  think  the  purpose  for  which  these  things  had 
been  used  is  sufficiently  distinct  to  warrant  us  in  hold- 
ing that  Wild'B  invention  may  be  the  subject  of  a  patent, 
and  it  is  unnecessary,  in  so  holding,  to  infringe  upon 
any  of  the  authorities  which  lay  down  the  proposition  I 
have  stated. 

The  second  point  is  whether,  by  the  previous  user  of 
this  mechanical  contrivance,  there  has  been  an  anticipa- 
tion of  fVild's  invention,  which  prevents  him  from  sus- 
taining his  patent.  The  facts  are  very  simple.  The 
channelled  iron  with  bolts  having  been  used  for  the  pur- 
pose of  fastening  timbers  placed  vertically  upon  each 
other  in  various  railway  bridges,  by  the  late  eminent 
engineer,  Mr.  Brunei,  it  happened  that  on  one  of  the 
bridges  there  was  a  scarf-joint  which  it  became  neces- 
sary to  fish ;  and,  having  a  channelled  or  grooved  iron 
running  longitudinally  the  whole  length  of  the  bridge, 
for  the  purpose  of  supporting  its  flooring  he  used  that 
as  one  of  the  plates  whereby  to  fish  the  scarf-joint, 
but  without  requiring  in  that  particular  place  those 
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tilings  which  are  the  essential  purposes  for  which  Wild 
used  his  invention; — that  is  to  say^  the  strengthening  of 
the  iron  of  the  plate,  and  the  fixing  of  the  bolts  by 
making  the  heads  firm  in  the  groove,  so  as  to  prevent 
them  from  taming.   He  used  the  channelled  iron  simply 
becanse  it  was  there,  just  as  he  would  have  used  a  flat  sur- 
face of  iron  if  the  other  had  not  been  there,  without  any 
reference  to,  or  any  knowledge  of,  the  purposes  for  which 
Wildes  invention  was  patented, — in  total  ignorance  (so  far 
as  we  are  informed),  as  regards  the  fishing  of  rails  on  rail- 
ways, of  the  results  claimed  by  Wild.     On  this  part  of  the 
ease  the  question  is,  whether  the  accidental  use  of  a  piece 
of  machinery,  (forming  part  or  the  whole  of  a  mechanical 
contrivance,  wliich  may  be  applied  afterwards  to  some 
ulterior  purpose,)  without  any  intention  of  producing  the 
result,  is  such  a  user  of  the  invention  as  prevents  a 
patent  firom  being  taken  out  by  another  person;  and  this 
turns  upon  what  is  the  meaning  of  the  language  in  the 
Statute  of  Monopolies,  21  Jac,  I.  c.  3.  s.  6.,  that  letters 
patent  may  be  granted  for  '*  the  sole  working  or  making 
of  any  new  manufactures''  "  which  others  at  the  time  of 
making  such  letters  patent  and  grants  shall  not  use/' 
Clearly  the  statute  means  what  others  have  invented 
and  used  knowingly  for  the  same  purpose  for  which  the 
person  who  afterwards  comes  forward  as  the  inventor, 
and  obtains  a  patent,  intends  to  use  it.    I  go  the  length 
of  saying,  that  even  if  this  had  been  done  upon  a  rail- 
way, it  would  not  have  prevented  a  subsequent  patent 
from  being  taken  out.   Suppose  that  when  railway  fishes 
were  made,  not  of  grooved  but  of  flat  iron  (as  they  were 
before  WUcPs  patent),  a  person  employed  in  fishing  the 
joints  of  a  long  extended  line  of  railway  finding  a  piece 
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of  grooved  iron,  had  by  accident  taken  it  up  and  used  it 
in  one  part  of  the  railway  instead  of  a  piece  of  flat  iron, 
without  any  intention  of  producing  those  additional 
advantages  which  result  from  the  application  of  WiltFB 
invention,  or  any  thought  of  the  advantages  which  such 
an  application  would  produce,  but  still  producing  them ; 
I  cannot  think  that  it  would  be  the  true  construction 
of  the  statute,  and  certainly  it  woidd  be  an  impolitic  and 
inconvenient  construction,  to  say  that  a  man  who  after- 
wards bon&  fide  invented  and  discovered  that  the  appli- 
cation of  channelled  iron  for  the  holding  of  bolts  for 
fishing  railways  would  be  attended  with  most  beneficial 
results  should  be  prevented  from  patenting  his  invention. 
Therefore,  upon  both  the  grounds,  the  rule  must  be 
discharged. 


Hill  J.  I  am  of  the  same  opinion.  Two  questions 
have  been  discussed.  First,  whether  the  invention  of  the 
patentee  is  lawfully  the  subject-matter  of  a  patent,  and, 
secondly,  whether  the  patent  is  invalidated  by  reason  of 
an  alleged  prior  use  of  the  invention. 

First  The  patent  is  "for  improvements  of  fishes  and 
fish-joints  for  connecting  the  rails  of  railways/'  It  is 
admitted,  and  has  been  in  efiect  foimd  by  the  jury,  that 
the  invention  produces  a  decidedly  beneficial  result^  and 
is  useful.  But  it  is  said  that  the  application  of  the  com- 
bination of  grooved  iron  and  bolts  with  heads  to  fish-joints 
for  connecting  the  rails  of  railways,  is  not  lawfully  the 
subject-matter  of  a  patent,  because  such  a  combination 
has  been  used  in  joining  timbers  together  in  some  cases, 
although  it  has  never  been  applied  to  joints  of  rails 
which  meet  end  to  end  flush,  nor  to  joints  of  timbers 
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whicli  meet  in  a  dmilar  way ;  although  such  application 
•vould  be  both  beneficial  to  the  public  and  advantageous 
to  persona  desiring  so  to  join  rails. 

If  it  is  borne  in  mind  that  these  fish-joints^  or  such  a 
combination  for  joints  which  meet  end  to  end,  or  any 
similar  joints^  have  not  been  used  before^  it  will  be  found 
that  the  cases  uphold  this  as  a  good  subject-matter  for  a 
patent     Lord  Eldon,  in  Hill  v.  Thompson  (a),  says  dis- 
tinctly, "There  may  be  a  valid  patent  for  a  new  combi- 
nation of  materials  previously  in  use  for  the  same  purpose, 
or  for  a  new  method  of  applying  such  materials*^'    Abbott 
C.  J.,  in  The  King  v.  fVheeler  {b)^  speaking  of  what  a 
patent  may  extend  to,  says:  "It  may  perhaps  extend 
aho  to  a  new  process  to  be  carried  on  by  known  imple- 
ments^ or  elements,  acting  upon  known  substances,  and 
ultimately  producing  some  other  known  substance,  but 
producing  it  in  a  cheaper  or  more  expeditious  manner, 
or  of  a  better  or  more  useful  kind/'    In  Brunton  v. 
Hawket  (c),  which  was  strongly  relied  on  by  Mr.  Bovitt, 
Abbott  C.  J.  uses  this  language  in  speaking  of  the  anchor, 
''  Formerly  three  pieces  were  united  together ;  the  plain- 
tiff only  unites  two ;  and,  if  the  union  of  those  two  had 
been  effected  in  a  mode  unknown  before,  as  applied 
in  any    d^ree   to    similar  purposes,   I  should   have 
thought  it  a  good  ground  for  a  patent/'     In  Crane  v. 
Price  (d),  which  has  never  been  questioned  as  to  this 
part  of  the  judgment,  Tindal  C.  J.  says,  "  There  are 
munerous  instances  of  patents  which  have  been  granted 
▼here  the  invention  consisted  in  no  more  than  the  use 
^  ihingi  already  known,  the  acting  with  them  in  a 
manner  already  known,  the  producing  effects  already 
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(ft)  2B.^A.  345.  350. 
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[I860.] 

Harwood 

▼. 

Grrat 

KOBTBERll 

Bailwaj 
Company. 


p  2 


212 

[I860.] 
Harwood 

V. 

Great 

KoRTOERir 

Railway 
Company. 


[EASTER  TERM. 

known,  but  producing  those  effects  so  as  to  be  more 
economically  or  beneficially  enjoyed  by  the  public.  It 
will  be  sufficient  to  refer  to  a  few  instances  ;'^  and  then 
he  mentions  several,  which  it  is  unnecessary  for  me  to 
read.  Therefore,  upon  the  view  of  the  facts  which  have 
been  so  fully  stated  by  my  Lord,  the  authorities  bear  out 
the  proposition  that  this  is  lawfully  the  subject-matter 
of  a  patent. 

Upon  the  second  question,  whether  the  patent  is  in- 
validated by  reason  of  the  alleged  prior  use,  the  Lord 
Chief  Justice  has  stated  the  facts  so  fully  that  it  is  not 
necessary  for  me  to  refer  to  them.  I  entirely  subscribe 
to  the  reasons  which  my  Lord  has  given;  and  I  am 
prepared  to  apply  the  test  which  I  suggested  during  the 
argument  of  Mr.  Knowles, — whether,  if  this  patent  were 
upheld,  it  would  interfere  with  or  prevent  the  parties^ 
who  are  alleged  to  have  used  the  subject-matter  of  the 
invention  before,  from  continuing  to  enjoy  that  which 
they  say  was  a  prior  use  of  it.  The  present  patent  would 
not  interfere  with  or  prevent  them  in  the  slightest 
degree ;  and  that  is  really  a  good  test  to  try  whether 
what  they  did  is  or  is  not  a  user  of  that  which  is  the 
subject-matter  of  the  patent  now  set  up. 

I  am  therefore  of  opinion,  on  both  grounds,  that  the 
rule  must  be  discharged. 

Blackbubn  J.  I  am  of  the  same  opinion.  The  first 
question  is  whether  that  part  of  the  specification  which, 
upon  the  evidence,  was  new,  is  or  is  not  in  itself  the 
subject  of  a  patent,  so  as  to  make  the  invention  which 
the  plaintifis  now  claim  a  new  invention  at  the  time 
fVild  took  out  his  patent.  Wild  claimed,  amongst  other 
things,  ''firstly,  the  constructing  fishes  for  connecting 
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tbe  rails  of  railways  with  a  groove  adapted  for  receiving 

the  heads  of  the  bolts  or  rivets  employed  for  securing 

such  fishes/'  and  that  claim  is  in  a  patent  which  is 

taken  out  for  ''improvements  in  fishes  and  fish-joints 

for  connecting  the   rails  of  railways.'*     The   question 

vhich  I  understand  the  Lord  Chief  Justice  left  to  the 

jury  was,  whether  the  use  of  the  grooved  fish,  for  the 

double  purpose  of  holding  the  bolt- heads  fast  and  giving 

additional  strength  to  the  metal,  was  new  at  the  date  of 

Wihts  patent  ?     And  for  determining  that,  subordinate 

questions  were  left  to  them,  upon  which  they  found  in 

substance,  first,  that  the  use  of  grooved  iron  in  the 

fastening  of  beams,  for  the  double  purpose  contemplated 

b?  WiltTs  patent,  was  known  before  the  date  of  his 

patent ;  but  that  the  fastening  of  the  timber  in  the 

bridges  constructed  by  Mr.  Brunei,  being  the  instances 

of  user  referred  to,  was  not  fishing.     I  understand  the 

meaning  of  that  answer  of  the  jury  to  be — that  the 

invention,  as  applied  to  the  fishing  of  rails  on  railways, 

which  was  all  that  Wild  claimed,  was  new,  and  was  useful 

as  applied  to  that  purpose,  unless  the  fact  that  a  similar 

grooved  iron  had  been  used  for  fishing  the  beams  of 

bridges,  in  the  way  described,  did,  as  a  matter  of  law, 

prevent  their  saying  that  it  was  new. 

Taking  that  view  of  the  matter,  it  seems  to  me  that 
the  question  is  one  of  degree.     It  is  now  well  esta- 
blished that  a  patent  for  a  new  combination  of  old  things 
is  good  if  the  result  be   beneficiaL     It  is   also  well 
established  that  the  application  of  an  old  principle  to 
what  is  practically  the  same  object ;  as  in  the  examples 
ordinarily  given  of  scissors,  which  were  first  invented 
for  cutting  cloth,  and  afterwards  used  for  cutting  silk ; 
or  a  spoon,  used  for  eating  soup,  and  afterwards  used  for 
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eating  peas  (a),  in  which  it  is  plain  that  there  is  no  new 
invention^  is  not  a  matter  for  which  a  patent  can  be 
taken  out.  Between  these  two  extremes — between  the 
simple  case  of  the  scissors  and  the  case  in  which  there 
is  a  combination  of  old  matters  brought  together  so  as 
to  make  a  most  complicated  machine^  as  that  in  Lister 
V.  Leather  (ft),  and  that  in  Potter  v.  Parr  (r)  (not  re- 
ported),  it  is  diflBcult  to  draw  the  line,  and  say  where 
the  invention  commences.  The  real  principle  is  laid 
down,  by  Lord  Tenterden,  in  Brunton  v.  Hawkes  (d), 
where  I  understand  him  to  say,  that  it  is  a  question  as 
to  the  degree  to  which  the  thing  has  been  done  in  a 
mode  known  before,  as  applied  to  a  similar  purpose. 
Lord  Tenterden  was  speaking  of  the  application  to 
anchors  of  a  mode  of  putting  on  the  head,  which  had 
been  used  as  applicable  to  a  variety  of  things ;  and  in 
his  opinion  the  matter  for  which  the  patent  was  taken 
out  was  not  new,  for  it  had  been  done  in  a  mode  that 
was  known  before  as  applied  to  a  similar  purpose.  I  am 
not  sure  whether  the  matter  is  a  question  for  the  jury,  or 
for  the  Court.  But  if  it  be  a  question  of  fact,  the  jury  have 
found  for  the  plaintiffs,  because  they  find  that  this  was  a 
new  and  useful  invention  as  applied  to  railways,  unless  the 
application  of  it  to  the  timbers  of  a  bridge,  in  a  manner 
that  was  not  fishing,  was  such  as  in  point  of  law  to 
deprive  the  invention  of  novelty.  If  it  be  a  question  of 
law  for  the  Court, — which  I  am  inclined  to  think  it  is 
not, — I  have  come  to  the  conclusion,  that  this  is  not  such 
a  similar  purpose  as  to  deprive  the  patent  of  novelty. 

(a)  These  were  the  illastrations  used  by  Lord  Abinger  in  Losh  t.  Hagne^ 
1  Wa)st.  Pat.  Ca.  202.  208. 
{b)  8  E,  4-  B.  1004,  affirmed  on  appeal,  Id.  1031. 
{r)  See  thifi  case,  pest,  p.  216.  {d)  ^  B.  ^  A.  541. 
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As  to  the  second  question^  the  jury  found  **  that  the 
{astening  of  the  scarf-joint  of  the  longitudinal  beam  at 
the  Hackney  Bridge  was  a  fishing  of  that  joints  but  that 
the  use  of  the  channelled  iron  as  one  of  the  plates  of 
the  fish  arose  from  its  being  already  there  for  the  pur- 
pose of  £astening  the  beams  and  the  iron  together^  and 
was  not  adopted  by  Mr.  Brunei  with  reference  to  or  in 
contemplation  of  the  special  advantages  in  fishing  con- 
templated by  Wild'^  patent."  Then  does  this  finding 
of  the  jury  shew  that  the  invention,  for  which  Wildes 
patent  was  taken  out,  was  in  public  ''  use''  within  the 
meaning  of  that  word  in  sect.  6  of  the  Statute  of  Mo- 
nopolies, 21  Jac.  1.  c.  3.,  which  avoids  a  patent  unless  it 
be  for  some  manufacture,  "  which  others  at  the  time  of 
making  such  letters  patents  and  grants  shall  not  use.'' 
I  think  that  it  is  not.  A  man  cannot  be  said  to  ''  use"  a 
manufacture  in  the  sense  in  which  the  word  must  be  under- 
stood in  this  statute,  and  as  it  would  ordinarily  be  under- 
stood, when  accidentally,  and  without  any  knowledge  or 
intention,  he  produces  that  which,  if  it  were  knowingly 
and  intentionally  done,  and  for  the  purpose  of  trade,  would 
be  a  manufacture.  That  construction  of  the  word  is 
countenanced  in  Morgan  v.  Seaward  (a),  where  the  ques- 
tion came  to  be,  whether  the  patent  was  avoided  by  the 
making  of  one  of  the  machines  by  the  patentee  himself 
in  this  country,  for  the  purpose  of  sending  it  out  to 
Venice.  Parke  B.,  in  delivering  the  judgment  of  ihe 
Conrt,  seems  to  have  had  in  his  mind  throughout  the  idea 
of  nsing  the  machine  as  a  manufacture ;  though  to  some 
extent  the  intention  with  which  and  the  mode  in  which 
it  is  done  are  to  be  considered  together.  I  think  that, 
taking  the  finding  of  the  jury  altogether,  this  was  not 

{a)  2  M.  4-  }V.  oU, 
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a  public  use  of  the  thing  as  a  manufacture^  but  merely 
an  accidental  stumbling  on  it ;  though  I  would  not  be 
understood  to  say  that  I  think  it  is  essential  to  the 
public  use  of  a  manufacture^  that  the  man  who  uses  it 
must  at  the  time  have  fiill  knowledge  of  all  the  advan- 
tages which  will  arise  from  the  user.  I  can  imagine 
cases  in  which  he  might  use  the  thing  as  a  manufacture, 
when,  although  there  were  many  incidental  advantages 
of  which  he  was  not  aware,  still  his  so  using  it  might 
prevent  another  person  from  taking  out  a  patent  for 
those  incidental  advantages  afterwards.  That  question 
however  does  not  arise  here.  Upon  the  finding  of  the 
jury,  this  invention  of  IVild  has  not  been  used  in  any 
sense  which  can  be  called  a  use  of  it  as  a  manufacture. 


Monday^ 
^yri730,1860. 


CocKBUEN  C.  J.  My  brother  Crompton,  who  has  gone 
to  Chambers,  so  far  as  he  heard  the  argument,  agrees 
with  the  view  which  we  have  taken. 

Rule  discharged. 

PoTTBB  against  Pabb  and  others  (a). 

nnH£  declaration  contained  one  count  for  the  infringement  of  a  patent 
dated  2l8t  December,  1836,  for  "certain  improyementfl  in  spinning 
machinery,"  and  a  second  count  for  the  infringement  of  a  patent,  dated 
25th  May^  1842,  for  "  certain  improrements  in  machinery  for  spinning 
cotton,  flax,  and  other  fibrous  substances." 

The  defendant  pleaded,  among  other  pleas,  1st,  not  guil^ ;  Hth,  that 
the  alleged  invention  in  the  declaration  lastlj  mentioned  was  not  a  now 
invention,  and  12th,  that  the  plaintiff  did  not  within  six  calendar  montha 
cause  to  be  enrolled  an  instrument  in  writing  particularly  describing 
and  ascertaining  the  nature  of  the  alleged  inyention  and  in  what  manner 
the  same  was  to  be  performed. 

Issues  thereon. 

In  the  specification  of  the  patent  of  21st  Jkcemher,  1836,  the  plaintiff 
declared  his  invention  to  consist  "  in  the  construction  and  arrangement  of 
certain  machinery  for  the  purpose  of  rendering  the  spinning  machine 

(<?)  See  ant€^  p.  214,  note  (r). 
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called  the  mule,  as  well  as  the  preparation  machine  known  by  the  name 
of  tiie  stretcher,  what  is  commonly  called  self-acting,  or  more  inde-  • 
p^nt  of  the  spinner  or  operatiye  who  attends  such  machine."  After 
desenling,  by  reference  to  annexed  drawings,  the  manner  in  which  this 
vas  to  be  pezformed  and  carried  into  effect^  he  proceeded,  "  Although  I 
ky  no  daim  whateyer  to  the  indiyidnal  or  separate  parts  of  which  the 
maefaiDe  is  oonstmcted,  or  any  of  the  well  known  arrangements  which 
an  commoxt  to  ordinary  mules  and  machines  of  this  class,  yet  I  do  dis- 
tisctly  daim  as  my  inyention, 

"First,  the  spiral  dram  Z  and  the  hyperbolic  screw  ;7,  and  [by]  which, 
in  eoDJonction  with  the  chain  wheel  and  chain,  I  effect  the  winding  or 
motion  as  already  described,  But  I  do  not  confine  myself  exclusively  to 
the  hyperbolic  screw,  as  the  curve  may  be  varied  by  using  a  different 
form  of  spiral  drum ;  but  I  claim  the  application  of  a  symmetric  curve 
to  that  part  of  the  winding-on  motion  of  the  self-acting  mule.  And 
likewise  I  claim  the  application  of  two  spirals,  as  shewn  at  figures  7 
and  8,  at  each  end  of  the  drum,  in  whatever  way  or  manner  the  change 
from  the  spiral  figure  8  to  the  spiral  figure  7  may  be  effected ;  and, 
farther,  as  the  motion  imparted  to  the  spindles  by  the  putting  up  of  the 
earriage  is  by  me,  in  my  present  arrangement,  made  to  assist  the  drum 
in  winding  on,  so,  on  the  other  hand,  if  the  spindles  are  made  to  revolve 
in  the  opposite  direction  to  that  given  by  the  drum,  the  spiral  throughout 
win  have  to  be  made  proportionately  larger. 

"Second,  I  claim  the  arrangement  for  taking  in  the  carriage  by  means 
of  a  rerolTing  arm  or  crank,  with  the  appendages,  already  described. 

"Third,  I  claim  the  section  {/',  in  coijunction  with  a  varying  stop, 
regulated  and  put  in  motion,  as  described,  for  effecting  the  backing-off 
motion. 

"  Fourth,  I  claim  the  general  arrangement  of  the  mule  head  stock  in  a 
perpendicular  position,  as  set  forth  and  described ;  and  likewise  the 
vnngement  for  putting  the  bevils  which  drive  the  drawing  rollers  in 
and  ont  of  gear,  together  with  the  bevils  which  draw  out  the  carriage  by 
means  of  one  movement^  as  described ;  and  likewise  the  arran^ment  for 
putting  down  and  lifting  up  the  faller  wire  by  means  of  the  cam  7,  as 
^i^ntAj  described ;  and  likewise  the  arrangement  by  which  one  revolu- 
tion of  the  shaft  by  which  the  wheel  G  and  its  appendages  are  placed  to 
govern  the  motions  of  the  self-acting  mule,  as  already  described." 

In  the  specification  of  the  patent  of  25th  May,  1842,  the  plaintiff 
^^clared  the  nature  of  his  invention  *'  to  consist  in  certain  various  im- 
proTements  or  arrangements  of  machinery  to  be  applied  to  the  spinning 
nuchine  called  the  self-acting  mule,  for  which  I  obtained  an  English 
patent  bearing  date  the  21st  December,  1836."  After  describing  the 
"dinner  in  which  these  improvements  were  to  be  constructed  and  applied 
^0  >ach  machines,  so  as  to  perform  or  carry  his  invention  into  effect  by 
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referenoe  to  annexed  drawings,  the  specification  proceeded,  "HaTing 
now  described  my  various  improTements,  together  with  some  parts  of 
my  former  specification,  for  the  puipose  of  making  the  application  of 
such  improTements  better  understood,  I  shall  proceed  to  enumerate  what 
I  claim  as  my  present  invention,  which  consists — 

"Firstly,  in  the  combination  of  machinery  by  which  I  effect  the  double 
speed  required  in  fine  spinning,  as  set  forth  and  described. 

"  Secondly,  the  mechanical  arrangement  commencing  with  the  three 
wheel  B  *  and  ending  with  the  large  wheel  D  \  which  takes  in  the 
carnage  with  the  levers  and  catches,  by  which,  including  the  after  draft, 
I  effect  the  coming  out  of  the  carriage. 

"  Thirdly,  the  application  of  the  spiral  drag  pulley  *,  by  which,  in  con- 
junction with  the  crank  F\l  effect  the  bringing  in  of  the  carriage. 

"  Fourthly,  the  application  of  a  new  mechanical  movement  to  the  self- 
acting  mule,  for  preventing  snarles  in  the  yam  at  the  time  the  faller 
wires  are  removed  for  the  commencement  of  the  succeeding  stret<^h,  by 
giving  a  small  rotation  to  the  spindle,  and  thus  taking  up  the  loose 
yam.  I  am  aware  that  the  same  object  may  be  obtained  by  giving  the 
carriage  a  slight  outward  motion,  but  I  confine  myself  to  the  plan  of 
preventing  snarles  above  stated,  which  I  have  fully  set  forth  and  de- 
scribed, but  which  movement  may  be  variously  modified. 

"Fifthly,  the  improved  winding-on  motion,  as  set  forth  in  sheet  2,  which, 
although  in  part  used  in  an  imperfect  form  before  the  date  of  this  patent, 
did  not  produce  a  correct  winding-on  until  I  constructed  the  improved 
curves,  as  represented  on  sheet  2,  and  which,  together  with  the  sector  g  * 
and  g  *,  and  spiral  z  ^,  regulate  the  position  and  form  of  such  curves,  by 
which,  in  conjunction  with  the  parabolic  incline  seen  at  fig.  8, 1  produce  a 
perfect  result.  I  would  here  remark,  that  by  vaiying  the  curve  of  the 
incline,  a  corresponding  variation  must  be  made  of  the  curves,  as  seen  at 
figures  1  and  2,  sheet  2,  but  which  I  consider  to  be  only  a  modification 
of  my  present  arrangement 

"  Sijcthly,  I  claim  the  application  of  a  spring  for  the  puipose  of  increas- 
ing or  diminishing  the  tension  put  upon  the  yam  during  the  winding-on, 
as  seen  atX*,  fig.  4,  sheet  1 ;  likewise  the  improved  form  of  the  lever  /, 
which  is  necessary  when  the  spindles  are  much  inclined,  as  in  fine  spin- 
ning ;  likewise  the  arrangement  of  the  grooved  break  pulley  ^  ^,  as 
attached  underneath  the  carriage  for  restraining  its  impetus  whilst  going 
in,  and  likewise  the  reat  for  the  incline  bowl,  as  represented  at  R  *,  fig.  8, 
sheet  2,  all  of  which  are  fully  set  forth  and  described  in  the  annexed 
sheets  and  drawings. 

"  And  lastly,  with  respect  to  the  general  arrangement  of  the  self-acting 
mule  headstock,  I  do  not  materially  vary  the  position  of  the  various 
movements,  which  arrangement  I  claimed  in  my  former  specification  : 
but  I  have  to  remai'k  that,  in  oi-der  to  increase  the  stability  of  the  ma- 
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dime,  it  is  neeesaaiy  to  place  the  rack  D  \  which  is  attached  underneath 
the  easiage,  and  the  wheel  D\wa  near  the  floor  as  ponible ;  but  I  con- 
iider  [this]  to  be  only  a  modification  of  my  former  arrangement^  and 
therdiaie  do  not  think  it  neceaaazy  to  repeat  the  daim.'' 

On  the  trial,  before  Coekfmm  C.  J.,  at  the  sittmga  at  Guildhall  after 
Trinity  Term,  1859,  it  appeared  that  the  winding-on  motion  in  an 
imperfect  form,  referred  to  in  the  5th  danse  of  the  plaintiff's  claim  of 
1842,  waa  first  obtained  in  a  machine  constructed  by  him  in  1839,  which 
vu  defeetiye  as  it  did  not  keep  the  yam  sufficiently  ti^t  when  winding 
00  at  the  smaUest  part  of  the  oop,  so  as  to  obviate  the  liability  of  the 
janiB  to  marl  or  twist  together.  A  verdict  was  given  for  the  plaintiff, 
leaTe  being  reserved  to  move  to  enter  a  verdict  for  the  defendants  on 
the  plea  of  not  guilty,  and  on  the  11th  and  12th  pleas. 

Jikerton^  in  Michaelmas  Term  following,  obtained  a  rule  nisi  accord- 
in^y  to  enter  the  verdict  for  the  defendants,  on  the  plea  of  not  guilty 
to  the  fint  count,  on  the  ground  that  there  was  no  case  to  go  to  the  jury 
on  that  ooant:  and  also  on  the  11th  and  12th  pleas,  on  the  ground 
that  the  plaintiff's  chum  (dth),  in  the  specification  of  his  alleged  in- 
vention of  1842|  included  the  subject-matter  of  the  invention  described 
aod  claimed  in  the  letters  patent  of  1836,  and  also  included  the  (so  called) 
imperfect  machine  of  1839,  and  that  such  specification  of  1842  did  not 
sdBdently  shew  what  was  claimed  as  the  invention  patented;  or  for 
a  nev  trial,  on  the  ground  of  the  verdict  being  against  the  evidence. 
In  the  following  Easier  Term,  April  26th,  dOth, 
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Moni  and  Hindmarch  shewed  cause:  citing  Harmar  v.  Playne  (11  Ekut, 
101),  Jtipe  V.  PraU  (1  WebsU  Pat,  Ca,  144, 146,  per  Alderson  B.),  Lister  ▼. 
Luikr{SE.^B.  1004,  1017,  affirmed  on  appeal  Id.  1031),  BoviUT. 
JriyiwrtA(7JS:#i?.725). 

The  8oUeit4>r  General  and  T.  Webster  (J.  A.  Russell  with  them  was 
not  called  upon)  were  heard  in  support  of  the  rule. — ^They  cited  Heath 
V.  Unwin,  m  the  Exchequer  Chamber  (12  C.  B.  522,  552  per  Alders(mB,\ 
8.  a  in  House  of  Lords  (16  C.  B.  713,  6  H,  L,  C,  505),  Seed  v.  Higgins, 
in  Exchequer  Chamber  (8  E.  ^  B.  771,  775,  per  Martin  B. ;  776,  per 
WiUes  J. ;  777,  per  BramweU  B.),  Thomas  v.  Foxwell  (6  Jur.,  JV.  S.  271). 


CociBCBN  C.  J.  With  reference  to  the  patent  of  1842,  the  question 
turns  entirely  on  the  construction  which  the  Court  ought  to  put  on  the 
^Kofication.  If  the  trae  construction  had  been  that  the  chiim  of  the 
plamtiff  was  limited  to  the  improved  curves  as  the  means  of  obtaining 
the  improved  winding-on  motion,  the  question  whether  there  had  been 
an  infringement  of  that  part  of  the  specification  has  been  disposed  of  by 
the  jury,  who,  upon  a  conflict  of  e^ddenco,  found,  as  they  had  a  right  to 
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do,  for  the  plaintiff.  But  looking  at  the  whole  of  the  specificalion,  though 
it  is  not  free  finom  ambiguity,  and  might  be  bad  on  the  ground  that  it  is 
uncertain  what  is  claimed,  I  think  the  true  conBtmction  of  the  6th  claufle 
is,  that  the  radiating  apparatus  on  the  conical  drum,  as  shewn  in  sheet  2, 
is  a  substitution  for  the  conical  drum  in  the  patent  of  1836,  and  that  in 
1842  the  plaintiff  intended  to  patent  that  as  a  substantial  part  of  his 
claim,  and  not  only  in  combination  with  the  improved  curves.  He  said 
that  he  had  discovered  that  the  defects  which  prevented  the  full  develop- 
ment of  the  conical  drum  and  its  appendages  in  the  patent  of  1836  might 
be  cured  by  the  substitution  of  a  radiating  apparatus  in  connection  with 
the  appendages ;  that  he  had  made  that  radiating  apparatus  in  1839,  and 
that  it  did  not  work  satisfactorily ;  and  that  he  had  now  improved  it  by 
substituting  for  one  portion  of  it  an  improved  system  of  curves ;  and  he 
contended  that  he  might  then  take  out  a  patent  for  the  radiating  appa- 
ratus, which  he  had  made  perfect  by  the  improved  curves.  In  that  he 
was  wrong,  for  he  had  already  made  known  to  the  world  the  principal 
part  of  the  machine ;  and  he  could  not  take  out  a  fresh  patent  for  a 
combination,  including  that  and  the  improvements,  without  expressly 
stating  that  the  patent  was  for  a  new  combination  only.  Therefore  the 
patent  of  1842  falls  to  the  ground  for  want  of  novelty,  and  the  verdict 
must  be  entered  for  the  defendant  on  the  11th  plea»  in  pursuance  of 
leave  reserved. 

As  to  the  patent  of  1836,  the  specification  claims  a  spiral  movement 
by  means  of  the  apparatus  therein  described — ^the  spiral  drum  and  chain 
and  hyperbolic  screw,  which  last,  it  says,  may  be  varied.  For  that  ap- 
paratus the  plaintiff,  in  the  patent  of  1842,  substitutes  an  entirely  new 
apparatus  in  express  terms.  I  think  the  two  are  perfectly  distinct ;  and, 
indeed,  it  hardly  lies  in  the  mouth  of  the  plaintiff  to  say  the  contrary, 
because  if  they  are  not  distinct,  and  consequently  substantially  new,  the 
patent  of  1842  would  be  bad,  as  patenting  an  old  invention.  The  plain- 
tiff has  sought  to  establish  an  infringement  of  the  patent  of  1842,  and 
contends  that  the  defendants*  machine  is  practically  the  same  as  his, 
effecting  the  same  result  by  the  substitution  of  mechanical  equivalents. 
But  the  defendants  cannot  have  infringed  both  patents,  because  the 
apparatus  in  that  of  1836  and  the  apparatus  in  that  of  1842  are  distinct. 
Their  machine  is  an  infringement  of  the  patent  of  1842,  and  not  of  the 
patent  of  1836,  and  the  patent  of  1842  is  bad  for  the  reasons  already 
given. 


Crompton  J.  As  to  the  patent  of  1842, 1  am  of  opinion  that  the 
defendants  are  entitled  to  the  verdict  on  the  issue  upon  the  plea  denying 
the  novelty.  I  think  the  plaintiff  claims  as  part  of  his  invention  what 
is  not  new,  unless,  as  Mr.  Monk  contends,  the  claim  is  confined  to  the 
improved  curves ;  but,  if  that  had  been  so,  still  the  defendants  would  have 
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Rieceeded,  becanjse  the  whole  matter  was  left  to  the  juiy  as  to  whetheiT*^ 
thej  had  infinnged  anj  part  of  it,  and  no  particular  question  was  made  of  . 
the  improTedcurres ;  so  that  we  might  faaTO  moulded  the  rule.  HoweTer, 
I  think  the  plaintiff  claims  more  than  the  improTed  curres.  In  the  first 
instanee,  he  declares  the  nature  of  his  invention  to  consist  in  various 
improrementB  in  the  spinning  machine,  for  which  he  obtained  a  patent 
in  1836;  and  I  cannot  go  so  far  as  to  construe  as  a  disclaimer  the  words 
in  daose  5,  "  which,  although  in  part  used  in  an  improper  form  before." 
I  think  the  plaintiff  meant  to  claim  that  imperfect  machine,  except  so 
&r  as  is  specified  in  the  patent  of  1836.  If  not,  the  specification  would 
be  entirely  ambiguous :  it  would  not  be  possible  to  say  how  much  he  did 
and  how  much  he  did  not  claim. 

The  other  question  depends  on  the  construction  of  the  patent  of  1836. 
The  same  result  is  obtained  by  the  plaintiff's  and  by  the  defendants'  ma- 
chines, but  by  different  means.  The  plaintiff  in  his  specification  of  1836, 
does  not  claim  any  particular  part  of  the  machine ;  he  does  not  confine 
himself  to  the  hyperbolic  screw ;  he  claims  the  spiral  drum,  the  hyperbolic 
screw  and  the  chain  for  the  purpose  of  producing  the  winding-on  motion. 
The  only  doubt  in  my  mind  was  whether,  in  the  defendants*  machine, 
there  vas  not  a  combination  of  mechanical  equivalents  substituted  for ' 
those  in  the  plaintiffs  machine  for  producing  the  same  result.  But  I  think 
this  case  is  within  the  authority  of  Seed  v.  Higgins,  on  appeeil  (8  E.  j-  B, 
771),  and  that  the  defendants'  plan  of  producing  the  varying  circumference 
is  not  a  mechanical  equivalent.  The  same  result  is  worked  out  in  a 
different  way,  and  therefore  the  defendants  have  not  infringed  the  plain- 
tiff's patent. 
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Blackburx  J.  As  to  the  second  count,  the  question  is  whether,  upon 
the  evidence  the  defendants  are  entitled  to  a  verdict  on  the  12th  plea.  I 
agree  that  they  are.  We  must  look  at  what  the  plaintiff  claims ;  and  if 
poit  of  &at  had  been  published  or  used  before  the  date  of  the  patent,  it 
vas  not  then  new,  and  it  is  immaterial  whether  it  had  been  invented 
More  by  the  plaintiff  himself  or  by  another  person,  and  whether  it  had 
heen  patented  before  by  the  plaintiff  or  by  another  person.  The  speci- 
fication of  1842  claims  improvements  on  the  machine  of  1839,  and  there- 
fere  the  second  patent  is  not  new. 

That  brings  us  to  the  question  whether  the  machine  of  1839  is  part  of  the 
daim  of  1842.  I  think  it  is  dear  that  the  specification  does  not  claim  the 
iKiKhine  of  1836,  but  that  it  does  introduce  the  machine  of  1839 ;  because 
sheet  2  includes  a  great  deal  of  the  machine  of  1839,  and  what  follows 
cannot  be  considered  as  a  disclaimer.  Then  as  to  whether  on  the  plea  of 
Dot  guilty  there  is  evidence  of  infiingement  of  the  patent  of  1836, 1  agree 
^th  Brmicen'B.,  in  Seed  v.  Higgins,  on  appeal  (8  E.  #  B.  771,  77G),  that 
ve  most  first  find,  as  a  point  of  law,  what  the  specification  of  1836  claims. 
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and  then  examine  what  the  alleged  in&ingement  is.  That  patent  is 
more  difficult  to  understand  than  the  other:  but  though  I  have  had 
some  doubtf  I  think  the  plaintiff  does  not  claim  merely  the  right  of 
causing  the  surface  to  vary  in  any  way  (I  am  not  sure  whether  such  a 
claim  would  be  good),  but  a  varying  speed  by  varying  the  motion  by 
means  of  a  spiral  drum  and  a  screw  capable  of  some  variation.  I  find 
nothing  claimed  except  the  doing  something  by  means  of  a  screw  with 
other  things.  Now  nothing  is  an  infringement  which  does  not  amount  to 
doing  the  same  thing  or  its  equivalent^  and  I  do  not  find  in  the  defendants' 
process  any  use  of  a  screw,  hyperbolic  or  otherwise ;  and  therefore  the 
defendant  has  not  infringed  the  patent  of  1836. 

Rule  absolute  (a). 


(a)  The  arguments  and  judgments  in  this  and  the  principal  case  have 
been  partly  compiled  from  the  note  books  of  the  late  T,  F.  Ellis,  Esq., 
and  Francis  Ellis,  Esq. 


IN  THE  EXCHEQUER  CHAMBER. 


1862. 

Mondai/, 
February  3d. 


Harwood  and  another,  executors  of  C.  H.  Wild, 
against  The  Great  Northern-  Railway  Com- 
pany. 

For  head  note,  see  ante,  p.  104. 


n^HE  defendants  haTing  appealed  against  the  above 
decisiony  the  case  was  argued  before  Pollock  C.  B., 
Channell  and   mide  BB.,   and    Wmiams,   TFilks  and 
Byks  JJ.,  in  Triniiif  Term,  June  13th,  14th,  1861. 


BoviU  (C  E.  Pollock  and  Horace  Lloyd  with  him),  for 
the  defendants. — The  term  ''fishing'^  is  derived  from 
ajffiche,  and  was  originally  appUed  to  spUdng  a  mast  with 
a  splint,  and  thence  was  introduced  into  carpentry ;  see 
Tredgold  on  Carpentry.  [  Channell  B.  referred  to  Falconer^ s 
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Marine  Dietionary^   by   Bumey  (a).]      [The  argament 
and  cases  cited  were  the  same  as  in  the  Court  below.] 

Grove  [Hindmarch  and  T.  Webster  with  him),  for  the 
plaintiffs. — First,  fVilcPs  invention,  as  applied  to  fishes 
for  rails  of  railways,  contrasted  with  the  use  of  grooved 
or  channelled  iron  in  the  construction  of  bridges  where 
there  is  no  scarf  or  joint,  is  the  subject  of  a  patent.  The 
manner  in  which,  and  the  purpose  for  which,  the  chan- 
nelled iron  was  used  in  the  timber  bridges'  on  railways 
were  different  from  those  in  JVilcFs  patent.  In  the  timber 
bridges  the  channelled  iron  buckles  on  the  tranverse 
planks  which  support  the  flooring  to  the  main  beams,  and 
resists  vertical  pressure ;  and  the  jury  found  that  in  those 
bridges  there  was  no  fishing.  [Pollock  C.  B.  Suppose 
the  jury  found  two  things  to  be  different,  and  it  appeared 
to  the  eye  and  mind  of  the  Court  that  they  were  the 
same,  the  Court  would  be  bound  to  say  that  the  two 
things  were  the  same,  and  that  there  was  no  invention ; 
in  that  case  the  finding  of  the  jury  would  be  immaterial. 
Independently  of  the  finding  of  the  jury,  it  is  clear  that 
the  channelled  iron  in  those  bridges  had  nothing  to  do 
▼ith  fishing.]  In  WilcPn  patent  the  object  is  to  make 
the  rails  like  one  continuous  piece  of  iron,  and  mainly 
to  resist  lateral  as  well  as  vertical  pressure;  also,  by 
making  the  head  of  the  screws  square,  to  prevent  the 
bolts  from  unscrewing — ^thus  two  incidental  advantages 
are  obtained  by  the  variations  in  fVtld's  patent     There 

(«)  **  ¥tSK'fV<nU,  or  Paunch,  (jumelUf  Fr.)  is  a  long  piece  of  oak  op  flp 
timber,  eonrex  on  one  aide  and  concave  on  the  other,  used  to  strengthen 
the  lover  maets  or  the  yards,  when  they  are  sprung,  or  hare  receiyed 
aome  damage  in  battle  or  in  tempestuons  weather,  &c.  to  effect  which 
they  are  well  secured  by  stout  rope,  called  woolding." 
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is  no  case  in  which  a  patent  has  been  avoided  on  the 
ground  of  want  of  novelty  in  the  subject-matter  where 
there  has  been  a  material  modification  of  the  prior  use. 
In  Losh  V.  Hague  (a)  the  wheel  used  on  a  common  road 
was  patented  by  the  plaintiff  for  use  on  a  railway.  In 
Bruntan  v.  Hawhes  {b)  the  plaintiff  claimed  to  do,  with 
ships'  anchors  having  two  flukes,  what  had  been  done 
with  the  mushroom  and  the  adze  anchors.  In  Tetley  v. 
Easton  (c),  which  was  a  very  complex  case,  the  wheel 
had  been  anticipated  in  a  previous  patent.  In  The  Patent 
Bottle  Envelope  Company  v.  Seymer  {d)  a  well  known 
tool  was  applied  to  previously  untried  materials.  In 
The  Queen  v.  Cutler  {e)  the  tubes,  which  had  been  used 
before,  were  applied  in  a  known  manner  to  a  new  use. 
In  Brook  v.  Aston  (f)  the  identical  machine  was  applied 
in  the  old  manner  to  a  similar  or  analogous  material 
In  some  of  the  cases  in  which  the  patent  was  upheld,  as 
in  Crane  Y.  Price  {g),  there  was  nothing  of  invention,  but 
a  better  and  cheaper  result  was  produced  by  the  use  of 
anthracite  coal  combined  with  a  hot  air  blast  in  smelting 
iron.  Tindal  C.  J.  said,  p.  602-603, "  We  are  of  opinion, 
that  if  the  result  produced  by  such  a  combination  is 
either  a  new  article,  or  a  better  article,  or  a  cheaper 
article  to  the  public  than  that  produced  before  by  the 
old  method,  such  combination  is  an  invention  or  a 
manufacture  intended  by  the  statute,  and  may  well 
become  the  subject  of  a  patent."  [Pollock  C.  B.  The 
decision  in  that  case  was  carped  at  at  the  time,  but  the 


(fl)  1  Wfbst,  Pat.  Co.  202.  (h)  AB.^A.64tl. 

(c)  2  a  £.  M  S.  706.  (d)  6  C.  B.  K  &  164. 

(e)  Sa^K.  215.228;  Macr.  Pat  Ca,  124. 
if)%E.^B,  478;  affirmed  on  appeal,  5  Jur,  N.  8.  1025. 
is)  4  M.  #  Gr,  680. 


XXV.  VICTORIA. 


225 


groimd  of  it  is  this,  that  nobody  could  by  possibility  tell 
what  the  result  would  be  if  the  hot  air  blast  was  applied 
to  anthracite  coal,  which  had  never  been  used  before  in 
smelting  iron.   The  Court  considered  iron  produced  at  a 
cost  of  2/.  per  ton  a  different  substance  from  iron  pro- 
daced  at  a  cost  of  4/.  per  ton.]    In  HM  v.  Jarvis  {a)  the 
gas  flame,  for  singing  off  the  superfluous  fibres  of  lace, 
produced  a  better  article  and  made  a  change  in  the  sub- 
ject-matter.    In  Newton  v.  Vaucher  (A)  the  application  of 
the  lining  of  soft  metal  to  a  purpose  different  from  that  for 
which  it  had  been  first  patented  was  held  to  be  the  sub* 
ject-matter  of  a  patent.    {^Pollock  C.  B.    The  patents  in 
those  cases  were  for  improvements  in  machinery.]    There 
is  a  broad  distinction  between  discovery  and  invention : 
a  person  discovers  a  principle,  invention  is  the  new  appli- 
csUion  of  a  principle.     In  Higgs  v.  Goodwin  (c)  it  was 
held  that,  the  purpose  for  which  the  chemical  agent  was 
used  being  different,  there  was  no  infringement.    [Pollock 
C.  B.     In  that  case  the  defendant  had  no  purpose  in 
unng  the  process  and  chemical  agent  specified  in  the 
plaintiff's  patent.    In  the  case  of  machinery  and  chemi* 
cal  results,  I  can  understand  the  difference  of  purpose 
bdng  material ;  but  a  chemical  product  discloses  nothing 
to  the  public]    The  Court  will  look  at  the  subject  of 
the  patent   Where  a  change  in  the  form  of  the  material 
or  in  the  mode  of  operating  is  essential  for  obtaining  a 
saocessfol  result,  there  is  invention, — consisting  in  the 
new  adaptation  or  the  new  end  accomplished. 

Secondly,  the  accidental  user  of  the  fishing  by  Brunei, 
in  the  Hackney  Bridge,  does  not  avoid  WiUPn  patent. 
Though  the  thing  was  in  existence,  and  the  public  might 

(a)  1  Webst.  Pat.  Co,  100,  and  409,  note  {f). 

(h)  6  Exeh.  859.  (c)  E.  B.  f  E.  529. 
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have  seen  it^  there  was  no  public  use  of  it.    If  a  person^ 
who  first  obtains  a  new  and  yaluable  result,  is  in  igno- 
rance of  that  result,  he  has  not  made  an  invention;  and 
does  not  prevent  another  person  who  discovers  the  same 
result  from  taking  out  a  patent ;  Minter  v.  Mower  (a),  per 
Jjor^Denman  at  nisi  prius;  Hills  v.  The  London  Gas  Light 
Company  {b).    Suppose  a  man  pours  three  liquids  into  a 
bottle  which  produces  an  important  result,  but  it  is  not 
used,  that  does  not  disclose  the  invention  to  the  public. 
[Pollock  C.  B.     The  principle  on  which  a  patent  in 
chemistry  may  be  attacked  or  supported  is  different  from 
that  on  which  a  patent  in  mechanics  may  be  attacked  or 
supported.      There  is  considerable  difficulty  in  getting 
any  clear  principle  in  any  one  branch  of  patent  law : 
the  only  subject  of  a  patent  mentioned  in  stat.  21  Jac.  1. 
c.  8.  is  a  new  "  manufacture,''  and  probably  that  was  the 
only  subject-matter  originally  intended;  but  patents  are 
now  continually  taken  out  for  processes  and  machines. 
All  these  admit  of  different  considerations.    K  a  man 
has  made  an  article  by  machinery  or  by  chemical  pro- 
cess, and  has  issued  it  largely  as  an  article  of  commerce, 
he  could  not  take  out  a  patent  for  it,  because  he  has 
published  the  invention ;  and,  if  so,  no  one  else  could.] 
It  depends  upon  the  degree  of  publication.     [He  cited 
Jones  V.  Pearce  (c).  Stead  v.  Anderson  (d),  Handcock  y. 
Sommercett  (e),  direction  of  fViUiams  J.  to  the  jury; 
Betts  V.  Menzies  (/)  and  Lister  v.  Leather  (g);   and 


(a)  1  WeUt,  Pat.  Co.  138.  140;  A  C.  in  banc,  6  A.  f  R  736. 
(A)  6H.^N.  312.  (c)  1  Welfst.  Pat.  Co.  122. 

(d)  4  a  B.  80e. 

(«)  Webster  on  Properiif  in  l)€tign$,&^,9(}. 

(/)  SK^B.  923;  affirmed  in  Exch.  Ch.  I  E.  f  E.  1020;  revened 
in  H.  L.  31  L.  J:  Q.  B.  233. 
(S)  BE.f  B.  1004. 
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WiUiams  J.  referred  to  the  American  case  cited  in" 
Webtter  an  Property  in  Designs,  p-  63.  Further,  the 
ban  of  iron  placed  along  the  under  side  of  the  Hackney 
Bridge  would  not  suggest  the  improvement  in  fishing 
the  rails  of  railways  any  mord  than  the  fishing  of  a 
loast  would  do. 
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C  E.  Pollock  {BoviU  absente),  was  heard  in  reply. — 

Brtaieij  in  using  the  channelled  iron  for  the  joint  in  the 

Eaekney  Bridge,  did  that  which  anybody  would  have 

done  under  the  same  circumstances.    [fFilliams  J.   That 

is  a  question  of  &ct  for  the  jury.    Channell  B.     It  is 

not  found  either  way,  whether  there  is  or  is  not  identity 

between  the  fishing  of  the  longitudinal  beams  by  Brunei 

in  the  Hackney  Bridge  and  WibTs  invention.]     Tetley  v. 

EaUon  (a)  shews  that  a  man  who  sees  a  further  result 

in  a  machine  which  was  not  in  the  mind  of  the  inventor, 

ud  without  alteration  applies  it,  cannot  take  out  a 

patent  for  its  discovery.   [He  also  referred  to  the  finding 

of  the  jury  in  Minter  v.  Mower  (i).]     There  was  the 

tame  thing  in  the  Hackney  Bridge  as  in  fViUTs  patent, 

and  the  objects  were  the  same  in  obtaining  strength  and 

fixity;  whether  the  strength  acquired  was  vertical  or 

^^^erd  cannot  make  a  material  difference. 

Cur,  adv.  vult 

^ULEs  J.  {Feb.  8.)  delivered  the  judgment  of  the 
Conpt. 
This  was  an  action  upon  a  patent  '*  for  improvements 


(«)2C.J.jf.flf.706. 

W  1  Wikt,  Brt.  Co,  13a  141.,  8.  C.  in  banc,  6  A.  ^E,  736. 
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in  fishes  and  fish  joints  for  connecting  the  rails  of 
'  railways." 

The  pleas  raised  the  question  whether  the  invention 
was  new^  and  whether  it  was  a  good  subject-matter  of  a 
patent. 

The  material  part  of  the  specification  was  as  follows. 
[His  Lordship  read  the  beginning  of  the  provisional 
specification^  ante,  p.  195 ;  and  the  claim  in  the  com- 
plete specification,  ante,  p.  197.] 

It  thus  appears  upon  the  face  of  the  specification  that 
there  was  nothing  new  in  the  joints  of  the  rails,  and 
nothing  new  in  the  process  of  fishing ;  and  that  the  only 
difference  between  the  known  method  and  that  patented 
consisted  in  the  fishes  being  grooved,  so  as  to  hold  the 
heads  of  the  bolts  firmly,  and  to  require  a  less  quantity 
of  iron  in  their  construction. 

Now,  of  course,  if  the  application  of  grooves  in  pieces 
of  iron  used  for  the  purpose  of  holding  pieces  of  other 
materials  firmly  together,  with  a  view  to  the  saving  of 
materials  and  the  better  fixing  of  the  bolts  by  which  the 
necessary  solidity  was  obtained,  had  been  new, — which  it 
clearly  and  notoriously  was  not, — this  would  have  been 
a  sufficient  subject-matter  of  a  patent.  On  the  other 
hand,  if  the  application  of  such  grooves  in  pieces  of  iron 
so  used  had  previously  been  made  for  a  purpose  the  same 
as  or  analogous  to  that  for  which  the  patentee  applied 
such  grooves,  and  there  was  no  novelty  or  invention  in 
the  mode  of  applying  the  old  contrivance  to  the  new 
purpose,  such  application,  though  useful  and  made  by  the 
patentee  for  the  first  time,  in  this  particular  instance, 
would  not  be  an  invention  for  which  a  patent  could 
lawfully  be  granted,  or,  being  granted,  could  be  sustained. 
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The  parts  of  the  eyidence  material  to  be  considered 
are  stated  in  the  case  as  follows.     [His  Lordship  read  ~ 
the  evidence,  ante,  p.  199^  beginnings  ^'It  was  also 
proved/'  and  pp.  200-201,  and  the  findings  of  the  jury 
in  pp.  201-202.] 

It  appears,  from  the  statements  of  the  case  above 
recited,  that  the  alleged  invention  claimed  by  Wild  as 
his,  when  applied  to  the  pieces  of  iron  used  for  holding 
together  the  ends  of  rails  to  make  them  for  practical 
purposes  a  continuous  solid  body,  had  previously  been 
known  and  used  as  applied  to  pieces  of  iron  used  for 
holding  t<^ether  the  broad  sides  of  pieces  of  wood  placed 
vertically  upon  one  another,  to  make  them  for  practical 
purposes  a  continuous  solid  body.     In  each  case  the 
benefit  contemplated  and  efiected  was  effected  by  means 
of  the  groove,  which  gave  lightness  with  strength  to  the 
bindmg  iron,  and  served  to  hold  the  heads  of  the  bolts 
steady  whilst  the  nuts  were  being  screwed  on  at  the 
other  end.     This  was  the  one  mechanical  contrivance 
used  in  each  case.     It  was  complete  in  itself  when  first 
invented;  and,  though  not  immediately  applied,  it  was 
immediately  applicable  to  all  forms  of  pieces  of  iron  used 
for  holding  together  other  materials  by  the  aid  of  bolts 
having  a  bearing  upon  the  pieces  of  iron.   It  required  no 
new  invention,  but  merely  an  application  of  the  mechanical 
contrivance  already  invented  and  used, — to  employ  it  upon 
leveral  strips  of  iron  instead  of  one  strip  of  iron,  to  hold 
together  iron  instead  of  wood,  materials  placed  together 
horizontally  instead  of  materials  placed  together  verti^ 
cally,  solids  the  small  ends  of  which  are  in  contact  instead 
of  solids  the  broadsides  of  which  are  in  contact,  rails 
instead  of  beams. 
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Indeed  it  further  appears  from  the  facts  recited  that 
the  invention  in  question  had  been  previously  applied  to 
pieces  of  iron  used  for  fishing  in  the  instance  of  the 
Hackney  Bridge. 

The  counsel  for  the  plaintiffs  endeavoured  to  get  rid 
of  the  effect  of  this  hj  contending  that  Mr.  Brunei  made 
use  of  the  grooved  iron  only  because  it  was  lying  at  the 
place,  and  other  iron  was  not  in  readiness,  and  that  in 
using  it  he  did  not  contemplate  the  **  special  advantages'* 
in  fishing  contemplated  by  JFihTs  patent. 

Now  this  expression,  "  special  advantages/*  is  a  vague 
one,  and  calculated  to  mislead  unless  its  true  meaning 
and  value  be  ascertained.  It  is  clear,  even  from  the 
specification,  that  such  special  advantages  do  not  include 
any  difference,  much  less  improvement,  in  the  grooves, 
or  in  the  mode  of  making  them  or  applying  them  to  the 
rails,  or  anything  other  than  the  application  of  grooves 
to  fishing  rails.  It  follows  that  the  statement,  that  Mr. 
Brunei  used  the  grooved  iron  for  fishing  without  reference 
to  the  "  special  advantages''  of  fFiUTa  patent,  means 
nothing  more  than  that  he  did  not  know  of  or  refer  to 
the  use  to  which  the  grooved  iron  could  be  put  in  fishing 
rails.  It  stands  that  he  used  it  for  fishing,  and  it  is  not 
proved  or  suggested  that  he  was  ignorant  of  the  advan- 
tages in  point  of  strength  combined  with  lightness  and 
the  holding  of  the  heads  of  the  bolts  whilst  the  nuts 
were  being  screwed  on.  Indeed  the  paragraph  imme- 
diately following  the  description  of  the  bridge  states  the 
contrary.  It  would  be  erroneous  to  describe  this  as  a 
case  in  which  the  person  who  used  the  contrivance  was 
ignorant  of  the  principle  and  of  its  beneficial  action  in 
the  particular  instance,  though  we  by  no  means  say 
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that  prior  use  of  an  invention  is  to  be  of  no  avail  because 
the  principle  upon  which  it  acts  was  either  unknown 
or  misapprehended. 

We  need  not  however  advert  further  to  the  considera- 
tions arising  out  of  the  use  of  the  grooved  iron  for 
ishing  in  the  Hackney  Bridge  ;  because  in  our  opinion, 
quite  independent  of  the  use  at  that  bridge,  the  use  of 
grooves  in  pieces  of  iron  for  holding  materials  together 
by  means  of  bolts  and  nuts  had  been  given  to  the  world, 
together  With  all  its  advantages,  before  the  date  of  WildP% 
patent ;  and  fFibPa  alleged  invention  was  a  mere  appli- 
cation of  that  old  contrivance,  in  the  old  way,  to*  an 
analogous  subject,  without  any  novelty  or  invention  in 
the  mode  of  applying  such  old  contrivance  to  the  new 
purpose.  And  an  application  such  as  this  does  not  make 
a  Talid  subject-matter  for  a  patent.  See  Tetley  v.  Easton, 
2C.B.N.S.706;  Brook  v.  Aston,  S K ^ B.  47S ;  S.  C. 
in  error,  28  Law  Joum.  Q,  B.  175 ;  5  Jur.  N.  S.  1025. 

The  judgment  of  the  Court  below  to  the  contrary 
effect  must  therefore  be  reversed,  and  the  rule  must  be 
absolute  to  enter  a  verdict  for  the  defendant  upon  the 
pleas  denying  the  novelty  of  the  invention  and  that  it 
▼as  the  subject-matter  of  a  patent 

Judgment  reversedi  and  rule  absolute 
accordingly. 
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Wright  against  Wilkin. 


A  testatrix  by  her  will,  after  giving  seyeral  legacies,  some  of  which 
were  legal  and  others  were  Toid  as  being  contrary  to  the  Mortmain  Act, 
9  G,  2.  e.  36.,  proceeded  as  follows :  "  I  give,  devise  and  bequeath  to  7'. 
AT.  W.  all  my  real  estates,  both  freehold  and  copyhold,  and  all  the  residue 
of  my  personal  estate  ao4  e£fects,  to  hold  to  him  the  said  T.  M.  W^  hij 
heirs,  executors,  administrators  and  assigns,  for  ever,  upon  this  express 
condition,  that  if  my  personal  estate  should  be  insufficient  for  tJbe  purpose, 
he  o(  they  do  and  shall,  within  twelve  months  after  my  decease,  pay  and 
dischaige  all  and  every  the  legacies  hereinbefore  bequeathed.  And  I  feel 
confident  that  he  will  comply  with  my  wish,  it  being  my  particular 
desire  that  all  the  above  legacies  shall  be  paid.  And  I  do  hereby  charge 
and  make  chargeable  all  my  said  real  and  personal  estate,  with  the  pay- 
ment of  the  aforesaid  legacies  and  bequests."  The  testatrix  nominated 
and  appointed  W.  8.  and  A.  C.  executors  and  trustees  of  her  will ;  and 
the  wiU  contained  the  ordinary  clauses  for  the  protection  of  trustees. 
There  were  codicils  of  subsequent  dates  which  did  not  vair  the  disposi- 
tion in  the  will.  The  personal  estate  was  insufficient  for  the  payment  of 
the  legacies,  and  T.  M.  W.  did  not^  within  twelve  months  after  the  decease 
of  the  testatrix,  pay  any  of  them.  Held,  by  this  Court  and  affirmed  by 
the  Exchequer  Chamber,  that  the  words  "  upon  express  condition*'  did 
not  create  a  condition  for  breach  of  which  the  heir  might  enter;  but 
created  a  trust  which  the  defendant^  ta3ung  the  legal  estate,  would  in 
equity  be  bound  to  perform. 


nPHIS  was  an  action  of  ejectment  for  the  recovery  of 
a  farm  and  divers  lands  and  dwelling  houses  :  being 
the  freehold  and  copyhold  hereditaments  of  which  one 
Mary  Mann  died  seised. 

On  the  trials  before  Cockbum  C.  J.^  at  the  Spring  Assizes 
for  the  county  of  Norfolk,  in  1860,  the  heirship  of  the 
plaintiff  to  Mary  Mann,  as  to  17  acres  (part  of  the  land 
mentioned  in  the  writ  of  ejectment)  was  admitted  by  the 
defendant,  and,  as  to  the  residue  of  the  land,  the  question 
of  pedigree  was  reserved  for  the  decision  of  the  learned 
Judge  in  the  event  of.  the  plaintiff  having  a  verdict 
The  defendant  relied  on  the  due  execution  by  Alary 
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Mann  of  a  will  and  codicils  thereto.     The  will  bore  date       [I860.] 
15th  May,  1854,  and  was  as  follows :  Wriqut 

"  First  I  nominate  and  appoint  W.  Seppings  and  A.      wilkik 
Carter,  both    of  Kin^z   Lynn,  gentlemen,   executors 
and  trustees  of  this  my  wiU,  and  give  to  each  of  them, 
tiie  said  iV.  Seppings  and  A.  Carter,  the  sum  of  100/. 
fiur  the  trouble  they  may  hare  in  the  execution   of 
this  my  wQl  over  and  above  their  necessary  costs,  charges 
and  expences.    And  I  direct  that  all  my  just  debts, 
iimeral  and  testamentary  expences  shall  be  fuUy  paid 
and  satisfied,  as  soon  as  conveniently  can  be  after  my 
decease,  out  of  my  personal  estate  and  effects.     And  it 
is  my  urgent  request,  and  I  hereby  desire,  to  be  buried 
in  the  chapel  of  Tilney  Saint  Lawrence,  in  the  county 
of  Norfolk,  in  which  parish  my  dear  deceased  parents 
and  relatives  are  buried.      And  I  give  and  bequeath 
unto  my  two  servants,  Jane  Burton  and  Sarah  Burton, 
an  my  household  furniture  of  every  description  (save  and 
except  as  hereinafter  mentioned),  for  their  use  absolutely, 
to  be  divided  between  them ;  and  I  hereby  request  that  the 
said/.  Burton  and  S.  Burton  shall  reside  in  my  dwelling- 
boose  for  three  months  next  after  my  decease  free  of  every 
expense ;  and  that  my  executors  will,  during  that  time, 
pay  for  their  maintenance  and  support  and  all  rates  and 
taxes  and  other  outgoings  on  account  of  my  said  dwel- 
ling-house out  of  my  personal  estate.    And  I  give  and 
bequeath  all  my  linen  and  wearing  apparel  of  every 
description  unto  M.  Hemington,  of  King^s  Lynn  aforesaid, 
spinster.     And  I  give  unto  the  Rev.  W.  Coulcher  my 
watch,  plate  and  trinkets.     And  I  give  and  bequeath 
^to  the  said  fF.  Seppings  an  engraving,  framed  and 
glazed,  of  '  The  DelugeJ"  And  I  give  and  bequeath  unto 
my  young  friend  JF.  A.  Jarvis  two  engravings,  framed 
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[I860.]  and  glazed,  one  being  *  BeUhazzar^s  Feast '  and  the  other 
Wbiqht""  '  ^A^  ^^^l  ^f  Babylon.*  And  I  give  and  bequeath  unto 
WiuLiv.  ^'  Hemingtan  the  sum  of  200/.  And  1  give  and  be- 
queath unto  my  servant,  the  said  J.  Burton,  the  sum  of 
500/.,  and  to  my  other  servant,  the  said  8.  Burton,  the 
sum  of  200/.  And  I  give  to  my  said  executors  the  sum 
of  10/.,  to  be  paid  to 'and  divided  between  the  four  poor 
women  who  shall  at  my  decease  be  living  in  the  South 
Lynn  Almshouses,  called  Valingers  Almshouses*  And 
I  give  and  bequeath  to  my  friend  Mr.  L.  W.  Jartis 
the  sum  of  40021,  and  to  his  son,  L.  W.  Jarms,  the  like 
sum  of  400/.  I  give  and  bequeath  to  the  treasurer 
at  the  time  being  of  the  Lynn  and  West  Norfolk  Hos~ 
pital  the  sum  of  200L,  to  be  applied  towards  carrying  on 
the  charitable  designs  of  the  said  Institution.  And  I 
give  and  bequeath  unto  the  vicar  and  chapelwardens  of 
THlney  St.  Lawrence  aforesaid  the  sum  of  50/.,  to  be 
distributed  by  them  amongst  the  poor  belonging  to  that 
parish  as  the  said  vicar  and  chapelwardens  shall  think 
proper;  and  I  direct  my  said  executors  to  pay  and 
distribute  amongst  such  of  the  poor  as  they  may  con* 
sider  objects  of  charity,  living  in  All  Sainfs  Street  in 
South  Lynn  at  the  time  of  my  decease,  the  sum  of  50/. : — 
and  which  two  sums  of  50/.,  I  direct  shall  be  paid  within 
three  months  after  my  decease.  And  I  give  and  bequeath 
unto  the  said  vicar  and  chapelwardens  of  Tilney  St. 
lAoorence  for  the  time  being  aforesaid  the  further  sum 
of  800/.,  which  I  direct  them  to  invest  in  some  or  one 
of  the  public  stocks  or  Ainds  of  Great  Britain,  and  to 
apply  the  dividends  and  annual  produce  thereof  towards 
the  keeping  up  and  repairing  of  the  said  chapel  of  Tilney 
St  lAiwrence  aforesaid  for  ever.  And  I  give  and  be- 
queath unto  the  Rev.  Mnt.  Currie,  of  Tilney  aforesaid, 
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tLesam  of  19L  19s.  And  I  give,  devise  and  bequeath  unto 

Thmoi  Martin  Wilkin,  of  FumivaVs  Inn^  in  the  city  of 

London,  gentleman,  all  my  real  estates,  both  freehold 

and  copyhold,  in  Tilney  S^.  Lawrence,  Tilney  All  Saints, 

and  elsewhere  in  Great  Britain,  and  all  the  residue  of 

my  personal  estate  and  effects,  to  hold  to  him  the  said 

7.  M.  Wilkin,  his  heirs,  executors,  administrators  and 

aaogns,  for  ever,  npon  this  express  condition,  that  if  my 

personal  estate  should  be  insuflBcient  for  the  purpose, 

that  he  or  they  do  and  shall,  within  twelve  months  after 

my  decease,  pay  and  discharge  all  and  every  the  legacies 

berembefore  bequeathed.     And  I  feel  confident  that  he 

lill  comply  with  my  wish,  it  being  my  particular  desire 

that  all  the  above  legacies  shall  be  paid.     And  I  do 

Hereby  charge  and  make  chargeable  all  my  said  real 

and  personal  estate  with  the  payment  of  the  aforesaid 

several  l^ades  and  bequests.     And  all  estates  vested  in 

me  as  trustee  or  mortgagee  I  give  and  devise  unto  and 

to  the  use  of  the  said  T.  M.  Wilkin,  his  heirs,  executors, 

administrators  and  assigns,  for  all  my  estate  and  interest 

therein.    And  I  declare  it  to  be  my  will  that  my  said 

trustees,  or  the  survivor  of  them,  or  the  executors  or 

administrators  of  such  survivor,  shall  be  answerable  and 

acconntable  for  such  money  only  as  they  respectively 

shall  actually  receive  by  viH;ue  of  this  my  will;   and 

that  one  of  them  shall  not  be  answerable  or  accountable 

for  the  other  of  them,  but  each  for  his  own  acts  only : 

and  also  that  it  shall  and  may  be  lawful  for  them,  or 

Ather  of  them,  by  and  out  of  the  moneys  which  shall 

come  to  their  hands,  to  retain  to  and  reimburse  themselves 

'^Bpectively  all  such  reasonable  and  necessary  costs  and 

^^^^  which  they  or  either  of  them  shall  or  may  sus- 

^)  expend,  be  at,  or  be  put  unto,  in  or  about  the  exe- 
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[I860.]  cution  of  this  my  will.  And^  hereby  revoking  all  former 
Wriqrt  ^^  by  ™e  made^  I  do  declare  this  writing  to  be  and 
WiLKiM.      contain  my  last  will  and  testament." 

The  first  codicil  bore  date  Ist  November,  1854,  and  was 
as  follows :  *'  Whereas  I,  Mary  Mann,  o{  South  Lynn,  AU 
Saints,  in  the  borough  of  King's  Lynn,  in  the  county  of 
Norfolk,  spinster,  having  made  and  duly  executed  my  will, 
bearing  date  the  15th  day  of  May,  1854:  now  I  declare 
this  present  writing  to  be  a  codicil  to  my  said  will,  and  I 
direct  the  same  to  be  annexed  thereto  and  taken  as  part 
thereof.  And  whereas  I  have  by  my  said  will  given 
and  bequeathed  to  L.  W.  Jarvis,  the  son  of  the  said  L. 
fF,  Jarvis,  the  sum  of  400/. :  now  also  I  revoke  the  sidd 
legacy  so  given  to  the  said  L.  W.  Jarvis,  And  whereas 
I  have  by  my  said  will  given  and  bequeathed  unto  my 
servant,  Jane  Burton,  the  sum  of  600/.,  and  to  my  other 
servant,  Sarah  Burton,  the  sum  of  200/. :  now  I  hereby 
ratify  and  confirm  the  said  several  legacies;  and  in 
addition  thereto  I  give  and  bequeath  to  my  said  servant, 
the  said  J.  Burton,  the  further  sum  of  500/.,  and  to  my 
said  servant,  S,  Burton,  the  further  sum  of  800/.  And  I 
ratify  and  confirm  my  said  will  in  every  respect,  except 
where  the  same  is  hereby  revoked  and  altered  as  afore- 
said.^' 

The  second  codicil  was  as  foUows:  "Whereas  I, 
Mary  Mann,  of  South  Lynn,  All  Saints^  in  the  borough 
of  King's  Lynn,  in  the  county  of  Norfolk,  spinster, 
having  duly  made  and  executed  my  will,  bearing  date 
the  15th  day  of  May,  1854;  and  whereas,  I  also 
duly  made  and  executed  a  codicil  to  my  said  will 
bearing  date  the  1st  of  November,  1854 :  now,  I  declare 
this  present  writing  to  be  a  second  codicil  to  my  said 
will,  and  I  direct  the  same  to  be  annexed  to  my  said 
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will  and  taken  as  part  thereof  And  whereas,  I  have  [I860.] 
by  my  aaid  will  and  codicil  respectively  given  and  Wriobt 
bequeathed  to  my  servants  J,  Burton  and  S.  Burton,  wilkih. 
certain  pecuniary  legacies :  now  it  is  my  will,  and  I 
hereby  expressly  direct,  that  the  said  legacies  so  given  to 
the  said  •/.  Burton  and  S.  Burton  shall  be  paid  to  them 
respectively  free  of  all  l^acy  duty,  and  without  any  other 
deduction,  within  three  months  next  after  my  decease. 
And  whereas,  since  the  date  and  execution  of  my  said  will, 
I  have  purchased  a  freehold  estate  situate  in  Marshland 
Smeeth^  in  the  said  county  of  Norfolk,  and  which  is  now 
m  the  occupation  of  one  Mr.  Mason,  as  my  tenant: 
now  I  give  and  devise  the  said  freehold  estate,  so  pur- 
chased by  me  as  aforesidd,  unto  T.  M.  Wilkin,  of  Kin^s 
Lynn  aforesaid,  gentleman,  his  heirs  and  assigns  for  ever. 
And  I  ratify  and  confirm  my  said  wiU  in  every  respect, 
except  where  the  same  is  revoked  or  altered  by  my  said 
codicil  of  the  1st  day  of  November,  1854,  and  I  also 
ratify  and  confirm  the  said  codicil  in  every  respect' ' 

The  defendant  was  called  as  a  witness,  and  deposed 
that,  on  the  20th  of  September,  the  testatrix  told  him  she 
had  resolved  on  altering  her  will ;  she  produced  the  will 
in  a  sealed  envelope ;  he  opened  and  read  it.  And  she 
abo  produced  a  paper  which  expressed  a  desire  to  Jarms, 
junior,  to  convey  17  acres  of  land  to  the  vicar  and 
chapelwardens  of  Tilney  St.  Lawrence,  to  support  a  chapeL 
She  said  she  had  lost  all  confidence  in  Mr.  JarwM :  that 
when  she  signed  the  paper  Mr.  Jarvis  wished  it  not  to 
he  kept  with  the  will :  and  she  was  now  determined,  in- 
Btead  of  giving  land  to  be  conveyed,  to  give  a  specific 
sum  of  money,  that  the  world  might  know  what  her  in- 
tentions were  respecting  the  chapel :  he  told  her  that  the 
bequest  to  the  chapel  would  be  absolutely  void :  she  said 
"Never  mind,  the  world  will  know  what  my  intention  was. 
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[I860.]  and'  if  it  is  not  carried  out  it  won't  be  my  &nlt '' :  he  said, 
Wright  '*  ^  believe  the  only  way  effectually  to  carry  out  your 
WiuLiir.  wishes  will  be  at  once  to  convey  the  property  and  enrol 
it  in  the  Court  of  Chancery  twelve  months  before  your 
decease '' :  she  objected  to  that  on  account  of  the  expense, 
and  of  the  possibility  of  its  being  thrown  away  in  case  of 
her  death  within  twelve  months.  She  had  told  him  that 
she  had  sold  land  to  raise  250OL  to  build  a  chapel  at 
Tilney  St  Lawrence. 

On  cross-examination,  he  said,  I  was  well  aware  of  the 
law  of  Mortmain,  but  I  knew  that  a  charge  might  be 
made  on  personalty  for  charitable  l^acies.  I  told 
Miss  Mann  that  it  would  rest  with  my  consdenoe 
to  discharge  the  legacies  to  the  hospital  and  the 
chapel.  I  told  her  the  clause  would  be  inoperative; 
that  I  could  not  be  compelled  to  pay  it,  and  it  must 
remain  entirely  within  my  conscience.  She  expressed 
her  strong  desire  these  legacies  might  be  paid.  I 
should  have  been  prepared  to  pay  them  on  the  23rd 
Jtrne,  1857,  had  it  not  been  for  a  bill  in  Chancery  filed 
for  the  purpose  of  setting  aside  the  will.  She  did  not 
say  she  was  anxious  her  name  should  appear  as  a  per- 
manent donor  to  the  church, — the  clause  was  inserted 
that  the  world  might  be  aware  of  her  intention.  When 
I  suggested  the  deed  of  gift,,  she  objected  on  account  of 
the  expense,  and  said  if  she  died  within  twelve  months  the 
expense  would  be  thrown  away.  I  donH  know  whether 
I  told  her  it  would  only  cost  101  or  12/.  When  the  last 
codicil  was  made,  it  was  firom  her  drawing  my  attention 
to  the  date,  and  the  £Eu;tthat  a  part  of  the  land  had  been 
bought  since  the  date  of  the  will.  She  also  wished  the 
servants'  legacies  to  be  paid  within  three  months  of  her 
death.  I  had  no  understanding  with  her  that  I  should 
pay  the  legacies  to  the  church  and  hospital  out  of  the  land. 
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I  was  examined  on  a  former  trial ;  I  then  aaid,  that 
Miss  Mann  said  she  had  that  confidence  in  me  she  was 
sore  I  shoold  do  it,  and  at  all  events  the  world  would 
know  what  her  intention  was.  I  did  not  say  to  her  that 
I  should  be  under  no  legal  compulsion. 

None  of  the  legacies  bequeathed  hj  the  said  Mary 
Mann  were  paid  within  the  periods  prescribed  by  the 
wiU  and  codicils  respectively,  and  her  personal  estate 
was  insufficient  to  pay  and  discharge  any  of  them. 

A  previous  ejectment  between  the  parties  resulted  in 
judgment  for  the  defendant,  and  on  that  occasion  none 
of  the  points  now  urged  were  taken. 

A  verdict  was  found  for  the  defendant,  leave  being 
reserved  to  move  to  enter  the  verdict  for  the  plaintifEl 

In  Easter  Term,. 

Pony  Serjt.  obtained  a  rule  accordingly,  on  the 
following  grounds.  First,  that  the  plaintiff  was  entitled 
to  recover  for  non-performance  of  the  condition  for 
payment  of  the  legacies.  Second,  that  the  devise  to 
the  defendant  was  made  for  the  purpose  of  defeating 
the  statute  of  Mortmain,  9  G.  2.  c.  36.,  and  was  there- 
fore void.  Third,  that  the  defendant  ought  to  have 
informed  the  testatrix  that  the  charitable  legacies  ought 
to  be  expressly  charged  upon  the  personalty,  and  that 
she  could  have  given  land  to  Tilney  Church  to  the  amount 
of  50  acres  or  500/.  under  stat.  43  G.  3.  c.  108.,  and 
consequently  that  the  will  having  been  made  through 
his  negligence  and  misrepresentation,  the  devise  in  it  in 
his  favour  could  not  take  effect. 

la  Trinity  Vacation,  June  14th, 

O'MaUey,  Keane,  C,  Hall  and  DaugUu  Brown  shewed 
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[I860.]  cause, — As  to  the  first  ground  of  tlie  rule,  constming 
""wbioht  *^®  ^^  according  to  the  intention  of  the  testatrix, 
the  direction  for  payment  of  the  legacies  operates  as 
a  charge  on  the  property,  and  not  as  a  condition 
defeating  the  estate  devised ;  Spalding  y.  Spdldbig  (a), 
Bromfield  v.  Crowdef  (b),  per  Mansfield  C.  J.  The 
expression  of  confidence  that  the  devisee  v^ill  comply 
with  the  wish  of  the  testatrix  shews  that  this  is  a  trust 
and  not  a  condition,  and  the  direction  to  pay  the  l^adies 
within  twelve  months  after  the  death  of  the  testatrix 
renders  it  necessary  that  the  devisee  should  have  the  legal 
estate.  In  Creckmere  v.  Patterson  (c)  a  devise  to  A. 
that  she  should  pay  to  J7.  a  certain  sum  of  money  at  a 
certain  day  was  construed  to  be  a  condition,  because 
otherwise  B.  would  have  been  remediless.  5  Vin.  Abr.  59, 
Conditions  I.  pi.  2;  2  Bac.  Air.  Conditions  B.,  7th  ed., 
p.  112;  3  Com.  Dig.  by  Hammond,  p.  90,  Condition 
A.  4.  are  to  the  same  effect;  but  it  is  said  by  Lord 
St  Leonards,  1  Svgd.  on  Powers,  122,  7th  ed. ;  106, 
pi.  15,  8th  ed.,  **  What  by  the  old  law  was  deemed  a 
devise  upon  condition,  would  now,  perhaps,  in  almost 
every  case,  be  construed  a  devise  in  fee  upon  trust,  and 
by  this  construction,  instead  of  the  heir  taking  advan- 
tage of  the  condition  broken,  the  cestuique  trust  can 
compel  an  observance  of  the  trust  by  a  suit  in  equity.'' 
In  Cooke  V.  TTie  Stationerif  Company  (d)  the  testator 
gave  to  his  wife  the  residue  of  his  estate  on  condition 
that  all  the  legacies  were  paid  some  of  them  being  void, 
and  Sir  John  Leach  M.  R.  held  that  they  were  to  be 
considered  as  a  charge  upon  the  gift  to  the  wife,  and 
therefore  she,  and  not  the  heir,  was  entitled  to  the 

(a)  Cro,  Car,  185,  {h)  1  N.  B,  313.  325. 

{c)  1  Leon,  174;  8,  C,  Criehmet'a  Case,  Co,  LUt.  236  *. 
(rf)  3  Myl,  4-  K.  262.  2C6. 
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benefit  of  the  fadlure  of  those  legacies.  In  Hubbert  v.  [i860.] 
Spencer  {a)  '*  C.  devised  a  manor  to  his  wife  for  80  years,  wbioht 
fir  and  to  the  intent  and  purpose,  that  his  wife  shall  pay  wiiiiw. 
30/.  yearly  daring  the  term  to  A,  and  others;  and 
farther  devises,  that  his  wife  should  be  boimd  to  A,  and 
the  others  to  perform  the  wilL  This  was  held  to  be  no 
condition ;  for  to  what  purpose  should  his  wife  be  bound 
if  this  was  a  condition  ?  But  judgment  was  not  given 
because  the  parties  agreed.''  [They  also  cited  Poor  v. 
Mial{h).'\  A  charge  of  real  estates  with  the  payment 
of  debts  creates  a  trust  to  mortgage  or  sell  for  the 
payment  of  them ;  Ball  v.  Harris  (c),  Sugden's  Treatise 
of  the  Law  of  Vendors  and  Purchasers^  543,  pi.  9, 
13th  ed.,  and  cases  collected  in  I^^ewin  on  Trusts, 
317,  4th  ed. :  and  a  charge  with  the  payment  of 
legacies  must  have  the  same  effect.  It  is  dear  that 
the  testatrix  did  not  intend  to  die  intestate  or  that 
the  property  shoiQd  go  to  the  heir.  Further,  if  this 
is  a  condition  at  all,  it  is  a  condition  subsequent; 
Edwards  v.  Hammond  (d),  Doe  d.  Hunt  v.  Moore  (e); 
and  as  several  of  the  legacies  are  contrary  to  law  the 
whole  condition  is  void.  An  estate  already  vested  at 
the  death  of  the  testatrix  cannot  be  defeated  by  a  void 
condition.  In  Egerton  v.  Earl  Brownlow  (/),  Crompton  J. 
wid,  p.  67,  •'  The  true  doctrine  seems  to  me  to  be,  tliat 
a  proTiso  which  is  invalid  cannot  be  operative,  either  to 
create  or  to  destroy.  If  the  estate  can  only  arise  by  that 
proviso  being  complied  with,  it  fails  in  its  creation ;  if 
the  estate  has  once  arisen,  such  proviso  cannot  destroy, 

(«)  5  Fm.  Jbr.  69,  Conditions,  I.,  pL  6.    5.  C  Hubberd  v.  Spencer, 
BeiU,2gI, 
(*)  Madd,  #  Geld,  32.  (c)  8  Sim.  485;  4  JM>.  #  Cr,  264. 

W  3  Lev.  132.  (e)  14  East,  (501. 

(f)  4  ff.  L.  Ca,  1. 
▼OL.  II.  B  B.   &   S. 
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[I860.]  find  the  estate  remains  unaffected/'  And  Alderson  B. 
Wbioht  ^^^>  P-  101^  "My  opinion  very  clearly  is,  that  the 
WiLKiw.  validity  of  each  [proviso^  is  to  be  considered  separately, 
and  that  those  which  are  valid  will  have  effect,  even 
though  the  others  should  be  deemed  invalid.  The  true 
principle  in  all  these  questions  is,  as  is  laid  down  in  our 
books,  that  where  a  testator  involves  in  one  and  the  same 
set  of  words  several  contingencies,  some  legal  andothers 
illegal,  all  are  void, — if  any  one  is  so ;  because  you  can- 
not say  whether  he  meant  more  than  one  contingency, 
nor  say  whether  that  was  the  legal  or  illegal  contin- 
gency which  he  intended ;  but  where  he  expresses  sepa- 
rately and  distinctly  each  contingency,  it  is  clear  that 
he  intends  not  one  only,  but  all  of  them,  and  then  the 
Court  rejects  the  illegal  and  carries  the  legal  wishes 
into  effect.'*  The  estate  devised  to  the  defendant  is 
not  avoided  by  reason  of  some  of  the  legacies  being 
contrary  to  the  Statute  of  Mortmain ;  Doe  d.  Chidgey  v. 
Harris  (a).  The  devisee  must  take  the  legal  estate  in 
order  to  enable  him  to  pay  such  of  the  legacies  as  are 
not  contrary  to  the  Mortmain  Act,  the  trust  as  to  those 
legacies  being  good;  Willet  v.  Sandford  (5),  Young  v. 
Grove  (c) ;  and,  if  so,  the  estate  is  not  divested  by  a 
condition  subsequent,  which  is  void  ;  Ridgway  v.  Wood' 
house  {d).  Also,  there  was  no  proof  that  the  personal 
estate  was  not  sufficient  to  pay  the  legacies,  or  if  there 
was,  there  was  no  proof  of  a  demand  of  payment  of 
them,  which  is  necessary  to  create  a  forfeiture;  Doe 
d.  Biass  v.  Horsley  {e\  per  Lord  Denman,  citing  Peirson 
V.  Sorrel  (f). 

As  to  the  second  and  third  grounds  of  the  rule,  there 

(a)  16  M,  #  W.  617.  618.  (h)  1  Vea,  Mn.  186. 

(c)  4  C.  B.  668.  (rf)  7  Beav,  437. 

(e)  \A,^E.  766. 772.  (/)  2  Show.  185. 
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was  no  evidence  in  support  of  them.     [Cockbum  C.  J.      [i860.] 
The  attempt  to  defeat  the  Mortmain  Act,  if  successful,      wrioht 
would  not  have  benefited  the  defendant,  because  he      ^|^|,|. 
would  have  had  to  pay  all  the  legacies.]     Further,  as  to 
the  second  ground,  that  the  devise  was  for  the  purpose 
of  defeating  the  Mortmain  Act,  the  rule  is  that,  if  the 
condition  in  the  instrument  is  to  do  something  malum 
in  se,the  instrument  is  altogether  void;  otherwise,  if  the 
condition  is  only  to  do  a  thing  prohibited.     [He  cited 
fi?.  LUt.  2066;  Doe  A.  Burdett  v.  WriglUe{a\  Balhley  v. 
mford{b).'] 

In  Michaelmas  Term,  November  27tL 

fF»  H.  Terrell,  in  support  of  the  rule. — This  is  a  devise 

of  an  estate  on  condition  at  common  law,  for  the  breach 

of  which  the  heir  may  enter.    It  is  unnecessary  here  (as 

in  Criekmer^s  Case  (e) ),  to  seek  for  the  intention;  the 

language  is  unambiguous  and  the  condition  express. 

But  if,  in  Criekmer^s  Case,  the  Court,  in  favour  of  the 

intention,  construed  the  language  as  creating  a  common 

law  condition  under  a  devise  to  A.  and  her  heirs  to  pay 

nnto  B.  a  sum  at  a  certain  day,  a  fortiori  the  Court 

onght  in  this  case  to  hold,  as  creating  a  condition, 

langoage  strictly  technical  and   appropriate  for   that 

pnrpose.    It  is  the  tendency  of  modern  decisions  to 

sdopt  the  exact  words  used  by  testators,  and   not  to 

speculate  on  secret  intentions ;  Hayward  v.  James  (d), 

pet  Romtty  M.  B.     To  hold  that  a  condition  was  not 

created  because  in  modem  times  decisions    are  not 

to  be  found,  would  be  to  remove  an  ancient   land 

W  25.^^.  710,  (b)  2  a  #  F.  102. 

W  Co.  hut.  236  6. ;  8,  C,  Creckmere  t.  Patterson,  1  Ucm,  174 

W  28  Beav.  623,  527,  528. 

K  2 
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[I860.]      mark.      The  observation  of  Lord  5*.  Leonards^  that 
Weight"  conditions  are  now  construed  as  creating  trusts  enforce- 
WiLKiK.      ^^  ^^  equity,  cannot  be  treated  as  a  general  proposition, 
but  as  applicable  only  to  constructive  conditions,  and 
to  cases  like  Anon,  (a),  cited  in  Messenger  v.  Andrews  {b). 
Besides  no  authority  is  cited  in  supporit  of  the  observa- 
tion.   In  Magennis  v.  Fallon  (c),  on  a  certain  statement 
being  made  at  the  Irish  bar.  Hart  C.  observed,  "  That 
is  a  position  of  Sugden,  but  there  are  two  or  three 
positions  of  Sugden,  which  subsequent  decisions  have 
totally   swept   away."      It  is  not  important   whether 
this  is  construed  as  a  condition   precedent  or  a  con- 
dition subsequent — the  condition  was  broken,  and  there- 
upon the  right  of  entry  accrued.     Where  an  estate 
is    devised  by  unambiguous  language  in  the  former 
part   of   a  will,   such   devise  cannot  be   modified   by 
doubtful   words  in   a    subsequent  part;     Thornhill  v. 
Hill  (rf),  per  Lord  Brougham  C. ;   2  Jarman  on  fflllj, 
764,  8d  ed.,  rule  xii.    Though  the  estate  vested   in 
the  devisee  for  the  purpose  of  paying  the  valid  lega* 
cies,  the  condition  is  divisible,  and  no  authority  can 
be  found  for  its  indivisibility  where  the  condition  is 
partly  illegal;    note  to    Collins  v.    Blantem,    Smithes 
Leading  Cases,  5th  ed.,  vol.  1,  p.  829  830.     In  this 
respect  a  condition  differs  from  a  contract  made  on 
several  conditions,  one  of  which  being  illegal  the  whole 
contract  is  void,  inasmuch  as  every  part  of  the  contract 
is  induced  and  affected  by  the  illegal  consideration; 
Shackell  v.  Rosier  (e)    per  Tindal  C.  J,;    Howden   v. 
Haigh  (/),  per  Lord  Denman. 

(a)  2  Freeman,  278.  (6)  4  Buss.  478,  481. 

(c)  2  MoU.  561,  578.  (<0  2  a  #  F.  22,  36. 

(e)  2  Bing.  N,  C.  634.  646.  (f)n  Ad,  #  EU,  1033,  1088. 
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The  cases  cited  in  EgertonY.  Earl  Broumlow  (a),  relied      [I860.] 
on  by  the  defendant  in  support  of  the  proposition  that      w&iqht 
hmitations  sounding  conditionally  have  been  held  to  be      wiuiv. 
not  strict  common  law  conditions,  shew  clearly  that  this 
is  a  condition,  for  in  all  of  them  there  were  limitations 
over.    [^Crompton  J.     All  the  Judges  agreed  that  that 
case  was  the  case  of  a  condition : — the  question  was 
whether  it  was  good  or  bad.]     In  Butler  %  note  (1) 
to  Co.  IaU.  203  b.^  conditions  are  recognised  as  still 
existing,  and  the  distinction  between  conditions  and 
conditional  limitations  is  carefully  drawn«     The  absence 
of  a  gift  over  distinguishes  this  case  from  the  case 
of  a  conditional  limitation.     To  comply  with  the  direc- 
tion to  pay  the  legacies  within  twelve  months  after 
the  death  of  the  testatrix,  it  is  not  necessary  that 
the  devisee  should  have  the  legal  estate.    The  judg- 
ment in   Straughill  v.   Anstey  (Jb)  shews  that  where 
an  estate  is  given  to  a  devisee  charged  with  the  pay- 
ment of  legacies,  as  the  devisee  takes  the  estate  cum 
onere,  he  has  a  right  to  sell  or  mortgage  it  in  fee,  and 
the  sale  cannot  be  disturbed  by  parties  entitled  under 
the  will  or  by  the  heir.   IBlackbum  J.  referred  to  Doe  d. 
Jones  V.  Hughes  (c),  per  Parke  B.]     That  dictum  has 
not  been  followed.      The  better  opinion  is  that,  in 
that  case,  a  legal  power  was  created,  and  that  the  title 
of  a  purchaser  would  not  require  the  aid  of  an  injunc- 
tion against  the  party  claiming  the  legal  estate,  but 
wodd   prevail    against  the    heir  entering    for    condi- 
tion broken :    see  Robinson  v.  Lowater  (rf),    Wrigleg  v. 
Syfc«  (e).    In  Cooke  v.  Tlie  Stationers'  Company  (/), 

W  4  E,  L.  Ca.  1.  (6)  1  J)4  G.  M.  #  G.  035. 

W6Ek:A.223.231. 

W  17  Cmp.  592 ;  8.  C.  on  appeal,  o  Jk  G.  M.  4-  G.  272. 

W  '-il  Beav.  337.  (/)  3  M^/l.  .f  K.  262. 
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[I860.]  relied  on  by  the  defendant,  the  legal  fee  was  in  the 
WriohT"  executors,  and  the  wife's  interest,  if  any,  was  merely 
WiLKiH  *^  equitable  fee,  subject  to  the  execution  of  the 
power  of  sale  by  the  executors ;  and,  as  a  condition 
cannot  be  attached  to  an  equitable  estate,  it  was 
properly  held  that  no  condition  was  created*  A 
common  law  condition  cannot  be  created  without  the 
inseparable  incident  of  the  heir's  right  of  entry  on 
breach.  As  to  the  condition  being  annexed  to  a  mixed 
fiind,  consisting  of  real  and  personal  estate,  it  is  not 
sufScient  to  allege  that  no  right  of  entry  could  arise  as 
to  the  personal  estate : — the  condition  must  be  construed 
reddendo  singula  singulis ;  and  the  executor,  as  to  the  per- 
sonal estate,  would  be  entitled  to  take  advantage  of  the 
breach.  In  2  Sheppard^s  Touchstone^  by  Preston,  p.  451, 
it  is  said,  "  Of  all  these  conditions,  regularly,  the  executor 
and  no  other  shall  take  advantage.  [But  unless  he  be 
executor  beneficially,  he  will  be  a  trustee  for  the  residuary 
legatee  or  next  of  kin.]"  (See  also  pp.  450,  417.) 
Woodcock  V.  Woodcock  (a),  cited  in  2  Jarman  on  Wills, 
8d  ed.,  p.  4,  shews  that  a  condition  subsequeiit  may  be 
annexed  to  the  bequest  of  a  chatteL  If  it  be  said  that 
the  testatrix  could  scarcely  have  intended  the  defendant 
to  remain  devisee  of  trust  estates  which  are  not  given 
upon  any  condition,  so  that  a  mortgage  debt  would  vest 
in  the  executor  while  the  legal  estate  remained  in  him ; 
the  answer  is,  that  the  fact  of  the  legal  estate  in  a  part 
being  left  outstanding  is  an  insufficient  ground  for  pre- 
suming that  the  testatrix  did  not  intend  forfeiture  quoad 
the  estates  in  which  she  had  also  the  beneficial  ownership. 
To  throw  the  onus  on  the  plaintiff  to  prove  an  intention 
to  create  a  condition  would  reverse  the  rule  of  pre- 
sumption that  the  testatrix  meant  what  she  has  said. 

(a)  Oro,  nu,  7V>6. 


) 
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In  Egerton  v.  Earl  Brownhw  (a)  Lord  Truro  said,  "  As  [I860.] 
the  proTiso  in  question  is  in  the  regular  form  of  a  con-  Wbioht" 
dition  subsequent,  and  as  it  is  in  the  very  same  form  Wileih, 
as  the  other  provisoes  in  the  same  will,  which  are 
nnqnestionably  of  the  nature  of  conditions  subsequent, 
the  onus  of  shewing  that  it  was  intended  to  be  the 
TCiy  opposite  of  that  which  on  its  £eu^  it  would  appear 
to  be^— that  is,  the  onus  of  shewing  it  to  be  a  condition 
precedent,  lies  upon  those  who  would  put  that  construc- 
tion npon  it.''  It  was  said  that  it  would  be  idle  to 
construe  the  limitation  otherwise  than  as  a  charge, 
because  a  Court  of  equity  would  relieve  against  breach. 
It  18  a  sufiSdent  answer  that  this  Court  knows  nothing 
of  a  charge  in  equity ;  and  non  constat  that  relief  would 
be  afforded,  having  regard  to  the  necessity  of  the  person 
seeking  reUef  there  doing  equity,  or,  in  popular  language, 
coming  ''with  dean  hands.''  Also,  it  is  by  no  means 
clear  that  relief  would  be  afforded  in  a  Court  of  equity 
where  sometimes  conditions  are  construed  strictly,  as  in 
RMnson  v.  IVheelwright  (6).  If,  however,  a  condition  was 
not  created,  the  language  of  condition  must  be  struck 
out  of  the  will  with  no  apparent  object,  inasmuch  as  the 
legacies  were  charged  by  the  will  irrespective  of  the  con- 
dition; Wigg  V.  IVigg  (c).  Hills  v.  Wirley  (d),  Sonley  v. 
The  Clockmakers*  Company  {e). 

As  to  the  second  and  third  grounds  of  the  rule. 
{Blackburn  J.  We  can  only  look  at  the  wiU,  if  it  is 
ddy  executed.]  In  Bulhleg  v.  Wilford  (/)  there  was  an 
absence  of  moral  fraud  in  the  attorney,  yet  Lord  Eldon 
«eut  an  issue  to  be  tried  by  a  Court  of  law,  and  held 

W  4  S  I.  Ca,  1,  183.  (6)  21  Bmv,  214. 

W  1  Aik.  382.  (d)  2  Atk.  605. 

W  1  Bro.  e.  a  81.  if)  2  CI.  ^F,  102. 119. 
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[I860.]  the  attorney  a  trustee  for  the  devisee ;  and  this  decision 
Wright  ^m  affirmed  in  the  Hoase  of  Lords.  [^Bktckbum  J. 
WiLKiH.  ^^*  ^®  cannot  deal  with  this  matter  in  a  Court  of  law  if 
there  was  no  undue  influence^  but  merely  misleading.] 
[He  cited  Bot/se  v.  Rossborough  (a),  before  Wood  V.  C, 
Doe  d.  Burdett  v.  fFriffkte  (i).  The  AUomey  General  v. 
Davies{c.),'\ 

CocKBURN  C.  J.  I  am  of  opinion  that  this  rule  ought 
to  be  diBchai^d.  The  real  question  is  whether,  by  the 
terms  of  the  will,  a  condition  is  annexed  to  the  devise 
made  in  favour  of  the  defendant,  and  whether  that  con- 
dition is  such  that  its  non-performance  operates  to  work 
a  forfeiture  and  divest  the  estate  out  of  the  defendant, 
the  devisee.  The  testatrix,  at  the  outset  of  her  will,  makes 
certain  bequests  and  legacies,  some  of  which  are  legal,  and 
some  are  open  to  exception,  as  being  against  the  provisions 
of  the  Mortmain  Act,  9  Cr.  2.  c.  36.  Then  she  devises 
and  bequeaths  to  Thomas  Martin  Wilkin  "all  my  real 
estates,  both  freehold  and  copyhold,  in  Tilney  St.  Law 
rence,  Tilney  All  Saints,  and  elsewhere  in  Great  Britain, 
and  all  my  personal  estate  and  effects,  to  hold  to  him^ 
his  heirs,  executors,  administrators  and  assigns,  for  ever." 
But  to  this  devise  and  bequest  she  appends  the  following 
condition :  "  Upon  this  express  condition,  that  if  my  per- 
sonal estate  should  be  insufficient  for  the  purpose,  he  or 
they  do  and  shall,  within  twelve  months  after  my  decease^ 
pay  and  discharge  all  and  every  the  legacies  hereinbefore 
bequeathed  /'  and  this  clause  immediately  follows:  "And 
I  feel  confident  that  he  will  comply  with  my  wish,  it 
being  my  particular  desire  that  all  my  above  legacies 

(a)  Kay,  71 ;  8.  C,  on  appeal,  S  De  G.  M.  ^  O.  817. 

(b)  2B.^A.  710.  (c)  9  r«.  635. 
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shall  be  pud  ;*'  and  then  she  goes  on :  '*  And  I  do  hereby       [I860.] 
chw^  and  make  chargeable  all  my  said  real  and  per-      waionr"" 
sonal  estate  with  the  payment  of  the  aforesaid  several      ^,^j„ 
legades  and  bequests/^     The  question  is,  whether  the 
words  which  the  testatrix  annexes  to  the  devise  and  be- 
quest of  her  real  and  personal  estate  to  the  defendant 
amount  to  a  condition  absolute  such  as  will  work  a  for* 
fdture,  or  are  to  be  taken  as  explanatory  terms  upon 
which  she  makes  the  devise  and  bequest  to  the  defend- 
ant, so  as  to  create  a  trust  which  he,  taking  the  legal 
estate  is  bound  in  equity  to  perform.     On  the  best  con- 
sideration which  I  can  give,  I  entertain  a  clear  and  unhe- 
sitating opinion  that  the  words  in  question  do  not  amount 
to  a  condition  so  as  to  work  a  forfeiture. 

It  is  not  necessary,  according  to  my  construction  of 
the  will,  to  consider  whether,  even  if  they  did  amount  to 
a  condition  in  the  strict  legal  acceptation  of  the  term, 
there  is  not  some  provision  in  the  will  which  would  pre- 
Tcnt  a  forfeiture.  I  refer  particularly  to  the  clause  in 
which  the  testatrix  provides  that  her  real  and  personal 
estate  shall  be  charged  with  the  payment  of  the  legacies 
and  bequests,  and  thereby  gives  the  devisee  capacity  to 
charge  the  estate  and  to  alienate  so  much  of  it  as  may 
be  necessary  to  satisfy  the  legacies. 

The  question  then  is,  is  this  a  condition  ?     In  my 

opinion,  it  is  not.     Our  duty  in  construing  a  will  is 

to  give  effect  so  far  as  we  can  to  the  intention  of  the 

testator,  to  be  collected  from  the  will ;  and,  though  some 

legal  terms  have  received  so  dear  a  legal  acceptation  that 

the  law  will  not  permit  them  to  be  construed  in  any  other 

KDae,no  authority  has  been  cited  to  shew  that  the  term 

"  ooudition''  is  one  of  those  terms.     And,  unless  com- 

?dled  by  decision  and  authority,  I  should  be  slow  to  add 

to  the  list  of  those  terms,  especially  if  the  effect  of  not 
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[I860.]  allowing  a  term  to  be  used  in  any  other  than  its  legal 
^^jQ^^  sense  would  be  to  defeat  the  clear  intention  of  a  testa- 
WiiKiK  *^^'  Unless  the  signification  of  a  term  has  been  finally 
and  irreyocably  settled  by  legal  decision^  I  think  that  the 
true  principle  upon  which  wills  should  be  construed  is  that 
of  giving  effect^  so  far  as  we  can  gather  it  firom  the  will 
itself^  to  the  intention  of  the  testator ;  especially  where 
terms  are  flexible  in  their  nature^  and  are  capable  of  re- 
ceiving a  signification  according  to  the  sense  in  which  the 
devisor  used  them.  The  intention  of  the  testatrix  in 
this  case  is  I  think  clear;  it  never  was  her  intention  to 
create  a  condition  the  non-performance  of  which  should 
work  a  forfeiture  of  the  estate.  It  is  true  that^  at  firsts 
she  says  that  the  devise  is  "upon  this  express  condition;" 
and^  if  these  words  had  stood  alone^  we  might  possibly 
have  been  bound  to  hold  that  the  condition  was  absolute, 
and  that  on  its  performance  the  indefeasibility  of  the 
estate  depended.  But  this  could  not  have  been  the 
intention  of  the  testatrix^  because  the  words  which  imme- 
diately follow  are  not  the  language  which  would  be  used 
by  a  person  who  was  conscious  that  she  had  imposed 
an  absolute  and  peremptory  condition^ — the  consequence 
of  non-compliance  with  which  would  be  to  take  away 
the  estate  from  the  person  who  was  the  object  of  her 
bounty.  She  addresses  herself  to  his  sense  of  right;  and 
her  expectation  and  belief  were  that^  as  a  man  of  int^^ity 
and  conscience  and  honour^  as  she  had  given  him  the  real 
estate  he  would  carry  out^  not  her  testamentary  com- 
mands^ but  her  wishes  and  desires. 

I  come  next  to  the  clause  in  which  the  testatrix 
charges  all  her  real  and  personal  estate  with  the 
payment  of  the  legacies.  I  construe  that  to  mean 
that  she  charges  it  in  the  hands  of  the  devisee^  to 
whom  she  had  before   given  it ;    as    she  makes    no 
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reference  to  the  forfeiture,  or  to  this  being  a  charge  [I8G0.] 
on  the  estate  in  the  hands  of  the  heir-at-law.  The  wriqut 
effect  is  to  give  to  the  defendant  a  power  to  alienate  or  viutm 
mortgage  the  estate  for  the  purpose  of  providing  funds 
to  satisfy  the  legacies.  Otherwise,  suppose  he  had  alien- 
ated a  portion  of  the  estate,  or  mortgaged  the  whole  of 
it,  and  had  failed  to  pay  the  legaciesi  and  the  heir-at-law 
had  come  in,  and  sought  by  ejectment  to  recover  the 
estate  against  the  alienee  or  mortgagee;  if  the  pay- 
ment of  the  legacies  was  a  strict  condition,  what  defence 
would  there  be  to  the  action?  Mr.  Terrell  says  that 
whenever  a  person,  having  power  to  do  so,  charges  an 
estate,  the  heir-at-law  would  be  restrained  in  equity  from 
displacmg  the  person  in  whose  favour  the  alienation  or 
charge  had  been  made.  But  where  is  the  answer  at  law 
in  the  case  of  a  person  so  dealing  with  an  estate  defeasi- 
ble upon  a  given  contingency,  if  that  contingency  hap- 
pens? I  have  always  understood  the  rule  of  law  to  be, 
as  given  in  a  book  of  the  highest  authority,  that  a  man 
cannot  convey  an  estate  or  give  rights  other  than  those 
which  he  himself  has.  ^th  the  assistance  of  equity, 
the  title  might  possibly  be  confirmed.  But  that  is  not  a 
marketable  title;  and  yet)  according  to  the  terms  of  this 
will,  it  would  be  part  of  the  duty  of  the  devisee  to  alien- 
ate or  charge  the  estate  for  the  purpose  of  paying  the 
legacies.  I  think  that  is  very  strong  to  shew  that  the 
testatrix  never  contemplated  the  possibility  of  the  legal 
estate  being  taken  out  of  the  devisee,  even  if  the  con- 
dition should  not  be  performed. 

Looking  at  the  whole  of  the  will,  the  construction 
^hich  I  give  to  it  is  this :  that  the  testatrix,  having  made 
these  legacies  and  bequests,  and  being  doubtful  whether 
her  personal  estate  would  be  sufl&cient  to  satisfy  them, 
*ay8  to  the  person  to  whom  she  gives  her  estate,  real 


252  [MICHAELMAS  VACATION. 

I860.]  and  personal^  "  I  expect,  as  a  matter  of  conscience  and 
Wright  equity,  and  as  part  of  the  terms  upon  which  I  devise  to 
WiLKiH  y^*^  *^®  estate,  that  you  will  within  a  given  time 
satisfy  the  legacies  and  bequests  one  way  or  other ;  and  if 
you  fail  to  do  so,  although  I  do  not  propose  to  take  the 
estate  out  of  you,  and  to  make  your  default  a  cause  of 
forfeiture,  yet  I  impose  upon  you  the  obligation  in  con- 
science and  equity  because  I  charge  the  estate  with 
them,  and  give  you  the  estate  subject  to  that  charge.'' 
The  result  is,  that  there  is  an  absolute  devise  to  the 
defendant,  subject  only  to  the  trust  to  pay  these  legacies ; 
and  then,  if  the  trust  is  good  as  to  some  and  bad  as  to 
others,  he  will  have  to  perform  those  which  are  capable 
of  being  properly  carried  out ;  and  as  to  the  residue  he 
will  be^  in  law  and  equity,  discharged. 

We  have  the  authority  of  Lord  St  Leonards^  the 
highest,  perhaps,  of  the  present  day  with  regard  to  the  law 
of  real  property,  for  saying  that  the  tendency  in  modem 
times  has  been,  to  depart  from  the  strict  interpretation 
adopted  in  earlier  periods  of  our  law  when  these  matters 
were  considered  only  with  reference  to  common  law; 
and  that,  where  the  language  of  the  will  and  the  inten- 
tion of  the  testator  admit  of  it,  these  devises  ^'npon 
condition''  are  to  be  considered  as  imposing  a  trust, 
and  not  as  conditions  which  shall  take  the  estate 
out  of  the  densee  if  he  does  not  comply  with  them. 
1  Sugden  on  Powers^  7th  ed.,  122.  Now  all  the  objects 
this  testatrix  had  in  view,  with  the  exception  of  that 
which  the  law  does  not  allow,  will  be  fiilly  carried  out, 
with  the  intervention  if  necessary  of  a  Court  of  equity, 
by  treating  this  as  a  trust,  instead  of  a  common  law 
condition.  To  construe  it  to  be  a  condition  operating 
as  a  forfeiture  in  the  case  of  non-compliance  would 
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diBplflce  the  devisee,  by  whom  the  testatrix  evidently       [i860.] 
intended  that  her   testamentary  intentions  should  be       wbioht 
carried  out,  and  let  in  the  heir-at-law  whom  she  never      WiJ^^tia. 
contemplated.     Giving  effect  to  that  more  liberal  and 
enlarged  doctrine  laid  down  by  Lord  St  Leonards^  in 
his  great  work  on  Powers,  no  forfeiture  has  been  worked 
in  this  case,  and  upon  this  point  our  judgment  must 
be  in  fiivour  of  the  defendant. 

The  other  grounds  of  the  rule  were  disposed  of  by  the 
obserrations  made  by  the  Bench  in  the  course  of  the 
argmnent 

Cbomfton  J.    I  am  of  the  same  opinion.    The  real 
question  in  this  case  is  on  the  meaning  of  the  word 
"  condition.''    I  believe  it  has  never  been  considered  as  a 
word  of  technical  inflexible  signification,  like  the  terms 
"heirsof  the  body,''  "  heirs  male,"  and  "  heirs."   It  was 
properly  treated  by  Mr.   Terrell  as  a  flexible  word, 
which  may   have  different  meanings;   and  it  is  con- 
stantly used  in  legal  matters  in  a  less  strict  sense,  as, 
when  we  speak  of  conditions  of  sale  and  conditions  in 
agreements,  we  mean  terms  of  sale  and  terms  in  agree- 
ments.   Then  are  we  bound  to  treat  the  word  "  condi- 
tion" in  this  wiU  in  the  strict  technical  sense  in  which 
it  was  used  in  Lord  Cokeys  time,  as  working  a  forfeiture 
if  it  was  not  performed,  defeating  one  estate  and  raising 
another.    I  think  that  the  rule  is  well  laid  down  by 
Lord  St  Leonards,  with  regard  to  estates  upon  con- 
dition, "  that  what  by  the  old  law  was  deemed  a  devise 
vpon  condition  would  now,   perhaps,  in  almost  every 
case,  be  construed  a  devise  in  fee  upon  trust."    And  he 
adds,  "  By  this  construction,  instead  of  the  heir  taking 
advantage  of  the  condition  broken,  the  oestuique  trust 


Wilkin. 
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[1860.J  ^^^  compel  an  observance  of  the  trust,  by  a  suit  in 
^^jQ^y  equity  ;*'  1  Suffd.  Pow,  122,  7th  ei  And  the  passage  is 
cited  in  2  Jarman  an  Wills,  7,  note  (c),  2nd  ed.,  apparently 
without  the  slightest  doubt  as  to  its  being  good  law. 
When  there  is  a  limitation  over,  the  estate  must  be 
destroyed;  but  in  this  will  there  is  no  limitation  over, 
and  the  question  is,  whether,  by  the  use  of  the  word 
"condition,*'  the  estate  given  to  the  devisee  is  to  be 
destroyed,  so  that  the  heir-at-law  is  let  in.  I  think  this 
was  not  the  intention  of  the  testatrix. 

The  Lord  Chief  Justice  has  mentioned  many  reasons 
leading  to  this  conclusion,  in  which  I  agree.  The  tes« 
tatrix  devises  aU  her  estates  to  the  defendant,  both  free- 
hold and  copyhold,  and  all  her  personal  estate  and  effects, 
upon  an  express  condition.  I  do  not  see  how  this  con- 
dition could  apply  to  the  personalty,  because  only  the 
residue  of  the  personal  estate,  after  paying  the  debts 
and  legacies,  would  go  to  the  defendant  It  is  difficult 
to  say  that  there  should  be  a  forfeiture  of  the  residue 
after  these  were  paid,  and  very  difficult  to  give  the 
words,  "  upon  this  express  condition,*'  different  mean- 
ings in  this  will  when  applied  to  the  real  and  to  the 
personal  estate  respectively.  And  when  we  find  that 
the  testatrix  expresses  her  confidence  that  the  devisee, 
as  a  man  of  honour  and  conscience,  would  pay  the 
legacies,  her  intention,  as  gathered  from  the  wiU,  is 
strong  to  shew  that  the  defendant  was  to  take  the 
estate  absolutely,  and  was  not  to  forfeit  it  The  next 
reason  is  derived  from  the  charge  on  the  real  and 
personal  estates.  At  one  time  I  was  inclined  to  think 
that  this  part  of  the  will  might  be  construed  to  mean, 
'^  Even  if  this  condition  is  broken,  I  charge  the  estate 
in  the  hands  of  my  heir,  or  to  whomsoever  it  shall 
come."     But,  on  consideration,  I  am  clearly  of  opinion 
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that  it  is  an  immediate  charge, — that  is,  a  charge  on  the      [i860.] 
estate  in  the  hands  of  the  devisee.     It  is  clear  that  the  ""wriqht 
testatrix  chaises  all  her  real  estate  with  the  payment  of      ^  Ji,„ 
the  legacies  and  bequests   during  the  year  after  her 
decease.    Then,  construing  this  as  a  condition  in  the 
strict  sense  of  the  word,  how  could  the  charge  or  trust 
be  performed  ?     If  the  devisee  converted  the  real  estate 
into  money,  for  the  purpose  of  paying  the  legacies,  how 
could  he  give  a  good  title  to  the  purchaser  ?    If  he  has 
only  a  defeasible  estate  he  cannot  convey  more  than 
that  defeasible  estate;  and  the  heir-at-law  might  enter 
and  tarn  out  the  purchaser. 

From  these  considerations,  and  looking  to  the  whole 
will,  I  feel  satisfied  that  the  testatrix  could  never 
haye  intended  that  the  estate  should  be  forfeited  at 
the  end  of  the  year,  so  that  the  whole  should  pass  to 
the  heir*at-law,  and  all  the  duties  attached  to  it  under 
die  will  should  devolve  upon  him. 

Mr.  Terrell  argued  that,  if  this  was  not  a  condition,  it 
did  not  follow  that  it  must  necessarily  be  a  trust.  I  hold 
it  to  be  a  trust,  though  I  do  not  know  that  it  matters 
whether  it  is  called  a  trust  or  a  charge.  But  that  raises 
the  qnestion  whether,  if  one  part  of  the  charge  or  trust 
is  bad,  the  other  is  necessarily  bad.  Mr.  Terrell  failed 
to  shew  any  authority  for  the  proposition  that,  because 
one  trust  or  charge  among  several  in  a  will  is  bad,  the  rest 
of  the  will  is  to  be  destroyed.  In  Doe  d.  Burdett  v. 
Wrighte  [a)  the  devise  was  wholly  for  an  illegal  purpose ; 
and  in  such  a  case  the  legal  estate  does  not  pass;  but, 
when  there  is  a  devise  both  for  legal  and  illegal  purposes, 
the  devisee  takes  the  estate  quoad  the  legal  purposes, 
anbject  to  the  trust  If  the  bequests  to  the  servants 
Jant  Burton  and  Sarah  Burton,  and  that  class  of  be* 

(a)  2B.^A,  710. 
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[I860.]      quests,  are  good,   it  seems  to  me  that  it   would  be 
^BioHT      monstrous  to  depart  from  the  principle  on  which  Young 
WiLKiH.      ^'  ^^^^  (^)  ^^^  ^^  ^'  Chidgey  v.  Harris  {b)   -were 
decided. 

As  to  the  ground  of  the  rule  that  there  was  an  ill^al 
contract  between  the  testatrix  and  the  defendant  to  defeat 
the  Statute  of  Mortmain ;  if  there  had  been  any  fraud 
the  will  could  not  have  been  supported  by  the  jury,  and  I 
can  see  no  eyidence  of  any  contract  that  makes  this  will 
illegal  If  there  was  any  such  evidence,  it  would  only 
shew  that  although  some  parts  of  the  will  are  illegal, 
some  parts  are  good;  and  to  support  these  latter  the 
devise  to  the  defendant  must  be  upheld. 

Blackburn  J.  I  am  of  the  same  opinion.  I  agree 
with  the  Lord  Chief  Justice  and  my  brother  Crompton, 
that  the  only  real  question  is,  whether  there  is  a  condi- 
tion which,  upon  the  legacies  not  being  paid  within  a  year 
from  the  death  of  the  testatrix,  entitles  the  heir-at-law 
to  enter  and  take  possession  of  the  estate ;  that  is  entirely 
a  question  of  construction  of  the  will.  Persons  may,  in 
their  wiLs,  create  any  condition,  provided  it  be  not  con- 
trary to  the  policy  of  the  law,  if  they  use  proper  worda 
to  shew  that  such  is  their  intention.  The  question 
in  every  case  is,  what  is  the  intention  of  the  testator? 
No  doubt  in  the  time  of  Lord  Coke  the  word  '^  condi- 
tion'' was  more  strictly  construed;  it  is  laid  down  in 
Co.  Litt.  236  a,  ft,  *'And  here  is  to  be  observed,  that 
many  words  in  a  will  do  make  a  condition  in  law,  that 
make  no  condition  in  a  deed :  as  here  to  devise  lands 
to  an  executor  ad  vendendum,  so  if  lands  be  devised 
to  one  ad  solvendum  20/.  to  /.  S,  or  paying  20/.  to  /.  N. 

(a)  4  a  B.  668.  {h)  16  M.  #  W.  517. 
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this  amounts  to  a  condition/^  And  then  he  refers  to  [I860.] 
CrickmerU  Case  (a)^  which  was  that  of  a  man  seised  of  Wbight 
certain  lands,  having  issue  two  daughters,  and  devising  wilkisi. 
all  his  lands  to  one  of  them  and  her  heirs,  she  to  pay  a 
certain  sum  of  money  to  the  other,  and  it  was  held  that 
the  vords  '*to  pay^'  did  amount  in  a  will  to  a  condition ; 
and^  as  Lord  Coke  states,  the  reason  was,  that  otherwise 
the  legatee  would  be  remediless.  It  was  therefore  neces- 
sary, in  his  opinion,  to  construe  the  words  as  amounting 
to  a  condition  in  law,  for  the  purpose  of  carrying  out  the 
intention  of  the  testator.  But  since  Lord  CoAe's  time  that 
reason  has  ceased  to  exist.  From  the  greatly  extended  j  u- 
risdiction  of  the  Courts  of  equity,  and  the  mode  in  which 
estates  are  administered  in  equity, — so  far  from  its^being 
for  the  advancement  of  the  interests  and  the  protection  of 
the  rights  of  the  legatee,  the  person  whose  benefit  is  in- 
t^ed,that  such  words  should  be  construed  as  a  strict  con- 
dition at  law,  which  is  to  be  taken  advantage  of  by  the  heir- 
at-law,— it  would  be  to  his  advantage  to  construe  them  as 
meaning  that  the  devisee  shall  take  the  estate  upon  the 
terms  that  it  shall  be  subject  to  the  obligation  that  he 
will  fulfil  the  condition ;  in  other  words,  that  he  shall 
take  the  estate  as  trustee  for  that  purpose.  And  ac- 
cordingly, it  being  the  poUcy  of  the  law  to  carry  out  the 
general  intention  of  the  testator,  such  words  are  held 
not  to  make  a  condition,  but  to  create  a  trust,  as  is  laid 
down  by  Lord  St  Leonards  in  his  able  work  on  Powers. 
Then,  looking  at  the  whole  of  this  will,  I  see  nothing 
to  shew  that  it  was  the  intention  of  the  testatrix  to  pre- 
scribe the  inconvenient  instead  of  the  convenient  mode 
of  carrying  out  her  object.  The  word  "  condition'^  is 
often  used  to  signify  "terms;"  and  there  is  much  to 

(a)  Co.  LUt.  236  6. ;  S.  C,  Creckmere  v.  Patterson,  1  Leon.  174. 
TOL.  II.  8  fi.    &  S. 
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[I860.]      shew  that  the  testatrix  used  the  word  in  this  sense.     In 
Wright""  *^6  ^^^  place,  all  the  residue  of  her  personal  estate  and 
WiLKiH.      effects — that  is,  after  having  paid  the  legacies — is  be- 
queathed to  the  defendant  "  upon  this  express  condition." 
As  far  as  regards  the  personal  estate,  to  use  the  word 
"  condition''  in  the  sense  of  a  condition  at  law — ^which 
would  prevent  the  defendant  taking  that  property  unless 
the  legacies  were  paid — would  be  absolutely  insensible, 
for  the  legacies  must  be  paid  by  the  executor  before  the 
residue  of  the  personal  estate  could  be  handed  over  to  the 
defendant.    Then  why  should  we  read  the  words  "upon 
this  express  condition''  as  meaning  "  upon  these  express 
terms^"  with  regard  to  the  personal  estate,  and  as  having 
a  different  meaning  when  applied  to  the  real  estate  ? 
There  is  another  reason,  pointed  out  by  Mr.  Hall  in  his 
able  ai^ument.   If  the  defendant  took  the  estate  chained 
with  the  bequests,  he  was  bound,  whether  it  is  a  condition 
or  whether  it  is  a  trust,  to  pay  the  legacies  within  twelve 
months  from  the  death  of  the  testatrix,  and  he  could  not 
know  till  the  end  of  that  time  whether  the  personal 
estate  was  insufficient  or  not ;  and  it  would  be  very  hard 
if  it  were  to  be  treated  as  a  strict  condition  at  law,  on 
the  non-fulfilment  of  which  he  was  to  be  turned  out^ 
when  he  could  not  know,  till  the  very  moment  when  the 
condition  was  necessarily  broken,  whether  there  was  a 
necessity  to  fulfil  that  condition*     Moreover,   as  has 
been   already  said    by    the   Lord   Chief  Justice   and 
my  brother  Crompton,  it  being  necessary,  for  the  pur- 
pose of  discharging  these  legacies  within  the  twelve 
months,  to  raise  the  money,  it  clearly  was  intended  that 
the  defendant,  during  that  time,  should  have  the  power 
to  raise  the  money  by  mortgage  or  sale  of  the  land; 
and,  if  this  was  to  be  treated  as  a  condition  at  law,  the 
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defendant  having  only  a  defeasible  estate^  the  purchaser      [I860.] 
conld  not  hare  a  good  title  'without  going  to  a  Court  of      wrioht 
equity,  which  the  testatrix  never  could  have  intended.      -^i^jn. 
Mr.  Ball  drew  the  true  conclusion — that  this  is  to  be 
treated  as  Lord  St  Leonards  points  out  in  his  work,  to 
which  reference  has  so  often  been  made,  not  as  a  devise 
upon  a  condition  in  law,  but  as  a  devise  upon  trust. 

As  to  another  point  raised  on  this  part  of  the  rule, 
it  is  too  dear  for  argument,  especially  after  the  case  of 
Gme  Y.  Tounff  (a),  which  I  think  is  right,  and  if  not 
nght,  being  expressly  in  point,  we  could  not  overrule. 

As  to  the  other  grounds  o(  the  rule,  I  agree  with  my 
I^  and  my  brother  Cromptoru 

Rule  discharged  (&). 

W  The  npozt  of  the  aigoments  and  judgments  in  this  ease  haye  been 
«»ld«dptttl7fiom  the  note  book  of  the  late  T,  F,  EIUb,  Esq. 
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Wmqht  against  Wilkin.  ^^^2- 

Monday, 


For  head  note,  see  ante,  p.  232. 


February  Sd. 


THE  plaintiff  having  appealed  from  the  above  de- 
<3aon,  the  case  was  argued  in  this  Vacation. 

'«i*  1.    Mettish,  for  the  plaintiff.— The  reason  why  the 
^tatbn  of  an  estate  or  condition  in  a  will  which,  in  Lord 
^W8  time,  would  have  been  construed  literally  as  a  con- 
8  2 
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1862.        dition,  Crickmer's  Case  (a),  is,  in  modern  times,  construed 
as  a  trust,  is  that  the  Courts  of  law  now  recognize  the 
fact  that  the  Court  of  Chancery  will  enforce  the  trust  for 
the  party  interested.     But  that  reason  does  not  apply  to 
this  case.     The  Court  of  Chancery  would  not  enforce 
payment  of  the  legacies  to  charitable  purposes  contrary 
to  the  Mortmain  Act ;  and  therefore  this  limitation  may 
be  construed  as  a  condition  at  common  law.      The 
legatees  will  not  be  prejudiced  by  this  construction, 
because  there  is  a  separate  charge  of  the  real  estate  with 
payment  of  the  legacies,  so  that  though  the  heir-at-law 
enters  for  breach  of  the  condition,  he  will  take  the  estate, 
subject  to  the  legacies,  as  much  as  the  devisee  took  it 
subject  to  them.     The  desire  of  the  testatrix  to  secure  the 
payment  of  her  legacies  to  charities  is  the  key  to  the  will, 
and  that  object  will  be  promoted  by  holding  this  to  be  a 
devise  on  condition.    Knowing  that  she  could  not  effectu- 
ally charge  her  real  estate  with  those  legacies,  she  devises 
it  to  the  defendant,  an  attorney,  who,  by  her  instructions, 
drew  her  will.     And  she  tries  to  effect  her  object  in 
several  distinct  ways  : — first,  she  makes  a  direct  bequest 
of  the   legacies;    secondly,  she  charges  them  on  her 
estate  real  and  personal;   thirdly,  she  uses  prayers  and 
entreaties  to  her  devisee  to  pay  them;  fourthly,  she 
makes  the  payment  of  them  within  twelve  months  a 
common  law  condition,  saying  to  the  devisee,  "  If  you 
will  pay  all  my  legacies  within  twelve  months  from  mj 
decease  you  shall  have  all  my  estate.^'     And  in  order 
to  secure  payment  of  them  within  that  time  she  imposes 
the  penalty  of  the  devisee  losing  the  estates  if  he  make 
default.     Further,  the  testatrix  intended  her  executors, 

(a)  Co.  Xt«.  2366.;  8,  C.  Oreehnere  v.  Patterson,  1  Leon.  174. 
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and  not  the  devisee,  to  execute  the  trusts  of  her  will,  so        18G2. 

fiur  as  they  legally  could  be  carried  out.     At  the  begin-       Wbiobt 

ning  of  her  will  she  mentions  her  executors,  and  they      wiiim. 

are  to  make  a  good  title.    There  is  no  power  to  sell  the 

land  except  that  which  makes  the  executors  trustees  to 

seD  it;  there  is  no  trust  distinct  from  the  duty  of  the 

executors  except  the  trust  to  pay  the  legacies  out  of  the 

real  estate;  and  the  will  contains  the  ordinary  clauses  for 

their  protection  as  trustees.     Doe  d.  Jones  v.  Hughes  (a) 

decided  that  a  simple  charge  of  an  estate  with  payment  of 

debts  and  legacies  did  not  give  a  legal  power  to  sell,  but 

only  a  power  to  go  into  Chancery  to  compel  performance; 

though,  in  Robinson  v.  Lowater  [b),  it  was  held  in  equity 

that,  the  executor  being  the  person  who  would  have  to 

apply  the  fund,  he  took  by  implication  a  power  to  sell  the 

estate.    Again,  if  this  devise  be  construed  as  a  devise  on 

trust  for  the  payment  of  legacies  to  charities,  it  would  be 

void ;  bat  treated  as  a  common  law  condition,  it  is  not 

contrary  to  the  Mortmain  Act.    The  test  is  whether  the 

derise  gives  to  the  trustees  of  a  charity,  in  any  event,  the 

power  of  proceeding  against  the  land.     If  it  does  it  is 

void,  as  contrary  to  the  Mortmain  Act ;  Jeffries  v.  Akx- 

ander  (c),  in  which  the  House  of  Lords  overruled  the  Lords 

Justices  and  the  majority  of  the  Judges;  but  if  it  is  treated 

as  a  common  law  condition,  it  merely  amounts  to  saying 

to  the  defendant,  "If  you  will  choose  out  of  your  own 

property  to  pay  all  my  legacies  you  shall  have  my  land." 

hi  2  Jarman  on  Hills,  1,  the  doctrine  of  a  condition  at 

common  law  is  stated  as  in  existence :  "  No  precise  form 

of  words  is  necessary,  in  order  to  create  conditions  in 

wills;  any  expressions  disclosing  the  intention  will  have 

(«)6£rrA.  223. 

(*)  17  Beav.  692.  S.  C.  on  appeal,  h  De  G,  M.  4'  G.  272. 

^)  8  H.  L.  Ca.  594. 
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1862.  that  effect/'  In  the  2d  and  8d  editions  of  that  work 
Wbiqbt  the  editors,  Wohtenliolme  and  Vincent^  have  inserted, 
WiLKiv  between  brackets,  in  note  (c)  to  p.  7,  the  passage  from 
1  Sugden  on  Powers,  122,  7th  ed.;  106,  pi.  15,  8th  ed., 
and  therefore  it  has  not  the  authority  of  Mr.  Jarman. 
In  EgerUm  y.  Earl  Brownlow  (a)  Lord  St  Leonards 
recognises  that  there  may  still  be  a  common  law  con- 
dition. Doe  d.  Gill  y.  Pearson  {b)  is  an  instance  of  a 
common  law  condition  in  force ;  where  Lord  EUenborough, 
in  delivering  the  judgment  of  the  Court,  said,  p.  181, 
''These  cases  shew  that  the  devise  in  question  may 
operate  as  a  devise  on  condition ;  for  the  breach  of  which, 
in  levying  a  fine  to  the  uses  within  stated,  the  heirs-at* 
law  of  the  devisor  will  be  entitled  to  enter/' 

Feb.  3.  (yMalley,  for  the  defendant.  ^If  this  is  a  con- 
dition, a  Court  of  equity  would  relieve  the  devisee  from 
forfeiture  upon  payment  of  the  valid  legacies ;  for  a  Court 
of  equity  will  always  relieve  against  condition  broken 
unless  its  interference  would  affect  the  rights  or  interests 
of  third  parties  or  the  party  in  remainder.  The  dis- 
tinction is  that,  where  there  is  a  gift  over,  the  Court 
will  not  interfere,  but  where  there  is  a  condition  which 
would  enable  the  heir  to  enter,  the  Court  will  relieve 
against  the  breach  of  the  condition;  Salman  v.  Vaux  (e), 
Wallis  V.  Grimes  (d),  Underwood  v.  Swain  (e),  Bamardis- 
ton  V.  Fane  (/),  Grimston  v.  Lord  Bruce  (y).  Since  the 
case  of  Grimston  v.  Tj>rd  Bruce  {g)  in  Q.  Anne's  time, 
there  is  no  case  in  the  books  of  a  recovery  in  ejectment, 

(a)  4H.L.C(L  1, 207-8.  (b)  6  East,  173. 

(c)  Tothili,  105.  (d)lCas.m  Chme.  89. 

(e)  1  Rep.  in  Chane,  161,  Ist  ed.;  85,  Sid  ed. 

C/)  2  Fern,  366.  (^)  1  aM.  166. 
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nor  of  a  bill  for  relief  in  equity^  for  a  condition  of  1862. 
tbis  kind  broken^  which  shews  that  Lord  St  Leonards  Weigbt 
vas  not  nithout  authority  for  his  statement,  that  what  Wilkiv. 
nsed  to  be  construed  a  devise  upon  condition  would 
now  be  construed  a  devise  in  fee  upon  trust.  [Pollock 
C.B.  As  the  law  does  not  favour  conditions  and 
other  forfeitures,  it  is  not  surprising  that  the  doctrine 
on  this  matter  should  have  settled  down  intb  that 
stated  by  Lord  SL  Leonards.}  The  Court  of  Chan- 
cery would  enforce  performance  of  the  condition  as  a 
personal  obligation  on  the  devisee.  The  condition  is 
looked  upon  as  a  stipulation  which  binds  the  party  who 
takes  the  estate,  so  that,  if  the  estate  is  insufficient  to  pay 
the  legacies,  the  devisee  is  liable ;  Earl  of  Northumber^ 
land  v.  Earl  of  Ayhford  (a).  Messenger  v.  Andrews  (6). 
Doe  d.  GiU  v.  Pearson  {c)  was  a  case  in  which  there 
vas  no  lemedy  in  equity,  and  the  condition  was  such 
that  the  enforcing  it  would  give  the  estate  to  the  par- 
ties who  would  recover  in  law  or  equity,  unless  the  fine 
leried  in  breach  of  the  condition  firustrated  the  in- 
tention of  the  testator.  If  this  is  construed  as  a  condi- 
tion, the  object  of  the  testatrix  to  benefit  the  charities 
flight  be  defeated  by  a  connivance  between  the  devisee 
and  the  heir,  who  alone  could  take  advantage  of  a  breach 
of  the  condition.  The  testatrix  could  not  have  intended 
that  if  the  devisee  were  prevented  from  paying  the  lega- 
cies within  twelve  months  by  a  suit  brought  by  the  heir 
disputing  the  wUl,  all  the  property  should  go  to  him, 
▼ho  would  not  be  bound  in  honour  to  regard  her  wishes. 
She  intended  the  legacies  to  be  paid  out  of  his  personal 
property  by  the  person  to  whom  she  devised  the  real 
estate,  placing  reliance  on  his  personal  honour.  As 
to  the  charitable  bequests  which  the  Court  of  Chancery 
(«)  Awb.  540.  (6)  4  Rum,  478.  (c)  6  East,  17% 


WiLKIJf. 
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1862.        would  not  enforce,  there  is  no  other  means  of  carrying 

*~Wriqut^   them  out. 

Looking  at  the  codicils,  it  is  clear  that  the  testatrix 
did  not  intend  to  die  intestate  as  to  any  part  of  her  pro- 
perty real  or  personal.  In  the  second  codicil  there  is  a 
devise  of  afber-purohased  land  without  condition ;  and 
as  the  testatrix  gives  that  to  her  devisee  absolutely, 
appending  it  to  the  property  in  her  will,  she  cannot  have 
intended  that  the  devise  in  her  will  should  be  upon  a 
strict  condition  at  law,  and  so  the  property  in  her  will 
go  to  the  heir  for  condition  broken. 

Mellish,  in  reply. — ^The  cases  which  decide  that  relief 
against  forfeitiure  would  be  given  in  equity  are  decisions 
that  at  law  the  heir  can  recover  for  condition  broken. 
Poor  V.  Mial  (a)  was  a  bequest  of  leasehold  estate  for 
which  the  heir  could  not  enter.  There  is  no  case  which 
supports  the  alleged  change  in  the  law,  where,  as  in  this 
will,  there  are  express  words  importing  a  condition. 

Erlb  C.  J.  This  is  a  case  of  considerable  difficulty. 
There  is  a  doubt  in  the  minds  of  some  members  of  the 
Court ;  in  the  minds  of  others  there  is  no  doubt  Upon 
the  whole,  however,  we  are  all  of  opinion  that  the  judg- 
ment of  the  Court  of  Queen's  Bench  ought  to  be  affirmed. 

Speaking  for  myself,  and  I  believe  for  some  of  my 
brethren,  I  may  say  that,  if  we  discovered  fifom  the  will 
that  it  was  the  intention  of  the  testatrix  that  there 
should  be  a  forfeiture  of  the  estate  by  the  devisee  in  the 
event  of  the  legacies  not  being  paid,  it  would  be  our 
duty  to  give  effect  to  that  intention ;  but  we  fail  to  dis- 
cover with  judicial  certainty  that  such  was  the  intention 
of  the  testatrix. 

(a)  Madd.  t  (hid,  S2. 


Wilkin. 
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Pollock  C.  B.     I  entirely  agree  with  the  Lord  Chief       1302. 
Justice.    I  do  not  think  that  the  will  suflBciently  shews      y^^^Q^^ 
OS  that  the  condition  was  intended  to  operate  so  as  to 
produce  a  forfeiture ;  and,  therefore,  we  should  follow 
the  current  of  recent  decisions. 

Williams  J.    I  cannot  see  on  the  face  of  the  will 
sufficient  to  bring  my  mind  to  the  conclusion  that  the 
testatrix  intended  that  the  non-payment  of  the  legacies 
should  operate  as  a  forfeiture.     As  to  the  passage  in 
1  Sugden  on  Powers,  p.  122,   7th   ed. ;    106,   pi.  15, 
8tli  ed.,  I  think   all  that  Lord   St,  Leonards  meant 
to  say  was,  that  the  remedy  given  in  a  Court  of  equity 
for  carrying  out  the  intention  of  a  testator  was  one 
which  in  old  times  the  Courts  of  law  could  not  regard. 
Those  Courts  thought  themselves  restrained  from  look- 
ing upon  the  proceedings  in  a  Court  of  equity  as  a 
remedy,  and  therefore  held  particular  words  in  a  will 
to  constitute  a  condition,  on  the  ground  that,  if  they 
did  not,  there  would  be  no  remedy.     That  reason  has 
long  since  ceased,  and,  therefore,  a  different  view  is 
taken  as  to  whether  particular  words  constitute  a  con- 
dition.   But  I  do  not  think  that  all  words  which  would 
formerly  have  been  looked  on  as  creating  conditions  are 
now  to  be  treated  as  trusts,  but  that  this  can  be  done 
.  only  where  the  Court  of  Chancery  can  more  conveniently 
give  effect  to  the  wish  expressed  than  a  Court  of  law. 
Looking  at  the  language  of  this  will  altogether,  I  think 
^e  are  more  likely  to  effectuate  the  intention  of  the 
testatrix  by  construing  it  as  a  trust  than  as  a  condition. 

Channell  B.     I  am  entirely  of  the  same  opinion. 

Latino  J.  concurred. 

Judgment  affirmed. 
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1862. 


P^i^^Qth.  '^^^  Gbeat  Indian  Peninsula  Railway  Company 

against  Saunders. 

Marine  in- 
aurance.    Par- 

Partial  loss  '  ^*  ^^®^  goods  are  insured  by  a  policy  of  marine  insnranee  in  the 
Exnence  of  ordinary  form,  the  expression  "  warranted  free  from  particular  average" 
forwardina  ^  "°^  confined  to  losses  arising  from  injury  to,  or  deterioration  o^  the 
aooda  goods  themselves;  but  is  equivalent  to  a  stipulation  against  total  loss 

^       *  and  gener&l  average  only;  and,  consequently,  includes  ezpences  incurred 

in  relation  to  the  goods. 

2.  A  quantity  of  iron  rails  was  shipped  to  be  carried  to  a  certain 
place,  for  a  sum  to  be  paid  here,  ship  lost  or  not  lost.  The  shippers 
insured  them  by  a  policy  in  the  ordinary  form  "  warranted  free  from  par- 
ticular average,  unless  the  ship  be  stranded,  sunk  or  burnt ;"  with  the 
usual  clause  authorizing  the  assured  to  "  sue,  labour  and  travel  for,  in, 
and  about,  the  defence,  safeguard  and  recovery  of  the  goods."  The  ship 
was  neither  stranded,  sunk  nor  burnt ;  but  there  was  a  constructive  total 
loss  of  her  by  perils  of  the  sea.  The  raib  were  saved,  and  sent  on  in 
other  vessels  to  their  destination,  for  which  the  assured  was  compelled 
to  pay  freight  to  an  amount  not  exceeding  the  value  of  the  raik.  Held, 
that  this  freight  was  not  recoverable  under  the  policy. 

T^REOR  having  been  brought  on  the  judgment  of  the 
Queen^s  Bench  for  the  defendant  (see  voL  1^  p.  41), 
the  case  was  argued,  on  the  3d  and  8th  February;  before 
Erie  C.  J.,  Pollock  C.  B.,  Keating  J.,  and  Channell  and 
Wilde  BB. ;  and  judgment  delivered  on  the  latter  day. 


Edward  James  {R,  E.  Turner  with  him),  for  the  plain- 
tiffs.— ^The  plaintiffs  are  entitled  to  recover  from  the 
defendant  the  money  expended  by  them,  after  the  loss 
of  the  ship,  in  forwarding  the  insured  goods  to  their  • 
destination.  The  Court  below  decided  in  favour  of  the 
defendant,  on  the  grounds,  first,  that,  as  there  had  been 
no  total  loss  of  the  goods,  the  case  was  one,  not  of 
general  average,  but  of  ppxticular  average,  and,  as 
such,  excepted  by  express  provision  in  the  policy ;  and, 
secondly,  that,  for  the  same  reason — namely,  there  having 
been  no  total  loss  of  the  goods — the  case  did  not  come 
within  the  clause  authorizing  the  assured  to  ''sue,  labour 
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aod  travel  for^  in,  and  about^  the  defence^  safeguard  and        1862. 


of  the  goods^  to  the  charges  of  which  the  GaxATliiDiAv 
aasurers  undertook  to  contribute.  ebimbuli. 


recovery' 


It  is  true  that  here  was  no  actual  loss  of  the  goods^ 
nor  constructive  loss  either^  seeing  that  the  additional 
expense  incurred  in  forwarding  them  did  not  eqoal  their 
value;  Rosetto  v.  Gurney  (a).  But  it  is  a  rule  that^  in 
construing  a  contract^  the  lohole  must  be  looked  at,  and  a 
reasonable  construction  put  upon  it.  In  Blackett  y.  The 
Eoyal  Exchange  Insurance  Company  {b),  also,  Lord  Lynd- 
hurst,  delivering  the  judgment  of  the  Court,  says,  ''  The 
rule  of  conjstruction  as  to  exceptions  is,  that  they  are  to 
be  taken  most  strongly  against  the  party  for  whose  benefit 
they  are  introduced.  The  words  in  which  they  are 
expressed  are  considered  as  his  words,  and  if  he  do  not 
use  words  clearly  to  express  his  meaning,  he  is  the  person 
who  ought  to  be  the  sufferer/'  Consequently  clauses 
like  the  present,  in  a  policy  of  insurance,  which  are 
introduced  for  the  protection  of  the  underwriter,  are  to 
be  looked  on  as  expressed  in  his  own  words,  and  be 
construed  most  strongly  against  him.  Applying  these 
principles  here,  the  true  construction  of  this  policy  is, 
that  the  underwriter  undertakes,  not  only  that  he  will 
indenmify  the  assured  against  total  loss  of  the  goods  during 
the  transit,  but  that  if,  in  consequence  of  the  perils  in- 
sured against,  any  money  is  necessarily  expended  by  the 
assured  in  bringing  the  goods  to  their  destination,  he 
will  repay  it.  [James  here  stated  that  a  similar  con- 
struction has  always  been  put  at  Lloyds  on  the  common 
memorandum  in  marine  policies,  which  is  in  the  same 
language  as  that  in  the  body  of  the  policy  in  this  case  j 
and  that,  where  goods  have  met  with  accidents  like  the 
present,  the  practice  of  average  staters  is  never  to  add 
(a)  11  C.  B.  176.  (6)  2  C.  #  /.  244.  261. 


Railway 
Company. 

▼. 
Savmdirs. 
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1862.        to  the  account  of  the  assured  the  expence  incurred  in 
Great  Indian  landing,  warehousing  and  drying,  so  as  to  bring  the  loss 
^Rairwa;J^     up  to  31.  or  5/.  per  cent.,  as  the  case  may  be.]    Under  the 
circumstances  it  was  for  the  assured  to  decide  whether 


Company 

V. 

SaUND£A8. 


he  would  abandon  the  goods.  [Pollock  C.  B-  referred 
to  the  language  of  Lord  EUenborough  in  Anderson  v. 
Wallis  (a),  that  "Disappointment  of  arrival  is  a  new 
head  of  abandonment  in  insurance  law.''] 

The  Court  below  founded  their  judgment  in  a  great 
degree  on  Arnould  on  Insurance,  voL  2,  p.  970,  §  358, 
2d  ed.,  where  particular  average  loss  is  said  to  be  *'  loss 
arising  from  damage  accidentally  and  proximately  caused 
by  the  perils  insured  against,  or  from  extraordinary  ex- 
penditures necessarily  incurred  for  the  sole  benefit  of 
some  particular  interest,  as  of  the  ship  alone  or  the 
cargo  alone,"  and  also  p.  875,  §  322 ;  and  on  Phillips  on 
Insuranccy  vol.  2,  p.  183,  §  1422, 3d  ed.,  where  he  defines 
particular  average  to  be  *'  a  loss  borne  wholly  by  the 
party  upon  whose  property  it  takes  place,  and  is  so  called 
in  distinction  from  a  general  average,  for  which  different 
parties  contribute,"  and  p.  452,  §  1767,  where  he  says  that 
an  insurance  against  total  loss  only  and  an  insurance 
with  the  exception  of  particular  aveiage,  are  equivalent 
forms.  But  the  expression  "  average"  is  used  in  insur- 
ance law  in  different  senses,  from  which  much  confusion 
has  arisen.  In  HHlson  v.  Smith  {b)  Lord  Mansfield  ssljs, 
"Policies  of  insurance,  according  to  their  present  form, 
are  very  irregular  and  confused :  an  ambiguity  arises 
in  them  from  their  using  words  in  different  senses; 
particularly  in  the  use  of  this  word  average.^'  In 
Burnett  v.  Kensington  (c),  Lawrence  J.  says:  "Now 
considering  how  extremely  inaccurate  a  policy  of  insu- 


(rt)  2  Mau.  i'  S,  240.  247.  (A)  3  Burr,  1660.  1666. 

(<?)  7  r.  R,  210,  225. 
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Tance  is  penned,  I  think  that  too  great  stress  ought  not        1862. 
to  be  laid  on  the  precise  words  used  in  it/'  In  Lt  Chemi-  great  Ism  ax 
nant  V.  Pearson  {a)  Mansfield  C.  J.,  delivering  the  judg-     ^]i^|i;^ay  ^ 
ment  of  the  Court,  says  :  "  This  policy  of  insurance  is      Company 
a  Toy  strange  instrument,  as  we  all  know  and  feel ;  in     SAoaDEaa, 
practice  I  know  of  cases  in  the  Court  of  King's  Bench, 
where  such  expeuces  have  been  recovered  as  an  average 
loss,  without  making  any  distinction  whether  it  was  re- 
oorerable  as  an  average  loss  from  damage  repaired,  or 
within  the  words  of  the  permission  to  'sue,  labor,  and 
travail,  &c.  /  and  as  no  such  distinction  has  been  made, 
we  find  it  safer  to  adhere  to  the  practice  which  has  ob- 
tained and  to  call  it  all  average  damage/'  In  the  present 
case,  the  judgment  of  the  Court  below  proceeded  on  the 
ground  that "  particular  average"  and  '^  partial  loss"  are 
sjnonjmons  terms,  and  opposed  to  total  loss.    It  is  true 
that  ''particular  average"  is  often  used  in  the  sense  of 
"partial  loss,"  but  it  is  often,  and  in  this  case  among 
others,  used  in  a  different  sense,  as  meaning  deterioration 
of  the  goods  by  the  perils  insured  against.    There  are 
many  authorities  to  this  effect.     Beneche  on  Marine  In- 
surance, 472,  LoncL  1824,  says :  "  The  term  particular 
average,  as  understood  at  Lloyds,  does  not  comprise  the 
particular  charges,  or  the  expenses  incurred  for  saving  or 
preserving  the  cai^o  or  freight,  such  as  warehouse-rent 
in  an  intermediate  port,  which  is  considered  a  particular 
charge  on  the  cargo,  and  expenses  of  reloading,  which  is 
^iMde  a  particular  charge  on  the  freight.    These  charges, 
however  small  they  may  be,  are  paid  by  the  underwriter 
^Independent  of  the  particular  usage.     Hence  it  is  dear 
that  they  cannot  be  added  to  the  particular  average,  for 
tl^e  purpose  of  ascertaining  whether  this  amounts  to  5  or 
^  per  cent,  and  that  the  underwriter  is  not  liable,  unless 
(a)  4  Taunt.  367.  380. 
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▼. 
Saunders. 


1862.  the  particnlar  average  by  itself  amount  to  the  stipulated 
Great  Indian  P^  centage. — For  the  same  reason^  general  and  particnlar 
^K^ilwa^  average  cannot  be  added  to  make  the  underwriter  liable 
if  they  jointly  amount  to  8  per  cent."  And,  at  p.  880, 
he  has  language  to  the  same  effect.  Emeriffon,  Trcaii 
its  Assurances,  tom.  1,  ch.  12,  sect  89,  p.  584,  ed.  by 
Baulay-Paty,  1827,  gives  the  following  definition  from 
Targa,  c.  60,  p.  255 :  ^'.L'avaria  e  damno,  quale  6  per 
tormenta  di  mare,  6  per  altro  acddente  fatale  ha  origine, 
e  ocoorre  6  in  la  nave  6  in  le  merd  in  quella  existante, 
e  in  Tuna,  e  Paltre  anchora.'*  And  the  foDowing  from 
Pothier,  Des  Assurances,  no.  115:  '*0n  appelle  avarie, 
dont  les  assureurs  sont  tenos,  tous  les  dommages  causes 
par  quelque  accident  deforce  majeure  aux  choses  assur^es, 
quoiqu^U  n'ait  pas  cause  la  perte  totale;  et  toutes  les 
depenses  extraordinaires  auxquelles  quelque  accident  de 
force  majeure  a  donne  lieu,  par  rapport  aux  choses  assu- 
rees."  Again,  Emerigon,  c.  12,  s.  16,  p.  426,  dtes  art.  9  of 
the  Declaration  of  1799 :  and  adds  the  following, ''  Dans 
les  cas  ou  les  dites  marchandises  auraient  £t£  charg^es 
dans  un  nouveau  navire,  les  assureurs  courront  les  risques 
sur  les  dites  marchandises  jusqu'a  leur  debarquement 
dans  le  lieu  de  leur  destination,  et  seront  en  outre  tenus 
de  supporter,  h,  la  charge  des  assures,  les  avaries  des 
marchandises,  les  fitds  de  sauvetage,  de  chai^ement, 
magasinage  et  rembarquement,  ensemble  les  droits  qui 
pourraient  avoir  ete  payes,  et  le  surcroit  de  fret,  s^U  y 
en  a!*  And  Boulay-Paiy,  in  a  note  on  this  passage, 
says,  '^  On  entend  par  surcroit  de  fret  ce  qu'on  paie  de 
plus  pour  le  transport  depuis  le  lieu  du  desastre  jus- 
qu'lL  celui^de  la  destination,  relativement  au  premier  fret 
stipule.  Amould  on  Insurance,  vol.  2,  pp.  1126-7,  §  898, 
2d  ed.,  refers  to  Barker  v.  Blakes  (a),  and  says,  "  This 
(a)  9  Eatt,  283. 
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thetrae  doctrine  on  another  occasion,  'that  a  total  loss  Great Ihdiah 
of  the  cargo  may  be  eflFected  by  a  total  permanent  incar  ^^''^''•''i-*' 
pacify  in  the  ship  to  perform  the  yoyage,  for  that  is  a 
destroction  of  the  contemplated  adventure/  Anderson  v. 
WaJh  [a)"  In  Thompson  v.  The  Royal  Exchange  As- 
mance  Company  (i),  Bayley  J.  says,  "  The  very  object 
of  the  exception  is  to  free  the  underwriters  from  liability 
for  damaged  goods.  They  say  in  efifect  that  they  will  be 
liable  if  the  goods  are  wholly  lost,  but  not  if  they  are 
only  damaged."  And  in  LMe  v.  Janson  (c)  Lord  Ellen- 
honmgh  says,  "  There  may  be  cases  in  which,  though  a 
prior  damage  be  followed  by  a  total  loss,  the  assured 
naynevertheless  have  rights  or  claims  in  respect  of  that 
prior  loss,  which  may  not  be  extinguished  by  the  subse- 
quent total  loss.  Actual  disbursements  for  repairs  in 
&ct  made,  in  consequence  of  injuries  by  perils  of  the 
Kas  prior  to  the  happening  of  the  total  loss,  are  of  this 
description;  unless  indeed  they  are  more  properly  to  be 
considered  as  covered  by  that  authority,  with  which  the 
Msured  is  generally  invested  by  the  policy,  of  '  suing, 
labouring  and  travailing,  &c.,  for,  in,  and  about  the  de- 
fence, safeguard,  and  recovery  of  the  property  insured :' 
in  which  case  the  amount  of  such  disbursements  might 
more  properly  be  recovered  as  money  paid  for  the  under- 
^ters  under  the  direction  and  allowance  of  this  provi- 
sion of  the  policy,  than  as  a  substantive  average  loss  to 
1)e  added  cumulatively  to  the  total  loss  which  is  after- 
wards incurred  in  consequence  of  the  sea  risks/^  In 
J^ff  V.  Mackenzie  (d)  Williams  J.,  in  delivering  the 
judgment  of  the  Court,  says,  "  Although  it  is  stipulated 

(a)  2  Man,  f  8.  240.  246.  {b)  16  Eati,  214, 215. 

(0  12£if«,  648.  656. 

W  28  LJ.  a  P.  3ia  316;  3  C.  B.  N.  8, 16.  29. 


272  EXCH.  CH.   HILARY  VACATION. 

1862.  by  the  warranty  that  these  eJBTectB  shall  be  firee  of  all 
GrbatIxdiah  average, — or,  in  other  words,  that  the  insurer  shall  not 
^^ilway^  be  liable  for  any  amount  of  sea  damage  to  them  short  of 
Company  ^  total  loss, — we  think,  looking  at  the  nature  of  the 
Saubokbs.  subject  of  insurance  and  the  terms  of  this  exemption^  it 
is  doing  no  yiolenoe  to  the  language  used  to  hold  that  he 
is  not  to  be  exempted  from  liability  for  a  total  loss  of 
any  of  the  articles  of  which  the  '  eflFects'  consist."  The 
form  of  the  declaration  in  Powell  y;^  Gudgeon  (a),  also, 
although  the  judgment  proceeded  on  another  point,  sup- 
ports this  construction.  The  American  case  of  Mumford 
T.  The  Commercial  Insurance  Company  (b)  is  an  authority 
in  point  for  the  plaintiffs.  [He  also  referred  to  2  Arnould, 
Insurance,  322  §  875,  324  §  885,  and  357  §  967.]  If 
these  goods  had  been  sent  on  to  their  destination  by  the 
captain  instead  of  the  assured,  he  could  recover  the 
excess  of  the  charge  for  carrying  them  above  the 
amount  of  the  bill  of  lading ;  Shipton  v.  Thornton  (c). 
[Wilde  B.  That  point  is  not  there  decided.  What  you 
refer  to  is  only  a  doubt  thrown  out.  Everth  v.  Smith  {d) 
and  McCarthy  v.  Abel  {e)  seem  against  you.]  At  least 
the  plaintiffs  are  entitled  to  recover  the  difference  be- 
tween the  expense  incurred  in  sending  on  the  goods  and 
the  sum  paid  for  their  carriage  in  the  first  instance. 

Honyman,  who  appeared  for  the  defendant,  was  not 
called  on. 

Eble  C.  J.  I  am  of  opinion  that  the  judgment  of 
the  Court  of  Queen^s  Bench  ought  to  be  affirmed. 

This  is  an  insurance  on  goods  ''  warranted  free  from 
particular  average,'' — in  effect  an  insurance  against  a  total 

(a)  6  Man,  #  8,  431.  (6)  5  Johm,  (U,  8.)  Btp,  262. 

(c)  ^A.iE,  314.  335.  (d)  2  Man.  #  8.  278. 

(e)  6  E<ut,  388. 
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loss.   According  to  the  statement  before  us  the  facts  are        2862. 
theae.  The  carriage  of  the  goods  T?as  prepaid^  amount-  gbbatIndiIh 
ing  to  629il  9s.  lOcf. ;  the  ship  sailed^  and^  having  been 
damaged,  was  taken  into  an  intermediate  port  under  cir- 
cumstances which  constituted  a  constructive  total  loss 
of  the  ship;  but  the  cargo  was  landed  and  delivered  to 
the  plaintiffs  who  were  the  owners  of  it,  and  by  them 
taken  to  its  destination  in  a  state  undamaged  by  sea 
in  any  way.    After'the  happening  of  this  misfortune  to 
the  ship,  the  plaintifis  paid  825/1  Us.  7d.  more  for  the 
new  voyage;  and  they  now  seek  to  recover  this  latter 
sum,  or  the  difference  between  the  two  sums,  from  the 
insurer;  and  the  question  is,  are  they  entitled  to  do  so  ? 
It  is  certain  that  the  plaintifiE)  cannot  recover  here  as 
for  a  total  loss  of  the  goods,  seeing  that  the  goods  were  re- 
stored to  them  in  specie,  and  forwarded  by  them  to  their 
place  of  destination,  where,  so  far  as  any  sea  damage  is 
concerned,  they  may  have  received  full  value  for  them. 
But  Mr.  James  ably  argues  that  the  plaintiffs  are  en- 
titled to  recover  this  money ;  not  as  compensation  for  loss 
of  the  goods  within  the  general  language  of  the  policy ; 
but  as  the  expense  of  forwarding  them  to  their  destination 
in  other  vessels,  under  what  has  been  called  "  the  labour 
and  travel  clause^'  which  empowers  the  assured  to  sue, 
labour,  and  travel  to  save  the  thing  assured  from  impen- 
ding loss.    The  substantial  ground,  however,  on  which 
I  decide  this  case  is  entirely  beside  his  able  argument. 
The  expences  that  can  be  recovered  under  the  suing, 
labouring  and  travelling  clause  are  expences  incurred  to 
prevent  impending  loss  within  the  meaning  of  the  policy. 
Now,  here,  the  goods  were  given  up  to  the  plaintiffs  in 
perfect  safety;  and  the  question  is,  were  these  expences 
incurred  to  prevent  a  total  loss  ?     Had  the  owners  a  right 

VOL.  II.  T  B.    &   s. 
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1862.  when  the  goods  were  given  into  their  possession  to  turn 
GBBATiNDiAjr  thc  transoction  into  a  total  loss?  Certainly  not,  for 
they  had  the  goods  in  specie,  and  consequently  that 
825/.  lis.  Id,  had  no  reference  to  suing,  labouring  or 
travelling  in  order  to  prevent  such  a  loss. 

A  great  part  of  Mr.  James's  ailment  turned  on  the 
different  meanings  of  the  word  "  average.''  If  it  were 
necessary  to  go  into  that  point,  I  should  clearly  be  of 
opinion  that  the  words  found  in  an  instrument  in 
common  use  should  be  taken  according  to  the  ordinary 
understanding  of  them  when  so  used.  It  is  agreed  that 
"particular  average"  has  two  meanings,  universally  un- 
derstood— that  when  taken  with  reference  to  the  common 
memorandum  clause  it  excludes  certain  expences,  but 
when  taken  with  reference  to  the  money  to  be  paid  by 
the  xinderwriter  it  includes  them.  In  Amould  on  Insur- 
ance, voL  2,  970,  sect.  858,  2d  ed.,  it  is  said  that  such 
expenses  as  these  are  to  be  included.  But  all  this  is 
beside  the  question  now  before  us,  as  these  expences  have 
nothing  to  do  with  the  labour  and  travel  clause.  I  also 
think  that  it  should  make  no  difference  in  our  judgment 
whether  the  freight  was  prepaid  or  to  be  earned* 

For  these  reasons,  and  also  those  given  in  the  Court 
below,  which  are  quito  satisfiu^tory  to  my  mind,  and  where 
the  difference  between  this  case  and  the  American  case 
oiMumford  v.  The  Commercial  Insurance  Company  (a)  is 
clearly  pointed  out,  I  am  of  opinion  that  the  defendant 
is  entitled  to  our  judgment. 


Pollock  C.  B.,  Keating  J.,  and  Channell  and  Wilde 
BB.  concurred. 

Judgment  affirmed. 

(fl)  5  Johns.  (U.  S.J  Rep.  262. 
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The  Churchwardens  and  Overseers  of  Favebsham,  Thursday, 

February  ISth. 

appellants,  The  Guardians  of  the  Isle  of  Thanet 

XT   •  T       ,  Pavper  lunatic 

Union,  respondents.  tn  asylum. 

Order  of  settle 
ment  and 

1.  A  justice  of  a  borough  not  haTing  a  quarter  sessions  has  no  juris-  TJf' J'fS^rr*^ 
dictjon,  imder  sect.  67  of  stat.  16  &  17  Vict,  c,  07.,  to  send  a  pauper  ^\^  ^'  ^1^^' 
lunatic  to  an  asjium ;  and  this  by  reason  of  the  meaning  assigned  to   nW  V w' 

the  word  **  borough"  by  the  interpretation  clause,  sect  132.  ^*'  ^^^ 

2.  The  jurisdiction  of  justices  under  sect  97  of  that  Act  to  adjudge  the 
settlement  of  a  pauper  lunatic  and  make  an  order  for  his  maintenance, 
attaches  where  he  is  de  facto  confined  in  an  asylum ;  and  their  order 
is  not  inTalidated  by  the  &ct  that  he  was  sent  there  by  a  justice  who 
^  no  jurisdiction :  (per  Wiffktman  and  Mellor  JJ. ;  Crompton  J. 
diasentiente.) 

PASE  stated  under  stat  12  &  13  Vict.  e.  45.  $.  11. 

This  was  an  appeal  against  an  order  of  G.  C.  Norton, 
Eaq.,  (me  of  Her  Majesty^s  justices  of  the  peace  for  the 
csnmty  of  Surrey,  and  one  of  the  Magistrates  of  the 
Police  Courts  of  the  metropolis^  hearing  date  the  13th 
April,  1860^  adjudicating  the  settlement  of  Sarah  Martin, 
a  limatic^  to  he  in  the  parish  of  Faverskam,  in  the  county 
dKent,  and  ordering  the  guardians  of  the  poor  of  the 
Faoenkam  Union  to  paj^  on  account  of  the  said  parish, 
certain  expences  incurred  in  and  ahout  the  examination 
and  conyeyance  of  the  said  Sarah  Martin,  and  also  for 
the  expences  of  her  maintenance. 

The  order  of  G.  C.  Norton,  Esq.,  contained  the  follow- 
ing redtals.  "  Whereas,  bv  a  certain  order  of  David 
Price,  Esq.,  one  of  Her  Majesty^s  justices  of  the  peace 
in  and  for  the  borough  of  Margate,  in  the  coimty  of 
Xent,  heretofore  made  and  now  proved  before  me  the 
undersigned,  one  of  Her  Majesty's  justices  of  the  peace 
T  2 
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1862.  in  and  for  the  county  of  Surrey,  and  being  also  one 
FaverbhaiT  ®^  *^®  Magistrates  of  the  Police  Courts  of  the  metro- 
polis, sitting  at  the  Lambeth  Police  Court,  in  the  said 
county  of  Surrey,  and  within  the  Metropolitan  Police 
district,  and  within  whose  jurisdiction  the  licensed  house 
for  the  reception  of  lunatics  hereinafter  mentioned,  and 
in  which  one  Sarah  Martin,  a  pauper  lunatic,  is  now 
confined,  is  situate,  bearing  date  the  12th  July  last 
past,  and  directed  to  the  superintendent  or  proprietors 
of  the  Camberwell  House  Lunatic  Asylum,  being  a 
licensed  house  for  the  reception  of  lunatics,  situate  at 
Camberwell,  in  the  said  county  of  Surrey  ;  after  reciting 
that  he  the  said  David  Price  had  called  to  his  assis- 
tance a  surgeon,  and  had  personally  examined  the  said 
Sarah  Martin,  and  was  satisfied  that  the  said  Sarah 
Martin  was  a  lunatic,  and  a  proper  person  to  be  taken 
charge  of  and  detained  under  care  and  treatment,  it  was 
by  the  said  David  Price  ordered  that  the  said  superin- 
tendent or  proprietors  should  receive  the  said  Sarah 
Martin  as  a  patient  into  his  asylum ;  and  subjoined  to 
which  said  order  was  a  statement  respecting  the  said 
Sarah  Martin,  as  required  by  the  statute  in  such  case 
made  and  provided.  And,  whereas  it  is  now  proved  to 
me  the  said  undersigned  magistrate,  upon  oath,  that  be- 
fore and  at  the  time  of  the  making  of  the  said  order  the 
said  Sarah  Martin  was  chargeable  to  the  parish  of  St. 
John  the  Baptist,  in  the  Isle  of  Thanet  Poor  Law  Union, 
in  the  said  county  of  Kent;  and  that,  by  virtue  of  the  said 
order,  the  said  Sarah  Martin  was,  on  the  said  12th  July 
last  past,  conveyed  from  the  said  parish  of  St.  John  the 
Baptist  to  the  said  licensed  house^  and  was  there  received 
by  the  superintendent  or  proprietors  thereof  as  a  patient 
by  virtue  of  the  said  order,  and  that  she  hath  since  been 
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and  atill  is  confined  there  as  a  lunatic^  at  the  expense  of 
the  said  parish  of  St.  John  the  Baptist/'  The  order  then 
recited  a  complaint  hj  the  guardians  of  the  Isle  of  Thanet 
UnioD^  on  hehalf  of  the  parish  of  St  John  the  Baptist,  of 
tlie  clia]^eabilit7  of  the  lunatic  to  that  parish^  and  ad- 
judged that  the  place  of  the  last  legal  settlement  of  the 
lunatic  was  in  the  parish  of  Faversham:  and  ordered  the 
guardians  of  the  Faversham  Union  to  pay^  on  account  of 
the  parish  of  Faversham,  to  the  guardians  of  the  Isle  of 
Tltanet  Union,  certain  sums,  being  respectively  the  ex- 
pences  incurred  in  and  about  the  examination  of  the 
lunatic,  and  in  bringing  her  before  the  said  justice,  and  in 
and  about  conveying  her  to  the  asylum,  and  the  charges 
for  her  maintenance  in  the  asylum  for  twelve  months  next 
before  the  date  of  the  order ;  and  a  certain  sum  weekly 
for  the  future  maintenance  of  the  lunatic  in  the  asylum. 

The  order  of  David  Price  was  as  follows.  *'  I,  David 
Price,  the  undersigned,  having  called  to  my  assistance  a 
surgeon,  and  having  personally  examined  Sarah  Martin, 
a  pauper,  and  being  satisfied  that  the  said  Sarah  Martin 
is  a  person  of  unsound  mind,  and  a  proper  person  to  be 
taken  charge  of  and  detained  under  care  and  treatment, 
there  being  no  available  accommodation  in  the  County 
Asylum,  hereby  direct  you  to  receive  the  said  Sarah 
Martin  as  a  patient  into  your  house." 

"  Subjoined  is  a  statement  respecting  the  said  Sarah 
Martin. 

"  (Signed)  David  Price,  a  justice  of  the  peace 
for  the  borough  of  Margate. 
"Dated  the  12th  day  of  July,  1859." 
"To  /.  //.  Paul,  M.D.,  Medical  Superintendent 

"of  Cambenoell  House  Asylum." 

David  Price  had,  upon  his  own  knowledge,  and  without 
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any  notice  being  given  to  him  by  the  relieving  or  other 
officer  of  the  parish  of  SL  John  the  Baptist^  examined  the 
lunatic  at  the  house  where  she  was  residing^  and  after 
calling  to  his  assistance  a  surgeon^  made  the  order  of  the 
12th  July,  1859. 

Under  this  order  the  pauper  lunatic  was  conveyed 
from  the  parish  of  St  John  the  Baptist,  Margate,  to  the 
said  licensed  house  by  the  relieving  officer  of  such  parish. 
At  the  times  the  orders  of  David  Price  and  G.  C,  Norton^ 
Esquires,  dated  resjiectively  the  12th  July,  1859,  and 
13th  April,  I860,  were  made,  the  pauper  lunatic  was  a 
proper  person  to  be  confined  in  the  said  licensed  house 
imder  the  provisions  of  the  16  &  17  Vict  e,  97.  s.  67; 
and  it  was  admitted  that  such  lunatic  was  properly  sent 
there,  and  that  all  the  proceedings  for  sending  her  there 
were  regular,  with  the  exception  hereinafter  mentioned. 

The  settlement  of  the  lunatic  is  in  the  parish  of 
Faversham,  and  the  only  ground  of  appeal  against  the 
said  order  was,  that  at  the  time  of  the  making  of  the  order 
by  David  Price,  Esq.,  for  the  removal  of  Sarah  Martin, 
the  borough  of  Margate  was  not  a  borough  town  or 
city  corporate,  having  a  quarter  sessions,  recorder  and 
clerk  of  the  peace,  within  the  meaning  of  the  provisions 
of  the  132d  section  of  the  16  &  17  Vict  c.  97.,  "  An 
Act  to  consolidate  and  amend  the  laws  for  th6  provision 
and  regulation  of  lunatic  asylums  for  counties  and 
boroughs,  and  for  the  maintenance  and  care  of  pauper 
lunatics,  in  England;**  and  consequently  that  David  Price 
had  no  jurisdiction  to  make  that  order. 

At  the  time  of  the  making  of  the  order  by  David 
Price,  the  borough  of  Margate  was  a  borough  created 
by  charter  of  the  Crown,  dated  the  29th  July,  1857, 
under  the  Municipal  Corporations  Act,  and  David  Price 
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had  been  appointed^  and  was  at  the  time  of  making  the        1862. 
order,  a  justice  of  the  peace  of  the  borough ;  but  at  the    Fayxbsham 
time  of  making  the  order  by  David  Price  no  court  of       igieof 
quarter  sessions  had  been  or  was  created  or  established      ^^"kt- 
for  tbe  borough^  nor  had  any  recorder  or  clerk  of  the 
peace  for  the  borough  been  appointed^  nor  was  there 
then  in  feet  any  recorder  or  derk  of  the  peace  for  the 


The  parish  of  St  John  the  Baptist,  in  which  the 
boroogh  of  Margate  is  whoUy  situate^  is  not  part  of  the 
comity  of  Kent  J  but  is  a  non-corporate  limb  and  ancient 
member  and  liberty  of  the  borough  town  and  port  of 
Dowr,  and  still  remains  so,  except  so  far  as  it  is  affected 
bj  the  charter  of  incorporation  before  mentioned.    Be- 
sides the  justices  appointed  for  the  borough  of  Margate 
mider  the  charter  of  incorporation,  certain  justices  ap- 
pointed under  stat  51  G.  8.  c.  86.,  and  the  justices  of 
Dover  assigned  to  that  place  by  virtue  of  the  Municipal 
Corporations  Act,  5  &  6  FF.  4.  c  76.  «•  185.,  continue 
and  have  jurisdiction  in  Margate  under  that  Act,  and 
under  18  &  19  Vict  e.  48.  and  20  &  21  Vict  c.  \. 

David  Price  is  only  a  justice  for  the  borough  of  il/ar- 
gate,  appoioted  under  the  charter  incorporating  that 
place,  and  is  not  a  justice  for  the  borough,  town  and 
port  of  Dover,  nor  is  he  appointed  under  stat  51  G.  8. 
C.36. 

Dover  is  one  of  the  Cinque  Ports,  and  has  a  separate 
court  of  quarter  sessions  of  the  peace,  recorder  and 
derk  of  the  peace,  and  it  was  contended  by  the  respond- 
ents that  Margate  is  still  within  the  jurisdiction  of  such 
court,  by  virtue  of  stats.  5  &  6  fT.  4.  c.  76.  s.  134.  and 
6&7»F.4.  c.  105.S.  10. 
It  vas  contended,  on  behalf  of  the  churchwardens  and 
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1862.  overseers  of  the  poor  of  the  parish  of  Faversham,  that 
Faversham  David  Price  had  no  jurisdiction  to  make  the  order  for 
the  reception  of  the  lunatic  into  the  said  licensed  house, 
and  that^  her  confinement  and  chargeability  there  being 
unlawful,  the  order  of  G.  C.  Norton,  dated  18th  April, 
1861,  was  therefore  void. 

It  was  contended,  on  behalf  of  the  parish  of  St.  John 
the  Boptist,  Margate,  that  David  Price  had  jurisdiction 
to  make  the  said  order,  and  that,  whether  he  had  or  not, 
the  order  of  G.  C.  Norton  was  rightly  made,  because,  at 
the  time  of  the  making  the  same,  the  pauper  lunatic  was 
confined  in  the  said  licensed  house  at  the  cost  and  charge 
of  the  parish  of  St.  John  the  Baptist. 

The  question  for  the  opinion  of  the  Court  is,  Whether 
David  Price  had  jurisdiction  to  make  the  order  dated 
12th  July,  1859 ;  and  whether,  if  he  had  not,  the  order 
of  G.  C.  NortiM  is  thereby  rendered  invalid. 

If  the  Court  should  be  of  opinion  that  the  order  of 
G.  C.  Norton  is,  under  the  circumstances  above  stated, 
properly  made,  then  such  order  is  to  be  confirmed ;  other- 
wise the  same,  or  so  much  thereof  as  this  Court  should 
think  illegal,  is  to  be  quashed. 


Poland,  for  the  respondents. — First,  the  order  for  the 
reception  of  the  lunatic  into  the  asylum  was  rightly 
made.  Mr.  Price  had  jurisdiction  to  make  that  order 
under  stat  16  &  17  Vict  c.  97.  *.  67.  The  enacting  part 
gives  jurisdiction  to  a  justice  of  the  county  or  borough 
within  which  the  parish  from  which  the  lunatic  was  sent 
is  situate ;  but  the  proviso  is, ''  That  it  shall  be  lawful  for 
any  justice,  upon  notice  being  given  to  him  as  aforesaid, 
or  upon  his  own  knowledge,  without  any  such  notice  as 
aforesaid,  to  examine  any  pauper  deemed  to  be  lunatic 
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at  his  own  abode  or  elsewhere^  and  to  proceed  in  all 
respects  as  if  snch  pauper  were  brought  before  bim 
^  pnrsnance  of  an  order  for  that  purpose/'     [Cromp^ 
^  J.   That  is    a   proviso  on  the  enacting  part ;  it 
must  mean  that  the  justice  should  be  a  ''  justice  of 
the  county  or  borough  in  which  such  parish  is  situate/'] 
If  that  is  so^  the  justice  who  has  jurisdiction  under  the 
enacting  part  must  be  a  justice  of  a  borough  having 
a  qoarter  sessions,  recorder  and  clerk  of  the  peace, 
because,  by  sect  132,  "^  Borough'  shall  mean  every 
borough  town  and  city  corporate  having  a  quarter  ses- 
sions, recorder,  and  clerk  of  the  peace."     But  Margate, 
though  an  outlying  district,  is  an  ancient  member  and 
Kberty  of  the  borough  of  Dover,  which  is  one  of  the 
Cinque  Ports,  and  has  a  quarter  sessions,  recorder,  and 
clerk  of  the  peace.     Sect.  67  means  that  the  justice  of 
the  borough  shall  act  when  the  place  is  liable  to  the 
jurisdiction  of  a  borough  quarter  sessions;  and  Margate 
is  a  borough  within  the  jurisdiction  of  the  quarter  ses- 
sions of  the  borough  of  Dover,     It  is  as  if  Margate  was 
part  oi Dover;  the  justices  of  Dover  have  jurisdiction  in 
Margate;  and  all  the  prisoners  committed  by  the  justices 
^l  Margate  are  sent  to  be  tried  at  the  quarter  sessions  at 
Dwer,  [Crompton  J.   There  is  a  separate  set  of  justices 
and  a  separate  commission  of  the  peace  for  Margate. 
Nightman  J.     The  commission  in  which  Mr.  Price'^ 
iiame  is  does  not  extend  to  Dover,  and  therefore  he  is 
^ot  a  justice  of  a  borough  within  sect.  67,  as  explained 
by  the  interpretation  clause.     Crompton  J.     Margate  is 
a  sub-borough  with  a  minor  jurisdiction.     The  inter- 
pretation clause  is  very  express  as  to  the  meaning  of 
the  word  '*  borough"  in  the  statute,  unless  there  be 
something  in  the  subject  or  context  repugnant  to  such 
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construction ;  and  there  is  nothing  in  sect  67  repugnant 
to  the  construction  assigned  to  the  word  by  the  inter- 
pretation clause.  The  Dover  justices  haye  jurisdiction 
over  Margate:  the  borough  of  which  Mr.  Price  is  a 
justice  has  no  quarter  sessions,  and  therefore  he  is  not 
within  sect.  67.]  Then,  the  justices  of  the  county  having 
no  jurisdiction  in  Margate,  the  justices  of  Dover  must  go 
to  Margate  in  order  to  remove  dangerous  lunatics. 

Secondly,  supposing  the  order  for  receiving  the  luna- 
tic into  the  asylum  was  invalid,  there  was  sufficient  to 
give  jurisdiction  to  make  the  order  of  settlement  and 
maintenance  under  Stat.  16  &  17  Vict  c.  97.  s.  97.  By 
that  section,  "  It  shall  be  lawful  for  any  two  justices  for 
the  county  or  borough  in  which  any  asylum,  registered 
hospital,  or  licensed  house  in  which  any  pauper  lunatic 
is  or  has  been  confined  is  situate,''  to  inquire  into  and 
adjudge  the  settlement  of  the  pauper  lunatic  and  to  make 
an  order  of  maintenance.  Only  two  ingredients  are 
necessary  to  give  jurisdiction,  viz.,  that  the  person  should 
be  a  pauper  lunatic,  and  that  .he  should  actually  be  in 
confinement;  and  the  Court  will  not  inquire  whether 
the  proceedings  under  which  he  was  confined  are  legal 
or  not.  In  Reg.  v.  The  Inhabitants  of  Crediton  {a)  orders 
of  adjudication  and  maintenance,  made  under  sect.  97, 
recited  an  order  of  justices  by  which  the  pauper  lunatic 
was  duly  sent  to  the  asylum,  and  had  been  confined  there 
''  as  such  pauper  lunatic,''  and  still  remained  there;  and 
it  was  held  that  the  jurisdiction  of  the  justices  to  make 
the  orders  of  adjudication  and  maintenance  sufficiently 
appeared;  and  ErU  J.  said,  p.  242,  "  I  think  that,  when 
an  order,  in  itself  apparently  regular,  refers  by  recital  to 
a  former  order,  wc  should,  in  absence  of  proof  to  the 
(«)  E.  B.4'E.23i 
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contraiy^  infer  that  the  recited  order  was  good,  though, 
no  doubt,  this  removing  order,  as  recited,  is  exceedingly 
loose.  I  think,  moreover,  that  there  is  a  great  deal  in  what 
Mr.  Coleridge  and  Mr.  Phear  nrged  as  to  the  jurisdic- 
tion to  make  the  orders  of  adjudication  and  maintenance 
attaching  by  the  tact  of  the  lunatic  being  in  the  asylum/' 
[Crompton  J.  There  the  magistrates  had  jurisdiction 
aver  the  subject-matter,  but  it  was  objected  that  the 
asylnm  was  not  shewn  to  be  that  to  which,  by  sect.  72, 
the  pauper  lunatic  ought  to  have  been  sent.]  Beg*  v. 
Th£  Guardians  of  the  Carnarvon  and  Angluea  Union  (a), 
was  decided  on  stat  8  &  9  Vict.  e.  126.  $.  58.,  which 
empowered  justices  to  inquire  into  the  settlement  of  a 
pauper  lunatic  ''  confined  or  ordered  to  be  confined/' 
which  words  might  be  construed  "  legally  ordered  to  be 
confined,''  that  is  by  a  legal  and  valid  order,  whereas  the 
words  in  sect  97  of  stat.  16  &  17  Vict.  c.  97.  are  "  is  or 
has  been  confined."  Erie  J.  however  said,  p.  713-714^ 
"I  am  inclined  to  think  that  the  jurisdiction  of  the 
justices  to  make  an  order  of  settlement  and  maintenance 
of  a  lunatic  commences  fiN)m  their  finding  him  'confined 
or  ordered  to  be  confined'  in  an  asylum.  I  think  that  it 
would  be  very  salutary  to  take  up  the  inquiry  there,  in  an 
appeal  against  an  order  of  maintenance,  and  so  to  pre- 
clude any  investigation  then  into  the  validity  of  the  order 
nnder  which  he  was  sent  there."  In  that  case  the 
order  did  not  state  that  there  was  no  asylum  in  the 
county,  or  that  it  was  full,  without  which  the  justices 
would  have  no  authority  to  send  the  lunatic  to  an  asylum 
out  of  the  county.    In  Beff.  v.  2%«  Inhabitants  of  Min- 

(a)  3  ^:  &  C.  708;  and  see  note  (h)  to  Beg.  v.  The  hikubitants  of 
Mimter,  14  Q.  B,  367. 
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ster  {a)  it  was  held  no  objection  to  an  order  of  mainte- 
nance^ under  stat  8  &  9  Vict.  c.  126.,  that  the  lunatic  was 
not  stated  to  be  chargeable  to  the  parish  whence  he  was 
removed,  nor  that  the  medical  certificate  did  not  state 
some  of  the  particulars  in  the  form  given  in  the  schedule 
to  the  statute.  Erie  J.,  p.  357,  expressed  the  opinion 
that  the  order  of  maintenance  "  was  not  invalidated  by 
the  absence  of  any  formality  in  the  steps  which  brought*' 
the  pauper  lunatic  into  the  asylum ;  and  the  judgment  of 
the  Court,  p.  362,  is  to  the  eflfect  that  de  facto  confine- 
ment, if  not  unlawful,  gives  jurisdiction  for  adjudicating 
on  the  settlement,  and  making  an  order  of  maintenance. 
ICrompton  J.  In  that  case  the  person  who  sent  the 
lunatic  to  the  asylum  had  jurisdiction ;  but  some  of  the 
forms  directed  by  the  statute  were  not  complied  with.] 
In  stat.  16  &  17  Vict,  c,  97.  the  jurisdiction  is  limited 
to  the  fact  of  the  pauper  lunatic  being  in  the  asylum. 
Suppose  a  lunatic  who  has  strayed  away  from  his  dwelling 
place  is  found  in  a  parish,  and  is  taken  by  a  police  constable 
before  a  magistrate,  who  makes  an  order  for  his  removal 
to  an  asylum,  the  relieving  officer  must  execute  the  order 
and  remove  him  to  the  asylum  for  the  protection  of  the 
public.  In  the  first  instance,  the  burden  of  maintaining 
a  pauper  lunatic  is  on  the  parish  where  he  is  found;  and 
the  only  mode  by  which  that  parish  can  relieve  itself  is 
by  shevdng  that  he  was  sent  to  the  asylum  from  it,  and 
calling  on  the  justices  to  inquire  into  the  settlement 
and  make  an  order  upon  the  parish  of  settlement,  upon 
which  the  burden  of  maintaining  him  ought  to  be 
thrown.  [^Crompton  J.  The  parish  in  which  the  pauper 
lunatic  is  found  wandering  should  take  him  before  a  ma- 
(a)  14  Q,  B.  349. 
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gistrate.]   Bat  in  this  case  the  parish  has  nothing  to  do 
with  the  matter,     [Cromptan  J.    We  are  now  on  the 
sopposition  that  the  person  who  sent  the  lunatic  to  the 
asylum  was  not  a  magistrate.]      But  is  the  relieving 
officer  to  decide  whether  the  order  is  valid  or  not,  in  the 
case  it  may  be  of  a  dangerous  lunatic  ?   The  justices  have 
only  jurisdiction  to  inquire  into  the  place  of  the  last 
legal  settlement.     [Crompton  J.     Suppose  a  lunatic  has 
himself  walked  into  an  asylum.]      In  some  cases,  the 
officiating  clergyman  or  the  relieving  officer  may  send  a 
lunatic  to  an  asylum ;  suppose  the  person  officiating  as 
clergyman  was  not  ordained,  or  the  relieving  officer  was 
&ot  properly  appointed ;  or  suppose  the  medical  officer 
who  sent  him  had  no  diploma,  or  his  diploma  was  not 
i^lar,  is  the  parish  into  which  the  lunatic  had  strayed 
permanently  to  support  him  ?     It  cannot  fairly  be  con- 
tended that  the  parish  officers  ought  to  take  care  that 
the  proceedings  are  regular,  because  they  may  not  be 
the  parties  who  institute  them.     And^  imder  sect.  71,  the 
reliering  officer  or  overseer  is  liable  to  a  penalty  for 
refusing  to  execute,  '^  with  all  reasonable  expedition/^  an 
order  for  conveying  a  person  to  an  asjlum. 
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T,  L,  Wood,  for  the  appellants. — [The  Court  desired 
him  to  confine  his  argument  to  the  last  point.]  Sect.  97 
of  atat.  16  &  17  Vict.  c.  97.  assumes  that  the  lunatic  has 
^u  sent  to  the  asylum  under  the  provisions  of  one  of 
the  previous  sections^  beginning  with  sect.  67,  by  which 
certain  persons  have  authority  to  send  pauper  lunatics  to 
an  asylum;  and  therefore  the  word  "confined'^  must 
mean  "lawfully  confined."  In  Beffina  v.  The  Inhabit 
tanU  of  Minster  (a)  Lord  Campbell,  in  delivering  the 
(a)  14  Q.  B.  349.  362. 
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1862.  judgment  of  the  Court)  said,  "  As  the  pauper  lunatic 
Favbrbhak  ^^  ^  facto  coniined^  and  as  that  confinement  was  not 
unlawful,  the  jurisdiction  ....  attached  ;**  and 
reference  was  made  to  several  cases  in  which  the  Court 
had  refused  to  discharge  a  lunatic  on  account  of  defects 
in  the  certificate  for  confinement.  This  is  not  like  those 
cases,  nor  like  Beff.  y.  The  Guardians  of  the  Carnarvon 
and  Anglesea  Union  (a),  in  which  there  was  a  fault  in  the 
order  under  which  the  lunatic  was  sent  to  the  asylum, 
as  recited  in  the  order  adjudging  the  settlement.  It  is 
of  the  essence  of  sect.  97  that  the  justice  who  sends  the 
lunatic  to  the  asylum  should  haye  jurisdiction.  [Wight'- 
mctn  J.  There  may  be  a  distinction  between  the  case  of 
a  lunatic  sent  to  the  asylum  by  a  person  who  appears  to 
fill  the  office  of  a  justice  and  the  case  of  a  Icmatic  sent 
by  a  person  who  does  not  appear  to  do  so.]  In  Beg*  y* 
The  Inhabitants  of  Crediton  {b),  the  objection  being  to  the 
order  sending  the  lunatic  to  the  asylum,  as  recited  in  the 
order  adjudging  the  settlement,  it  was  held  that,  in  absence 
of  proof  to  the  contrary,  the  jurisdiction  of  the  justice 
who  made  the  recited  order  sufficiently  appeared ;  here 
the  contrary  is  shewn.  In  Beg.  y.  ITie  Inhabitants'  of 
Bhyddlan  (c)  it  was  held  that  a  preliminary  irregularity 
on  the  part  of  the  relieving  officer  in  taking  the  pauper 
lunatic  before  a  justice  did  not  affect  his  jurisdiction 
to  make  an  order  for  confinement,  nor  the  jurisdiction 
of  justices  to  make  an  order  of  settlement  and  main** 
tenance. 


Poland,  in  reply. — It  does  not  follow  that  the  confine* 


(a)  S  N,  a.  C.TOS;  and  see  note  (6)  to  R^.  t.  2%e  InkahitanU  of 
Minster,  14  Q,  B,  367. 

(b)  E.  B.  4-  E,  231.  (c)  14  e.  B,  327. 
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ment  of  the  lunatic  in  the  asylum  is  illegal  because  she        18G2. 
WW  not  sent  there  by  lawful  authority.     Suppose  she    Favjsrsham 
iras  a  dangerous  lunatic^  her  detention  would  be  legal.        uie  of 
Ex  parte  Greenwood  {a)y  coram  Coleridge  J.      [Cromp-        *^k«t. 
ion  J,    Here  the  confinement  of  the  pauper  lunatic  was 
illegal  during  the  time  in  respect  of  which  the  respond- 
ents aak  for  the  expenses  of  past  maintenance.] 

WiGHTiCAN  J.     It  appears  that  Sarah  Martin,  being 
in  the  parish  of  St  John  the  Baptist,  in  the  Is/e  of  Thanet 
Union,  was  a  pauper  lunatic  chai^eable  to  that  parish ; 
that  an  application  was  made  to  a  magistrate  of  the 
borongh  of  Margate  for  her  removal  to  a  lunatic  asylum^ 
and  by  an  order  of  that  magistrate  she  was  removed 
to  the  CamberweU  Asylum.     The  parish  of  St  John  the 
Baptist  havings  in  the  first  instance^  paid  the  expenses 
of  her  removal  and  the   subsequent  expenses  of  her 
maintenance  in  the  asylum,  application  was  made  to  a 
metropolitan  Police  Magistrate,  within  whose  jurisdiction 
the  asylum  in  which  the  pauper  lunatic  was  confined  is 
atoate,  to  inquire  into  and  adjudge  her  place  of  settle- 
ment, in  order  that  it  might  be  charged  with  her  fixture 
maintenance,  and  that  the  parish  of  St.  John  tlie  Baptist 
might  be  recouped  the  expenses  to  which  it  had  been 
put    And,  the  magistrate  having  adjudged  the  appel- 
lant parish  to  be  the  parish  of  settlement,  the  objection 
taken  by  that  parish  is  that  the  authority  under  which 
the  panper  lunatic  was  sent  to  the  asylum  was  defective^ 
inaamnch  as  the  magistrate  of  the  borough  of  Margate, 
though  within  the  terms  of  sect.  67.  of  stat  16  &  17  Vict 
Ct97.,had  no  jurisdiction,  because,  by  the  interpretation 

W  1  Jur.  N.  8.  522.  624 ;  S.  C,  Beg.  r.  Finder^  In  re  Greenwood, 
24i.J.Q.|?.  148. 152. 
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1862.  clause,  sect.  132,  the  word  ^'borough*'  means  a  borough 
FAVER8HAM  ^^viiig  &  quartcF  sessions,  and  Margate  has  not  a  quarter 
sessions.  The  parish  officer  who  took  the  pauper  lunatic 
before  the  Margate  justice  omitted  to  look  at  the  inter- 
pretation clause,  and  so  failed  to  make  this  discovery; 
and  therefore  it  is  said  that,  the  confinement  of  the 
pauper  lunatic  in  the  asylum  being  unlawful,  the  order 
of  settlement  and  maintenance  is  void.  It  appears  to  me 
that  it  was  for  the  very  purpose  of  avoiding  such  questions 
as  these  that  sect  97  was  framed  in  the  terms  in  which 
we  find  it ;  because  nothing  could  be  more  inconvenient, 
or,  if  I  may  use  the  term,  absurd,  than  that  such  ques- 
tions should  be  agitated  on  the  application  for  an  order 
adjudging  the  settlement.  It  is  clear  that  the  parish  of 
settlement  ought  to  bear  these  expenses.  It  is  also  clear 
that  the  pauper  lunatic  ought  to  have  been  removed 
to  the  asylum,  and  there  is  no  question  that  she  was 
chargeable  in  the  first  instance  to  the  parish  of  &t,  John 
the  Baptist ;  and  the  only  question  is,  whether  she  ought 
to  have  been  sent. to  the  asylum  by  an  order  of  a  justice 
of  Margate.  Sect.  97  enacts  that  it  shall  be  lawful  for 
any  two  justices  for  the  county  or  borough  in  which  any 
asylum  ''in  which  any  pauper  lunatic  is  or  has  been 
confined  is  situate^'  to  inquire  into  and  adjudge  the  last 
legal  settlement  of  such  pauper  luuatic,  and  order  pay- 
ment of  the  expenses  and  maintenance.  By  the  Act  for 
regulating  the  metropolitan  Police  Courts,  2  &  8  Fict.  c.  71. 
8. 14.,  under  which  'M.T.Norton  acts  as  a  metropolitan  Police 
Magistrate,  he  has  all  the  powers  given  by  sect.  97  to 
two  justices ;  but  it  is  said  that,  although  by  the  terms 
of  that  section  it  is  lawful  for  him  to  inquire  into  the 
last  legal  settlement  of  a  pauper  lunatic  confined  in  an 
asylum,  without  stating  in  terms  that  it  is  necessary  for 
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him  to  inquire  further,  yet  he  is  to  inquire  whether  the 
lunatic  was  lawfully  confined.  It  seems  to  me  that  the 
object  of  this  part  of  the  section  was  to  give  him  juris- 
diction only  to  inquire  into  the  settlement ;  and  I  adopt 
the  Tiew  stated  by  Erie  J.,  in  Reg.  v.  The  Guardians  of 
ih  Carnarvon  and  AngUsea  Union  («),  "  That  the  juris- 
diction  of  the  justices  to  make  an  order  of  settlement 
and  maintenance  of  a  pauper  lunatic  commences  from 
their  finding  him  '  confined,  or  ordered  to  be  confined'  in 
an  asyhm.*'  Every  motive  of  convenience  would  lead 
to  such  an  enactment  Therefore,  the  justice  of  the 
case,  except  so  far  as  the  strict  objection  goes,  would 
rquire  such  an  order  as  that  in  question  to  be  made, 
which  is  founded  on  an  order  purporting  to  be  an  order 
of  a  magistrate  for  the  confinement  of  the  lunatic  in 
the  asylum,  without  inquiring  into  the  jurisdiction  of 
the  magistrate  to  make  that  orden  I  am  therefore 
'  of  opinion  that  our  judgment  ought  to  be  for  the  re- 


1862. 


Faversuam 

V. 

Isle  of 
Tbam£T. 


Cbohpton  J.  I  am  not  satisfied  with  the  conclusion 
at  which  my  brother  Wightman  has  arrived,  and  in  which  I 
hdieve  my  brother  MeUar  concurs.  We  must  look  at  the 
order  as  if  it  had  been  made  without  authority  by  a  private 
individual,  for  it  is  conceded  that  Mr.  Price^  though  a  jus- 
tice of  Margate,  had  no  jurisdiction  to  make  it.  Therefore 
ve  have  to  decide  on  the  general  proposition  whether 
sect  97  of  Stat  16  &  17  Vict.  c.  97.  relates  to  any  other 
panper  lunatic  than  one  confined  by  order  of  a  justice  or 
other  person  having  authority  to  make  such  order ;  and 
I  cannot  say  that  I  agree  with  the  view  of  my  brother 

(«)  3  N,  8.  a  708.  713-714;  and  see  note  (A)  to  JRe^.  r.  The  Inhahi- 
f<nti  ofMinst^,  14  Q.  B.  357. 
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Wightman  that  the  difficulty  of  ascertaming  the  jurisdic- 
tion to  make  the  order  which  must  arise  in  everyparticnlar 
case  can  affect  our  decision.  The  Act  of  Parliament  has 
not  made  any  provision  for  such  a  case;  probably  the  hard- 
ship of  it  did  not  occur  to  the  Legislature.  In  order  to 
arrive  at  the  meaning  of  sect  97  we  must  in  this  case  com- 
pare it  with  sect.  67,  which  gives  jurisdiction  to  a  justice 
to  order  any  pauper  deemed  to  be  a  lunatic  to  be  brought 
before  him  to  be  examined,  and,  if  found  to  be  lunatic, 
to  order  him  to  be  conveyed  to  an  asylum.  Sect.  97 
must  be  construed  with  reference  to  that  and  other 
sections,  which  give  to  certain  persons  therein  named 
authority  to  send  pauper  lunatics  to  an  asylum.  Giving 
full  effect  to  the  generality  of  the  words  at  the  beginning 
of  the  97th  section,  they  do  not  satisfy  me  that  the  sec- 
tion was  intended  to  include  the  case  of  pauper  lunatics 
sent  to  the  asylum  by  an  unauthorized  person,  The 
section  must  be  read  as  if  the  words  were  ^^  is  or  has 
been  confined  under  the  former  section/'  that  is,  by 
lawful  authority.  Besides,  the  justices  are  to  order  the 
overseers  of  the  parish  in  which  the  pauper  lunatic  is 
settled  to  pay  all  expenses  incurred  in  and  about  his 
examination,  ''and  the  bringing  him  before  a  justice  or 
justices,^'  and  his  conveyance  to  the  asylum.  It  seems 
to  me  a  question  of  great  doubt  whether  sect.  97  could 
be  meant  to  apply  to  any  expenses  except  those  incurred 
when  the  pauper  lunatic  had  been  brought  before  the 
proper  authority,  and  had  been  legally  sent  to  an 
asylum. 

The  cases  cited  are  reconcileable  with  this  view.  In 
Reg.  V.  The  Guardians  of  the  Carnarvon  and  Angle$ea 
Union  {a)  it  was  decided  that  the  order  under  which  the 

{a)  3  N,  8.  a  70R ;  and  see  note  (^>)  to  Eej.  v.  The  InhabU^inU  of 
Mimter,  14  Q.  B.  .'^.7. 
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lunatic  was  sent  to  the  asylum  was  not  to  be  presumed 
to  be  bad  from  the  recital  of  it  in  the  order  of  settle- 
ment and  maintenance^  inasmuch  as  it  was  not  necessary 
that  the  latter  order  should  set  out  all  that  appeared  in 
the  original  order.  In  Beg.  y.  Ryddlan  {a)  Erie  J.  ex- 
pressly says^  ''  I  think  that^  in  the  present  case,  there 
shonld^  at  all  events^  be  a  presumption  of  jurisdiction 
until  the  contrary  appears.^'  He  also  thought  that  the 
provisions  of  the  48th  section  of  stat.  8  &  9  Vict  c.  126., 
as  to  the  mode  of  bringing  the  lunatic  before  the  magis- 
trates, were  directory  only.  I  agree  with  him  in  both 
those  opinions.  Though  the  original  order  is  not  good 
as  recited,  it  may  be  presumed  to  be  right  when  the  acts 
done  under  it  have  been  adopted  by  the  parish;  and  the 
cases  of  Reff.  y.  The  Guardians  of  the  Carnarvon  and 
Angle$ea  Union  (J),  and  Reg.  y.  The  IiUiabitants  of  Cre- 
dittm{c\m  whichfr/ie  J.  enunciated  the  proposition  which 
has  been  referred  to  are  within  the  distinction  that  the 
provisions  as  to  bringing  the  pauper  lunatic  before  the 
jnstice  and  his  conveyance  to  the  asylum  are  directory 
only.  But  Lord  Campbell^  in  delivering  the  judgment 
of  the  Court  in  Reg.  v.  The  Inhabitants  of  Minster  {d), 
points  to  the  right  view  when  he  says,  ''As  the  pauper 
Innatic  was  de  facto  confined,  and  as  that  confinement 
was  not  unlawfrd,  the  jurisdiction  for  adjudicating  on  the 
settlement  under  sect  58,  and  for  making  an  order  for 
maintenance  under  sect  62,  attached,  sect  58  applying 
to  aU  cases  of  pauper  lunatics  confined  or  ordered  to  be 
confined  in  an  asylum,  and  sect.  62  applying  in  all  cases 


1862. 


Favsrbhax 

Isle  of 
Thasst. 


(a)  14  Q.  B.  327.  339. 

(h)  3  N.  8,  a  708,  713-714;  and  see  note  (b)  to  Reg,  v.  The  Inhahi- 
tanis  o/Mifuter,  14  Q,  B.  357. 
(c)  E,B,fE.  231,  242.  (d)  14  Q.  B.  349.  302. 

U  2    * 
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1862.       of  pauper  Innatics  sent  to  an  asylum  when  the  settlement 
Favershax    >*tall  have  been  adjudged  under  sect  58.^' 
181^6  of  The  justices,  when  they  adjudicate  on  the  settlement, 

ought  to  take  care  that  a  proper  order  for  sending  the 
pauper  lunatic  to  the  asylum  has  been  made,  because  there 
is  no  appeal  against  that  order,  and  they  have  jurisdiction 
to  decide  whether  it  is  valid  or  invalid.  We  are  now 
put  in  the  place  of  the  quarter  sessions,  and  we  are 
to  see  whether  Mr.  Norton  had  authority  to  make  the 
order  by  which  the  appellants  are  fixed  with  the  future 
maintenance  of  the  pauper  lunatic.  One  question  for  the 
decision  of  the  quarter  sessions  would  be,  whether  the 
pauper  lunatic  was  properly  sent  to  the  asylum,  and  it 
is  clear  that  he  was  not,  as  the  person  who  took  upon 
himself  to  act  in  sending  him  was  a  mere  stranger. 

Mellor  J.  With  deference  to  the  opinion  of  my 
brother  Crompton,  it  appears  to  me  that  the  reasonable 
construction  of  the  97th  section  of  stat.  16  &  17  Vict  c.  97. 
is  that  which  my  brother  Wightman  has  given  to  it;  and 
I  cannot  help  thinking  that  enormous  inconveniences 
would  arise  from  any  other  construction.  I  think  that  the 
words  of  the  section,  ''is  or  has  been  confined,'*  were 
advisedly  used.  They  difier  fi-om  the  words  of  sect  95. 
''  when  any  pauper  lunatic  is  confined  under  the  provi- 
sions of  this  act;*'  and  give  jurisdiction  to  the  justices  to 
adjudge  the  settlement  of  the  pauper  lunatic,  and  make 
an  order  of  maintenance  under  the  following  conditions, 
viz.,  that  the  person  shall  be  a  pauper  lunatic  brought 
from  the  complaining  parish  and  chargeable  to  it,  and  that 
he  should  be  in  confinement,  and  settled  in  the  parish 
on  which  the  order  is  made.  All  these  conditions,  which 
go  to  the  merits  of  the  order,  are  stated  as  existing  in 
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this  case;  and  I  think  that  it  would  be  inconvenient  that 
the  justioes  should  go  on  to  inquire  into  the  foundation 
of  the  jurisdiction  under  which  the  pauper  limatic  was 
confined. 

The  opinion  of  Erie  3.,  in  Reg.  v.  The  Guardians  of  the 
Carnarvon  and  Angksea  Union  [a),  goes  to  the  point 
before  us ;  and  the  language  of  Lord  Campbell,  in  the  later 
case  of  Reg,  v.  The  Inhabitants  of  Crediton  (b),  shews  that 
he  was  of  opinion  that  the  jurisdiction  to  adjudge  the 
settlement  attached  on  the  fact  of  the  pauper  lunatic 
being  in  the  asylum.  One  of  the  objections  was  the 
same  as  that  made  to-day,  and  he  said^  "  It  appears  to 
me  .  •  .  that  none  of  the  objections  made  are  sus- 
tainable/' and  Erie  J.  adhered  to  the  opinion  which  he 
had  before  expressed^  in  Reg,  y.  The  Guardians  of  tlie 
Carnarvon  andAnglesea  Union  (a)^  as  to  the  construction 
of  the  previous  Act,  8  &  9  Vict.  c.  126.,  viz.,  that  the  two 
main  fects  which  give  jurisdiction  to  make  the  order  of 
settlement  and  maintenance  are,  the  pauper  lunatic  being 
confined  in  the  asylimi  and  being  settled  in  the  parish 
on  which  the  order  is  made. 

On  these  grounds  I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  respondents. 

Judgment  for  the  respondents. 


1862. 

Faveesham 

▼. 

Isle  of 

Thinkt. 


W  3  JT.  5.  C.  708,  713-714;   and  see  note  {b)  to  Beg.  ▼.  The  In- 
^abitanU  of  Minster,  14  Q.  5.357. 
(6)  RB.iE,  231.  241. 
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Thursday, 
February  \^%h. 

Poor  law  audit 

Reopening 

accounts. 

Pauper 

lunatic. 


The  QuBEN  against  The  Inhabitants  of  Chid- 

DINQSTONE. 

In  1854,  a  pauper  lunatic  was  sent  to  an  asylnm  at  the  charge  of  the 
parish  of  C.,  in  which  she  had  acquired  the  status  of  irremorability :  her 
maintenance  was  charged  to  C,  and  allowed  in  the  half  yearly  audits 
until  Michaelmas,  1860,  when  the  overseer  of  C.  objected  that  they  ought 
to  be  charged  to  the  common  fund  of  the  Union  to  which  C.  bdouged. 
The  auditor  disallowed  the  costs  for  the  six  months  ending  Wchaelmai^ 
1860,  against  the  parish,  and  transferred  them  to  the  common  Union 
fund  account,  but  refused  to  reopen  the  accounts  previously  audited. 
On  motion  to  vary  the  allowance,  brought  up  by  certiorari  under  stai 
7  &  8  Vict,  c,  101.  s,  35.,  by  crediting  the  parish  of  C.  with  the  sums 
paid  in  previous  years  and  debiting  the  common  fund  of  the  Union 
with  those  sums :  held,  that  the  auditor  did  right  in  not  reopening 
the  acoounta  previously  audited. 

TN  Easier  Term,  1861, 

Barrow  obtained  a  rule,  on  behalf  of  the  inhabitant 
ratepayers  of  the  parish  of  Chiddinffstane,  in  the  county 
of  Kentj  calling  upon  G.  M.  AmMy  Esq.,  Auditor  of 
the  West  Kent  Audit  District,  to  shew  cause  why  the 
allowance  made  by  him,  on  the  7th  December^  1860, 
in  the  accounts  of  the  Sevenoaks  Union  for  the 
half  year  ending  Michaelmas  Day,  1860,  should  not  be 
varied  by  crediting  the  parish  of  Chiddingstone  with 
150/.  \Ss.  4c/.,  and  debiting  the  common  fund  of  the  said 
Union  with  the  same  sum. 

The  auditor's  certificate,  which  had  been  removed  by 
certiorari  under  stat.  7  &  8  Vict.  c.  101.  s.  35.,  was  as 
follows :  "  I  hereby  certify  that,  in  the  accounts  for  the 
half  year  ending  Michaelmas  Day,  1860,  contained  in  the 
general  and  parochial  ledgers  of  and  belonging  to  the 
board  of  guardians  of  the  Sevenoaks   Union,  I  have 
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disallowed  the  sum  of  Hi  17*.  Sd.,  charged  therein        ig^62. 
against  the  parish  of  Chiddingstone,  for  and  in  respect  of    The  Queen 
the  maintenance  of  Jane  Medhurst,  a  lunatic ;    and  I  j^ij^^-J^^nts  of 
have  transferred  the  said  charge  of  Hi  17s.  8d.  to  the     Chidding- 

STOME. 

debit  of  the  common  fund  account^  entered  in  the  said 
general  ledger,  and  subject  to  the  said  disallowance  I 
have  allowed  the  said  account  in  all  other  respects. 

''My  reasons  for  the  above  disallowance  are  as  follow : 
that  Jane  Medhurst,  a  pauper  lunatic,  was,  in  1854,  sent 
to  the  Kent  County  Lunatic  Asylum,  at  the  charge  of 
the  parish  of  Chiddingstone,  from  which  parish  she  was 
then  irremovable  from  length  of  residence,  her  settle- 
ment being  elsewhere.  Her  maintenance  continued  to 
he  charged  by  the  lunatic  asylum  to  the  said  paiish ;  and 
the  guardians  of  the  Union,  who  paid  the  same,  also 
charged  such  payments  in  like  manner  to  the  said  parish 
in  their  half  yearly  accounts  from  that  period  up  to  the 
present  time.  The  steward  of  the  said  asylum  refused 
an  application  to  transfer  the  charge  for  the  maintenance 
of  the  lunatic  to  the  guardians  of  the  Union,  in  respect 
of  their  common  fund,  without  an  order  of  justices, 
mider  "The  Lunatic  Asylums  Act,  1853,"  16  &  17  Vict 
C.97. 

"Two  justices,  on  the  28th  of  April,  1858,  made  an 
order,  which  was  prepared  for  signature  (but  not  actually 
signed  till  two  years  later),  ordering  the  payment  of  3i, 
the  expenses  of  the  pauper's  examination,  and  lOOi  6«.  8^., 
the  accumulated  amount  of  her  maintenance  &c.  at  the 
asylum,  from  the  10th  March,  1854  (when  the  lunatic 
was  sent  to  the  asylum),  to  that  date,  to  be  paid  out  of 
the  common  fund ;  and  this  order  was  considered  to  be 
authorized  by  the  102d  section  of  the  said  Act  The 
order  also  similarly  provided  for  the  payment  of  the 
future  maintenance. 
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1862.  ^'  The  total  amount  of  maintenance,  firom  the  period 

The  QuEEM     ^^  ^®  pauper  being  sent  to  the  asylum  up  to  the  end  of 

Inhabitontsof  ^he  Zflrfy  2>ay  half  year  1860,  is  150/.  18*.4rf.;  thefurther 

CiiiDDiMG*     cost  of  maintenance  for  the  half  year  ending  Michaelmas^ 

I860,  included  in  the  accounts  now  under  audit  by  me, 

is  the  said  sum  of  11/.  17s,  Sd. 

"  The  overseers  of  the  parish  of  Chiddingstone,  as  rate- 
payers  of  that  parish  and  otherwise,  requested  me,  by 
their  solicitor,  to  disallow  the  accumulated  chai^  of 
162/.  16^.,  as  entered  in  the  Union  ledgers  against  the 
said  parish,  and,  in  lieu  thereof,  to  charge  the  whole  of 
such  sum  against  the  common  fund  account. 

'^  The  clerk  to  the  guardians,  while  admitting  that  the 
parish  of  Chiddingstone  was  equitably  entitled  to  relief, 
contended  that  sect.  102  of  the  said  Act  was  controlled 
by  sect  97,  and  that  the  justices  could  order  the  payment 
of  the  costs  of  the  twelve  previous  calendar  months' 
maintenance  only. 

''  Having  heard  what  was  alleged  on  both  sides,  I  have 
made  the  certificate  of  disallowance  and  allowance  as 
above,  and  my  reason  for  so  much  of  the  same  as  relates 
to  the  said  disallowance  is  that,  under  the  said  order  of 
justices  of  the  28th  AprUy  1858,  the  maintenance  of  the 
said  lunatic  for  the  half  year  ending  Michaelmas,  1860, 
ought  to  have  been  charged  by  the  guardians  of  the  said 
Union  upon  the  common  fund  of  the  said  Union,  and  not 
against  the  said  parish :  and  for  the  said  allowance,  that 
I  have  "  no  power  by  law  as  auditor  to  reopen  the  accounts 
of  the  several  half  years  previous  to  the  accounts  of  the 
half  year,  to  ^"it,  the  half  year  ending  Michaelmas^  1860, 
now  under  my  examination,  the  said  accounts  of  the  said 
previous  half  years  having  been  long  since  by  me  ex- 
amined, audited  and  closed,  and  my  functions  of  auditor 
in  regard  thereto  having  become  terminated  and  dis- 
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charged.    Witness  my  hand,  this  7th  day  of  December,        1862. 

1860.''  "  G.  M.  Arnold.''  The  Quxen 

The  parish  of  Chiddingitone,  in  the  county  of  Kent,  inhabitants  of 

18  comprised  in  the  Sevenoaks  Union,  which  Union  is  ^°^^^^^' 
within  the  West  Kent  Audit  District. 

F.  Russell  shewed  cause. — First,  the  duty  of  the  au- 
ditor  at  the  time  of  making  the  certificate  was  confined 
to  auditing  the  accoimts  for  the  half  year  immediately 
preceding  Attchaelmas,  1860,  and  he  had  no  power  to  exa- 
mine into  the  propriety  of  charges  made  in  the  accounts 
of  preyious  half  years. 

Secondly,  if  he  had  a  discretion  as  to  opening  the 
accounts  of  previous  half  years,  he  exercised  it  rightly  in 
refoaing  to  do  so;  because  the  parish  officers  and  rate- 
payers of  Chiddingstone  had  knowledge,  or  means  of 
knowledge,  during  the  previous  half  years  in  which  the 
paaper  lunatic  was  chargeable,  that  the  charge  of  main- 
taining her  was,  under  stat  16  &  17  Vict  c.  97.  s.  102., 
debited  to  the  account  of  their  parish  by  the  guardians 
of  the  Sevenoaks  Union,  instead  of  to  the  common 
fimd  of  the  Union;  and  it  was  the  duty  of  the  over- 
seers and  ratepayers  of  Chiddingstone  to  have  objected, 
at  the  audit  of  each  half  year's  account,  to  any  improper 
charge  made  against  them. — The  Court  then  called 
upon 

Barrow,  to  support  the  rule. — It  was  the  object  of  stat. 
16&  17  Vict  c.  97.  to  make  the  same  regulations  with 
respect  to  the  settlement  of  pauper  lunatics  as  had  pre- 
viously prevailed  with  respect  to  ordinary  paupers.  Sect. 
97  empowers  two  justices  "  at  any  time  to  inquire  into  the 
last  legal  settlement^'  of  a  pauper  lunatic  in  an  asylum, 
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1862.       and  to  make  an  order  of  settlement  and  maintenance ; 

The  Quxxv    limiting  the  recovery  of  the  expenses  of  past  maintenance 

Inhabitants  of  ^  ttose  incurred  within  twelve  months  previous  to  the 

Chiddiuq.     ^^f^  Qf  tjjg  Qf  jg^ .  ij^t  there  is  no  limitation  in  sect  102, 

STOKE. 

which  provides  "  that  all  the  expenses  incurred  since  the 
29th  September,  1853,  or  hereafter  to  he  incurred/'  in 
and  ahout  the  maintenance  of  a  pauper  lunatic  in  an 
asylum,  '^  who  would,  at  the  time  of  his  being  conveyed 
to  such  asylum,  have  been  exempt  from  removal  to  the 
parish  of  his  settlement'^  by  reason  of  stat.  9  &  10  yict, 
c.  66.,  shall  be  charged  to  the  common  fund  of  the  Union. 
In  Knowles  v.  Trafford,  in  error  {a),  an  order  of  justices 
was  made  under  sect.  ]  02 ;  but  no  order  was  necessaiy,  for 
the  officers  of  the  Union  were  bound  to  obey  that  section 
without  an  order.  ICrompton  J.  That  case  only  decides 
that  an  order  on  the  parish  for  payment  of  the  mainten- 
ance of  a  pauper  lunatic  who  was  irremovable,  made 
previously  to  stat.  16  &  17  Vict.  c.  97.,  was  annulled  by 
that  statute;  here  the  parish  have  paid  without  an 
order.  If  no  order  was  necessary,  there  could  be  no 
appeal,  and  the  auditor  would  have  to  look  into  and 
decide  the  matter,  instead  of  the  justices.]  It  is  no 
answer  that  there  has  been  a  previous  audit  in  which 
these  charges  have  been  passed.  The  parish  of  Chidding^ 
stone  did  not  know,  until  1858,  that  the  pauper  lunatic 
had  acquired  the  status  of  irremovability.  [Wightman 
J.  It  was  rather  for  the  parish  of  ChiddingsUme  than 
for  the  guardians  of  the  Union  to  know  that  fact  One 
audit  having  gone  by  might  not  preclude  the  auditor 
from  re-openiug  accounts  previously  audited  j  but 
here  there  have  been  several.]  By  the  48th  article 
of  the  General  Order  for  Accounts,  issued  by  the  Poor 

(a)  1  E.^B.  144,  152.  * 
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Law  Comimasioners  17th  March,  1847  (a),  "  The  clerk        1862. 
shall,  at  all  reasonable  times,  at  the  request  of  any    The  Quxsn 
owner  of  property  or  ratepay^  in  the  Union,  permit  inhabitants  of 
him  to  inspect  the  statements  of  the  Union  or  parish     ^"^o«b!°' 
accoimts  for  the  twelve  months  prior  to  the  last  audit  /' 
which  ihews  that  accounts  may  be  re-examined  after  an 
audit 

Per  CuAiAH  (WioHTMAN,  Crompton   and   Mellor 

jj.) 

Rule  discharged. 

(o)  See  General  Orders  of  the  Poor  Law  Commissionen,  by  Lundey^ 
p-  61.  Consolidated  and  other  Orders  of  the  Poor  Law  Commiflsioners 
and  the  Poor  Law  BoMd,  by  GUn,  p.  33a 


Parker,  appellant,  against  Green,  respondent.    Friday, 

On  the  hearinff  of  an  information  before  two  justices  of  the  peace,  ^J^i^^^- 

preferred  under  the  9  G.  4.  c.  61.,  against  a  person  licensed  to  sell  ex-  Competency 

caeable  liquors  by  retail,  for  that  he  did  ♦*  unlawfully  and  knowingly  ^^y*V****«, 

pennit  and  Bfuffer  persons  of  notoriously  bad  character  to  assemble  and  ^^'  ^  ^*  ^*' 

tteet  together  in  his  house  and  premises :"  held,  P^sona  of 

1.  That  the  defendant  was  not  a  competent  witness.  notoriously 

2.  It  haying  been  proved  that  on  the  occasion  in  question  a  number  ^  characttr, 
of  prostitutes  (fourteen  at  the  least)  assembled  and  met  together  at  the  Prostitutes, 
house  of  the  defendant,  that  it  was  admissible  evidence  against  him  that 

00  a  preTious  occasion  scTeral  of  the  same  prostitutes  assembled  and 
»et  together  at  his  house. 

3.  Prostitates,  as  such,  are  "persons  of  notoriously  bad  chaiacter" 
Within  the  meaning  of  the  licence. 


stated  under  the  20  &  21  Fict.  c.  43.  s.  2. 
Some  portions  of  it  having  no  reference  to  the 
questions  argued  before  the  Court  are  omitted. 

At  a  petty  sessions  of  the  peace,  holden  at  the  Guild- 
ball  of  the  borough  of  Plymouth,  on  the  16th  May,  1861, 
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1862.  an  information  preferred  by  Thomas  Green,  an  inspector 
~  Parker  ^^  police  for  the  said  borough  (hereinafter  called  the 
Grebn.  respondent),  against  John  Parker  (hereinafter  called  the 
appellant),  under  sect.  21  of  the  Act  of  9  Cr.  4  c.  61., 
charging  for  that  he  the  said  John  Parker,  on  the  13th 
of  May,  1861,  at  the  borough  aforesaid,  being  then  and 
there  a  person  duly  licensed  to  sell  exciseable  liquors  by 
retail  under  and  by  virtue  of  the  Act  of  Parliament  in 
that  behalf,  in  his  house  and  premises  there  situate  did 
then  and  there,  to  wit,  on  the  said  13th  May,  unlawfully 
and  knowingly  permit  and  suffer  divers  persons  of  noto- 
riously bad  character  to  assemble  and  meet  together  in 
his  said  house  and  premises,  so  licensed  as  aforesaid, 
against  the  tenor  of  his  said  license,  and  contrary  to  the 
form  of  the  statute  in  such  case  made  and  provided, 
came  on  for  hearing  before  us,  the  undersigned,  William 
Luscombe,  Esq.,  Mayor,  and  David  Derry^  Esq.,  being 
two  justices  of,  and  acting  for,  the  said  borough  of  Ply^ 
mouth,  the  parties  respectively  being  then  present  with 
their  respective  attorneys,  and  the  appellant  having 
pleaded  not  guilty  to  the  said  information* 

The  case  having  stated  that  the  hearing  of  the  cause  was 
adjourned  to  the  23d  May,  1861,  proceeded  thus. — ^The 
said  charge  was  accordingly  duly  heard  and  determined 
by  us :  and,  upon  such  hearing,  the  appellant  was  duly 
convicted  before  us  of  the  said  offence,  and  we  adjudged 
him  guilty  as  of  a  first  offence  against  the  provisions  of  the 
said  Act  9  G,  4.  c.  61.,  relative  to  the  maintenance  of  good 
order  and  nde,  and  to  forfeit  and  pay  the  sum  of  5/.,  to 
be  paid  and  applied  according  to  law,  and  also  to  pay  to 
the  respondent  the  sum  of  16^.  for  the  costs  of  such 
conviction :  and  if  the  said  sums  should  not  be  paid  forth- 


GSEEN. 
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with,  we  ordered  that  the  same  should  be  levied  by  i862. 
distress  and  sale  of  the  goods  and  chattels  of  the  said  p^^^^ 
appellant:  and  in  defieinlt  of  payment  and  sufficient  dis- 
tress in  that  behalf  we  adjudged  the  said  appellant  to  be 
imprisoned  in  the  gaol  at  the  borough  of  Plymouth  afore- 
said^ for  the  space  of  one  calendar  months  unless  the 
said  several  sums  and  all  costs  and  charges  of  the  said 
distress  should  be  sooner  paid. 

At  the  general  annual  licensing  meeting  of  the  justices 
of  the  peace  of  the  borough  of  Plymouth^  held  at  the 
Guildhall  thereof^  on  the  5th  of  September,  1860,  a  license 
was  granted  to  the  appellant  to  authorize  and  empower 
him  to  keep  an  inn,  ale  house  or  victualling  house,  at 
the  sign  of  the  &c.»  situate  in  &c.,  in  the  said  borough, 
which  is  one  of  the  most  public  thoroughfares  in 
the  said  borough ;  and  by  the  said  license  (which  is  in 
the  form  prescribed  by  the  said  Act  9  G.  4.  c.  61.) 
it  is  provided  (amongst  other  things)  that  the  appellant 
"  do  not  knowingly  permit  or  suffer  persons  of  notoriously 
bad  character  to  assemble  and  meet  together  therein;^' 
which  license  was  to  continue  in  force  from  the  10th 
Odchtr  then  next  until  the  10th  October  then  next 
following. 

The  case  then  set  out  the  evidence,  by  which  it  appeared 
that,  on  the  occasion  in  question,  18th  May,  1861,  a 
1^^  number  of  prostitutes  were  seen  in  the  bar  of  the 
appellant's  premises,  who  were  acting  in  a  disorderly 
maimer,  and  proceeded  thus. 

The  attorney  for  the  respondent  then  put  the  foUowing 
question  to  the  witness :  "  did  you  ever  see  any  of  the 
vomen  present  on  the  night  of  the  ISth  instant  in  Mr. 
-PotAct^s  presence  in  the  same  bar  at  any  other  time?'' 
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1862.  Whereupon  the  attorney  for  the  appdhint  objected  to 
Pajikeb  "  *^®  question,  on  the  ground  that  there  was  a  summons  of 
^'  a  previous  date  for  a  similar  offence,  alleged  on  the  11th 

JUay,  1861,  against  the  appellant;  and  his  attorney  placed 
the  summons  before  the  bench.  Upon  which,  the  attor- 
ney for  the  respondent  stated  that  he  withdrew  that 
summons  (which  in  fact  was,  at  the  dose  of  the  present 
case,  called  on  and  dismissed  without  any  evidence  being 
offered  by  the  respondent),  and  insisted  on  putting  the 
question  in  order  to  shew  that  the  appellant  knowingly 
permitted  and  suffered  persons  of  notoriously  bad  charac- 
ter to  assemble  and  meet  together  in  his  house.  We 
thereupon  overruled  the  objection  taken  by  the  appel- 
lant's attorney,  on  the  ground  that  the  question  was 
relevant,  as  tending  to  shew  the  guilty  knowledge  of  the 
appellant.  The  witness  then  stated  as  follows,  on  the 
above  question  being  repeated,  ''  Yes,  on  the  Saturday 
night  before,  and  on  other  occasions  before  that,  I  mean 
Saturday  the  1 1th  instant.  I  mean  by  other  occasions 
at  other  times  within  the  last  two  months.'' 

The  attorney  for  the  appellant  addressed  the  bench  on 
his  behalf,  and  in  the  course  of  his  address  took  the  fol- 
lowing objections,  and  contended : — 

Second,  that  prostitutes  were  not  persons  of  noto- 
riously  bad  character  within  the  meaning  of  the  license 
granted  to  the  appellant 

Third,  that  there  was  no  evidence  that  they  assembled 
and  met,  or  were  there  for  any  other  purpose  than  for 
refireshment 

Fifth,  that  evidence  of  what  took  place  at  the  appel- 
lant's house  on  the  11th  of  May,  or  on  any  other  previous 
occasion,  was  improperly  received  and  ought  to  have  been 
rejected. 
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Sixth,  the  appellant's  attorney  proposed  to  produce        i862. 
and  examme  the  appellant^  to  explain  how  he  conducted      fak^b^ 
his  business.  ^  ^• 

At  the  dose  of  the  address  of  appellant's  attorney^  he 
called  the  appellant  and  tendered  him  as  a  witness ;  we 
lefiised  to  receive  the  evidence  of  the  appellant  as  being 
contrary  to  law^  and  on  the  grounds  that  he  was  incom- 
petent as  a  witness^  as  he  was  liable^  if  convicted,  to 
be  fined,  and  in  default  of  payment  to  be  committed  to 
prison. 

No  other  evidence  was  adduced  on  the  part  of  the 
appelhmt 

Haying  heard  and  considered  the  said  case,  we  are  of 
opinion,  and  find,  that  the  appeUant  keeps  the  said 
Tictualling  house  under  the  license  before  stated. 

We  also  find  that,  on  the  night  in  question,  viz.,  13th 
May,  1861,  fourteen  prostitutes  at  the  least  did  assemble 
and  meet  tc^ether  in  the  appellant's  house,  together  with 
a  number  of  men.  We  also  find  that  the  appellant  knew 
the  women  were  prostitutes,  and  that  he  knowingly  per- 
mitted and  suffered  them  to  assemble  and  meet  together 
in  his  house.  We  fturther  find  that  the  prostitutes 
remained  in  the  appellant's  house  longer  than  was 
necessary  for  the  purpose  of  taking  refreshment,  and 
that  they  assembled  and  met  there  for  purposes  con- 
nected with  their  vocation  as  prostitutes.  And  we  are  of 
opinion,  and  find,  that  they  are  persons  of  notoriously 
1)ad  character  within  the  meaning  of  the  appellant's 
license. 

We  received  the  evidence  that  the  same  prostitutes,  or 
some  of  them,  who  were  at  the  appellant's  house  on  the 
13th  May,  had  been  seen  in  his  house  on  previous  occa- 
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1862.  sions,  on  the  ground  that  it  tended  to  prove  the  appel- 
Pakkek  ~  lanf  8  guilty  knowledge  of  the  bad  character  of  the  per- 
Geekn        ^°®  there  on  the  night  in  question. 

And  lastly^  we  find  the  appellant  was  an  incompetent 
witness,  and  therefore  we  refused  to  receive  his  evidence 
on  the  ground  before  stated. 

And  hereupon  we  the  said  justices  respectively  request 
the  judgment  of  the  Court  of  Queen's  Bench,  whether 
our  determination  upon  the  facts  and  grounds  previously 
stated  is  or  is  not  erroneous  in  point  of  law,  or  what 
further  should  be  done  in  the  premises. 

Webby f  for  the  respondent. — First,  the  rejected  evi- 
dence was  relevant.  The  conviction  is  under  the  9  G,  4. 
c.  61.,  sect  21  of  which  enacts,  "Every  person  licensed 
under  this  Act,  who  shall  be  convicted  before  two 
justices,  acting  in  and  for  the  division  or  place  in  which 
shall  be  situate  the  house  kept,  or  theretofore,  kept 
by  such  person,  of  any  offence  against  the  tenor  of 
the  licence  to  him  granted,  shall,  unless  proof  be  ad- 
duced to  the  satisfaction  of  such  justices,  that  such 
person  had  been  theretofore  convicted  before  two  justices 
within  the  space  of  the  three  years  next  preceding  of 
some  offence  against  the  tenor  of  the  licence  subsisting 
at  the  time  when  such  last  mentioned  offence  was  com- 
mitted, be  adjudged  by  such  justices  to  be  guilty  of  a 
first  offence  against  the  provisions  of  this  Act  relative  to 
the  maintenance  of  good  order  and  rule,  and  to  forfeit 
and  pay  any  sum  not  exceeding  5/.,  together  with  the 
costs  of  the  conviction  &c. ;''  and  the  offence  is  against 
a  clause  in  the  appellant's  licence,  which  is  according 
to  Form  C  given  by  the  schedule  to  the  Act,  that  the 
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person  whose  house  is  licensed  "  do  not  knowingly  per-        1862. 
mit  or  suflfer  persons  of  notoriously  bad  character  to       Pahker 
assemble  and  meet  together  therein."ij  [  \_Crampton  J.       qreeh. 
Reg.  T.  Oddy{a)  seems  against  you.     There,  on  an  in- 
dictment for  stealing  and  for  receiving  the  property  of 
A,,  knowing  it  to  have  been  stolen,  it  was  held,  that 
evidence  of  possession  by  the  accused  of  other  property 
stolen  from  other  persons  was  not  admissible.]     That 
case  is  distinguishable.     Here  the*evidence  was  that  the 
same,  or  some  of  the  same,  persons  had  assembled  in 
the  appellant's  house  on  both  occasions. 

Secondly,  the  appellant ^was  not^]a  competent  wit- 
ness. In  Cattell,  appellant,  Ireson,  respondent  (i),'Jt 
was  held  that  an  information,  under  the  1  &  2  fT.  4. 
e.  32.  s,  23.,  for  using  an  engine  for  the  purpose  of  taking 
game  without  a  certificate  is  a  criminal  proceeding,  and 
oonseqnently  that  the  party  charged  is  an  incompetent 
witness.    (He  was  then  stopped.) 

B.  C.  Lopes,  contra. — ^There  is  a  point  which][ha8  not 
been  noticed  by  the  other  side.  **  Prostitutes ''Jare  not 
persons  of  "notoriously  bad  character,''  within  the 
loeaning  of  the  condition  in  the  licence  granted  to  the 
appellant  under  9  G.  4.  c.  61.  Those  expressions  are 
not  convertible  terms,  as  appears  from  the  language  of 
several  statutes  where  both  are  used ;  e.  g.  23  &  24 
Vict.  c.  27.  s.  82.,  5  &  6  Vict  c.  cvi.  *.  261.,  upon 
which  the  case  of  Greig  v.  Bendeno  (o)  proceeded. 
The  object  of  the  condition  in  the  licence  is  to  prevent 
the  assembling  by  conmion  design  of  thieves  and  similar 

(«)  2  Den.  C.  C.  264.  (b)  E,  B.  #  E.  91. 

(c)  27  L.  J.  M.  C.  294 ;  E,  B.  ^  E.  133. 

VOL.    II.  X  B.    &   S. 
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1862.  characters  in  public  houses  for  the  purpose  of  planning 
Parker  ^lo^^ics.  Prostitution,  as  such,  is  not  an  offence  against 
Gre  society.     [Crompton  J.     That   raises  another  of   the 

points  made  in  the  case, — that  prostitutes  shall  not  be 
prevented  coming  into  a  public  house  for  refreshment.] 
In  any  event  it  would  be  necessary  to  shew  that  they 
behaved  as  prostitutes  while  there.  [Crompton  J.  If  I 
saw  a  gentleman  walking  with  a  prostitute  I  should  say 
he  was  walking  with  a  person  of  notoriously  bad  character. 
Wightman  J.     We  are  against  you  on  this.] 

To  proceed  then  to  the  two  points  argued  by  the 
other  side.  In  the  first  place  the  evidence  received  was 
of  a  matter  which  took  place  some  days  before  the 
occasion  in  question ;  and  which,  if  true,  might  be  made 
the  subject  of  another  information.  [Crompton  J.  It 
has  been  held  that  that  latter  circumstance  makes  no 
difference.  But  here  some  of  the  same  women  had 
been  in  the  appellant's  house  on  a  former  occasion. 
Wightman  J.  That  is  evidence  to  shew  knowledge  in 
the  appellant.] 

Lastly,  the  appellant  was  a  competent  witness.  The 
14  &  15  Vict,  c.  99.  s.  2.  enacts  that,  "  On  the  trial  of  any 
issue  joined,  or  of  any  matter  or  question,  or  on  any  inquiry 
arising  in  any  suit,  action,  or  other  proceeding  in  any 
Court  of  justice,  or  before  any  person  having  by  law, 
or  by  consent  of  parties,  authority  to  hear,  receive,  and 
examine  evidence,  the  parties  thereto,  and  the  persons  in 
whose  behalf  any  such  suit,  action,  or  other  proceeding 
may  be  brought  or  defended,  shall,  except  as  hereinafter 
excepted,  be  competent  and  compellable  to  give  evidence, 
either  vivd  voce  or  by  deposition,  according  to  the  prac« 
tice  of  the  Court,  on  behalf  of  either  or  any  of  the  parties 
to  the  said  suit,  action,  or  other  proceeding.*'     Sect.  8 
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enacts:  ''Bat  nothing  herein  contained  shall  render  1862. 
any  persdn  who  in  any  criminal  proceeding  is  charged  Paukul 
with  the  commission  of  any  indictable  offence^  or  any  g&eu. 
offence  pmiishable  on  summary  conviction,  competent 
or  compellable  to  give  evidence  for  or  against  himself  or 
herself,  or  shall  render  any  person  compellable  to  answer 
any  question  tending  to  criminate  himself  or  herself,  or 
shall  in  any  criminal  proceeding  render  any  husband 
competent  or  compellable  to  give  evidence  for  or  against 
his  wife,  or  any  wife  competent  or  compellable  to  give 
CTidence  for  or  against  her  husband.'*  The  words  in 
this  latter  section,  ''  any  offence  punishable  on  sum- 
mary conviction,''  are  to  be  read  in  conjunction  with 
the  i»^ceding  words,  "in  any  criminal  proceeding,'' 
which  override  the  whole  sentence.  There  are  several 
kinds  o[  summary  convictions  before  justices  of  the 
peace  which  are  not  criminal,  but  civil  proceedings, 
and  where  consequently  the  defendant  is  a  compe- 
tent witness — ^such,  for  instance,  as  proceedings  in  bas- 
tardy, and  many  forms  of  fiscal  proceedings.  In  The 
Attomey  General  v.  Radlcff{a),  which  was  an  informa- 
tion in  the  Exchequer  for  penalties  under  the  Customs 
•aws,  Martin  B.  says, p.  96,  "It  was  argued  that  this  is 
a  criminal  proceeding,  wherein  the  defendant  is  charged 
with  an  offence  punishable  on  summary  conviction ;  and 
we  are  all  agreed  that  the  only  question  is,  whether  the 
information  in  the  present  case  is  a  criminal  proceeding 
within  the  true  meaning  of  the  3d  section.  I  think  it  is 
not.  There  are  many  crimes  properly  so  called,  which 
are  liable  to  be  punished  on  summary  conviction.  But 
there  are  a  vast  number  of  acts  which  in  no  sense  are 

(a)  \OExch,U, 

z  2 
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1862.  crimes,  which  are  also  so  punishable ;  such,  for  iustance, 
P^u^gj^  as  keeping  open  public  houses  after  certain  hoars,  and  a 
Green  variety  of  breaches  of  police  regulations  which  will  readily 
occur  to  the  mind  of  any  one"  [Crompton  J.  Catlelly- 
Ireson  (a)  was  subsequent  to  that  case.  Besides,  The 
Attorney  General  v.  Radbffis  no  authority  either  way,  as 
the  Court  were  equally  divided  in  opinion.]  In  CatteU  v. 
Ireson  the  marginal  note  is  not  borne  out  by  the  judgment 
of  Lord  Campbell.  In  Legg^  appellant,  Pardee^  respond- 
ent, (6),  Erie  C.  J.,  says,  p.  298,  "  I  do  not  assent  to  the 
doctrine  that  all  offences  under  the  Act  (1  &  2  ^.  4.  c.  32.) 
are  to  be  dealt  with  as  criminal  offences,  because  in  one 
case  it  is  provided  that  imprisonment  with  hard  labour 
may  be  inflicted  for  nonpayment  of  the  penalty.''  A  man 
imprisoned  by  a  county  court  for  non-payment  of  costs 
cannot  be  looked  upon  as  a  criminal.  [^Crompton  J. 
That  is  a  mere  debt]  The  information  in  this  case  was 
not  for  an  offence  against  the  law,  but  for  infringing  a 
condition  on  which  a  license  was  granted.  Under  sect. 
21  of  9  Cr.  4.  c.  61.  the  justices  have  no  power  to  im- 
prison the  party  convicted,  and  can  only  adjudge  him  to 
pay  a  sum  by  way  of  forfeiture,  which  may,  if  necessary, 
be  enforced  under  sect.  25  by  imprisonment,  but  without 
hard  labour, — ^a  distinction  which  is  taken  by  Crompton  J. 
in  CatteU,  appellant,  Ireson,  respondent.  [Crompton 
J.  The  same  might  be  said  of  a  common  assault. 
There  can  be  no  difference  for  this  purpose  between 
sending  to  prison  with  or  without  hard  labour.  Do  you 
mean  to  contend  that  the  appellant  here  could  have 
been  examined  as  a  witness  for  the  prosecution?] 
Yes. 

(a)  E,  B.  ^E.  91.  (b)  9  C.  B,  2s\  8.  289. 
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Webby  was  not  called  on  to  reply.  ^^^^* 

Parkkb 

WiGHTMAN  J.     The  Court  is  against  the  appellant  on       grbbh. 
all  tlie  points  which  have  been  made.    We  have  already 
expressed  our  opinion  relative  to  the  admissibility  of  the 
evidence  which  was  received;    and  the  only  point  on 
which  any  shadow  of  doubt  can  prevail  is  that  last  one, 
relatiTe  to  the  competency  of  the  appellant  as  a  witness. 
Bat,  intnith,  this  is  a  criminal  proceeding  within  the  stat. 
14  &  15  Vict  c.  99.  s.  3.    Looking  at  the  9  G.  4.  c.  61., 
on  which  the  conviction  proceeded,  it  appears  clearly  to  be 
treated  as  a  criminal  offence :  for  sect.  21  enacts,  "  Every 
person  licensed  under  this  Act,  who  shall  be  convicted 
before  two  justices,  &c.  of  any  offence  against  the  tenor 
of  the  licence  to  him  granted,  shall,  unless  &c.,  be 
adjudged  by  such  justices  to  be  guilty  of  a  first  offence 
against  the  provisions  of  this  Act  relative  to  the  main- 
tenance of  good  order  and  rule  '/'    and  for  that  the 
punishment  is,  not  imprisonment  it  is  true,  but  a  fine. 
And  in  the  latter  part  of  the  same  section  it  is  provided 
that,  on  proof  of  certain  facts,  the  party  shall  "  be  ad- 
judged to  be  guilty  of  a  third  offence  against  the  pro- 
visions of  this  Act ;"  and  it  also  goes  on  to  provide  that 
the  justices  may,  in  their  discretion,  adjourn  the  case  to 
the  quarter  sessions,  which  may  ''  adjudge  such  person 
to  be  guilty  of  a  third  offence  against  the  provisions  of 
this  Aet,^'   and   "punish  such  offender  ly  fine^* — thus 
treating  fine  as  a  punishment  for  offence  against  good 
order  and  rule.      If  the  argument  of  the  appellant's 
counsel  is  right,  the  appellant  might  be  made  to  convict 
himself,  and  be  punished. 

Crompton  J.    (The  only  other  Judge  present.)    I  am 
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1802.        entirely  of  the  same  opinion.   I  thought  at  first  that  the 
Pabkes      oiily  tenable  point  was  the  question  of  the  admissibility  of 
Geben.       *1*®  evidence  of  what  occurred  on  the  former  occasion. 
For  as  to  these  prostitutes  behaving  as  they  did  being  bad 
.    characters^  and  the  landlord  knowing  it,  I  entertain  no 
doubt.     But  Mr.  Webby  removed  that  diflSculty  by  ad- 
mitting that  the  mere  fact  of  the  defendant  having  been 
guilty  of  receiving  prostitutes  before  would  not  do,  and 
would  come  within  the  principle  of  Reff,  v.  Oddy  (a) ; 
but  that  the  question  really  asked  the  witness  was,  had 
thoBe  same  women  been  in  the  house  on  the  former  occa- 
sion ?    That  is  evidence  (slight  I  admit)  of  the  defendant 
having  known  them  and  their  character. 

The  remaining  point  is  the  rejection  of  the  evidence  of 
the  appellant  when  he  wished  to  be  called  as  a  witness  for 
himself,  and  Mr.  Lopes  made  more  of  that  than  of  the 
others.  He  has  put  several  cases,  and,  among  other  things, 
has  cited  some  observations  of  mine  and  of  a  much  higher 
authority.  But  those  observations  of  mine  were  in 
answer  to  an  argument  of  counsel  that  imprisonment 
under  this  enactment  was  imposed,  not  for  the  act,  but 
for  the  nonpayment  of  the  fine,  so  that  it  was  analogous 
to  a  ca.  sa.  for  debt.  I  did  not  mean  to  say  that  the 
power  to  imprison  was  necessary  to  constitute  the  pro- 
ceeding a  criminal  one. — I  always  thought  otherwise. 
The  words  of  Erie  C.  J.,  in  Leffff,  appellant,  Pardoe, 
respondent  (&),  relate  to  another  matter,  and  his  mind 
was  not  directed  to  the  question  now  before  us. 

I  therefore  come  to  the  question,  are  these  criminal 
proceedings?  For  the  Legislature  has  taken  care  that 
a  man  shall  not  be  competent  or  compellable  in  such  pro- 
ceedings to  give  evidence  for  or  against  himself,  or  be 

(fl)  2  Den,  C.  C.  264.  (h)  9  C.  B,  N.  S.  289. 298. 
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compellable  to  criminate  himself.  Whether  the  law  ig62. 
should  be  altered  in  these  respects  we  need  not  inquire.  ^^rk^r 
It  is  weD  established  that,  wherever  a  party  aggrieved  gbkh 
is  suing  for  a  penalty,  where  the  proceeding  can  be  treated 
as  the  suit  of  the  party, — as,  for  instance,  an  application  for 
an  order  in  bastardy, — the  proceeding  is  a  civil  one,  and 
the  defendant  is  acompetent  witness.  But  when  a  proceed- 
ing is  treated  by  a  statute  as  imposing  a  penalty  for  an 
offence  against  the  public,  the  amount  of  which  penalty  is 
to  be  meted  by  the  justices  according  to  the  magnitude  of 
the  offence,  th^re  can  be  no  doubt  that  the  proceeding  is 
a  criminal  one.  This  is  not  like  the  case  of  a  suit  by  a 
private  individual  for  his  own  benefit,  nor  like  The  AUot' 
ney  General  y,  Itadloff{a),  where  the  Crown  was  suing 
for  a  penalty  for  its  own  use.  Sect.  25  of  this  Act 
provides  that,  if  the  pecuniary  penalty  be  not  paid,  it 
may  be  enforced  by  distress,  and  if  that  be  not  practi- 
cable, then  by  committal  ''to  the  common  gaol  or  to  the 
house  of  correction ; "  and  this  therefore  raises  the  point 
distinctly,  what  is  the  effect  of  a  statute  rendering  a 
party  liable  to  be  fined  and  imprisoned  if  a  fine  imposed 
on  him  be  not  paid  ?  I  am  of  opinion  that  that  pro- 
vision constitutes  the  act  an  offence  against  the  public, 
and  the  proceeding  a  criminal  proceeding;  and  I  will 
go  farther,  and  say  that  the  consequence  would  be  the 
same  if  the  statute  had  only  provided  that  the  act 
should  be  punished  by  fine.  I  think  therefore  that  the 
justices  did  right  in  rejecting  this  testimony. 

Cdnriction  a£5irmed. 

(a)  10  Exch,  84. 
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Saturday,  WiLLIAMS  Oqainst  AdAMS. 

February  15th.  ^ 

5  #  6  >r.  4.  By  sect.  73  of  stat.  5  &  6  W^.  4.  f .  60.,  if  any  matter  or  thing  shall  be 

c.  50.  s.  73.  l^id  upon  a  highway  so  as  to  be  a  nuisance,  and  shall  not,  after  notice 

Order  of  given  hy  the  surveyor  &c.,  be  forthwith  removed,  it  shall  be  lawful  for 

justice.  the  surveyor  &c.,  by  order  of  a  justice,  to  clear  the  highway  by  removing 

Question  the  said  matter  or  thing,  and  to  dispose  of  the  same.    Upon  an  applica- 

whether  high-  ti<>Q  ^or  an  order  under  the  above  section  against  a  person  through  whose 

uay  (yr  not,  \&m\  a  road  passed ;  held,  that  the  justices  had  jurisdiction  to  try  whether 
the  locus  in  quo  was  a  highway  or  only  an  occupation  road. 

/^ASE  stated  by  jiMtices  under  stat.  20  &  21  Vict. 
c.  43.  8.  2. 

UpoD  an  information  preferred  by  Thomas  Adams^  the 
respondent^  the  surveyor  of  the  highways  in  the  parish 
of  Marden,  in  the  county  of  Hereford,  against  John  Price 
Williams,  the  appellant^  under  sect  73  of  the  Highway 
Act,  5  &  6  W^.  4.  c.  50.,  charging  that  the  appellant, 
having  placed  a  quantity  of  scrapings,  stone  and  rubbish 
on  a  certain  highway  in  the  said  parish,  had  neglected  to 
remove  the  same  after  notice  so  to  do  had  been  given  to 
him  by  the  said  surveyor;  the  justices  in  petty  sessions 
made  an  order  under  that  section,  the  validity  of  which 
was  contested. 

The  material  facts  stated  were  that,  upon  the  hearing 
of  the  information  and  complaint,  it  was  proved  on  the 
part  of  the  respondent  that  the  road  in  question  led  to 
the  houses  of  the  appellant,  of  the  vicar  of  the  pariah, 
and  of  two  other  persons,  and  to  the  parish  church,  but 
that  it  terminated  there,  and  was  not  a  thoroughfare, 
and  that  the  land  on  each  side  of  the  said  road  belonged 
to  the  appellant.  It  was  contended  by  the  appellant  that 
as  he  denied  the  road  to  be  a  highway  (although  he 
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^mitted^  on  the  authority  of  Bateman  v.  Bluck  {a\  that        1862. 
it  might  be  a  highway  without  being  a  thoroughfare),     wiluams 
the  title  to  land  was  in  question  and  therefore  the  juris-       adams. 
diction  of  the  justices  was  ousted ;  and  the  only  question 
submitted  to  the  Court  which  it  is  necessary  to  report 
was,  Whether,  under  the  circumstances,  the  justices  had 
jiiiisdiction  to  try  the  question  whether  the  road  was  a 
highway  or  not. 

H,  Matthews^  for  the  respondent — This  order  was 
made  under  sect.  73  of  stat  5  &  6  fF.  4.  c.  50.,  by  which 
it  is  enacted  ''That  if  any  timber,  stone,  hay,  straw, 
dung,  manure,  lime,  soil,  ashes,  rubbish,  or  other  matter 
or  thing  whatsoever  shall  be  laid  upon  any  highway  so 
as  to  be  a  nuisance,  and  shall  not,  after  notice  given  by 
the  surveyor,'*  Sec.,  "  be  forthwith  removed,  it  shall  and 
may  be  lawful  for  the  surveyor,*'  &c.,  "  by  order  in  writing 
from  any  one  justice,  to  clear  the  said  highway  by  re* 
moving  the  said  stone,'*  &c.,  ''and  to  dispose  of  the 
same,"  &c.,  "  Provided  nevertheless,  that  if  any  soil, 
ashes,  or  rubbish  shall  be  laid  on  any  highway,  and  such 
soil,  ashes,  or  rubbish  shall  not  be  of  sufficient  value  to 
defray  the  expense  of  removing  them,  the  person  who  laid 
or  deposited  such  soil,  ashes,  or  rubbish  shall  repay  to  the 
said  snrvqror,"  &c.,  "  the  money  which  he  shall  have  ne- 
cessarily expended  for  the  removal  thereof,  which  money, 
in  case  the  same  shall  not  be  forthwith  repaid,  shall  be 
levied  as  forfeitures  are  herein  directed  to  be  levied." 
The  justices  were  bound  to  inquire  into  the  fact  whether 
the  way  in  question  was  a  highway;  Thompson  v.  i«^- 
^'»(6),    (He  was  then  stopped.) 

Gj'ay,  for  the  appellant. — ^This  case  is  within  the  rule 

W  18  Q.  B.  870.  (h)  14  Q.  B.  710. 
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1862.  stated  by  Coleridge  J.  in  Reg.  v.  Cridland  {a),  that  ''  the 
Williams  jurisdiction  of  justices  to  convict  summarily  ceases  as 
Adams.  *^^^  **  *  claim  of  title  is  bona  fide  made.''  [^Cromp- 
tan  J.  In  Paletfs  Law  and  Practice  of  Summary  Con- 
victions, 4th  ed.^  p.  41^  it  is  said  to  be  a  rule  "  that^ 
where  property  or  title  is  in  question^  the  jurisdiction 
of  justices  of  the  peace  to  hear  and  determine  in  a  sum- 
mary manner  is  ousted^  and  their  hands  tied  from  in- 
terfering, though  the  facts  be  such  as  they  have  other- 
wise authority  to  take  cognisance  of  JVightman  J.  If 
justices  could  not  try  the  question  whether  this  is  a 
highway  or  not,  it  would  be  a  short  formula  for  getting 
rid  of  the  jurisdiction  given  to  them  by  sect,  73  of 
stat.  5  &  6  ^.  4.  c.  50.,  because  any  stranger  might 
dispute  whether  the  way  was  a  highway  or  not.]  The 
question  whether  the  land  of  a  person  is  subject  to  the 
burden  of  a  highway  over  it  is  a  question  of  title ;  Dyhes 
V.  Blake  [b)',  and  the  order  a6fects  the  appellant,  because 
under  it  the  surveyor  will  proceed  to  sell  his  property ; 
but  if  a  stranger  and  not  the  owner  had  committed  the 
nuisance,  there  would  be  no  person  before  the  justices 
whose  title  to  the  land  could  be  set  up.  [  Wightman  J. 
Might  not  the  appellant  maintain  an  action  against  the 
surveyor  for  removing  his  property,]  The  action  might 
perhaps  be  maintainable  on  the  ground  of  want  of  juris- 
diction. [fViglitman  J.  The  appellant  might  have  ap- 
pealed against  this  order  to  the  quarter  sessions  under 
sect.  105.] 

H,  Matthews,  in  reply. — The  way  in  question  was  a 
church  way,  and  the  land  belonged  to  the  appellant ;  and 
therefore  title  to  land  did  not  come  in  question.   [  Wight- 
man  J.    Would  not  the  order  be  evidence  against  the 
(a)  7  E.  4-  B.  853.  8(i8.  {h)  4  Bing.  N.  C.  403. 
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appellant  that  the  way  in  question  is  a  highway  ?    He  is        1862. 
a  party  to  the  proceedings,  seeing  that  he  is  called  upon  to     Wiluaus 
answer  a  complaint  for  not  removing  the  rubbish  which       j^2>am8. 
he  had  deposited  on  the  highway.]     There  is  no  provi- 
sion in  Stat.  5  &  6  ^  4.  e.  60.^  requiring  that  the  person 
who  has  deposited  rubbish  on  a  highway  should  be  sum- 
moned; besides  which  the  order  would  only  be  evidence 
in  a  proceeding  between  the  same  parties.    The  whole 
jurisdiction  of  the  justice  fails  if  the  way  is  not  a  high- 
way; therefore  he  must  decide  the  question  whether  it 
is  one.    [He  cited  Reff.  v.  Dayman  (a).]     [IVightman  J. 
Sect  73  of  Stat.  5  &  6  ^^.  4  c.  50.  appUes  to  a  footway 
alsa]    The  same  question  might  arise  on  many  other 
sections  of  this  statute. 

WioHTXAN  J.  I  am  of  opinion  that  the  order  ought 
to  be  affirmed*  In  this  case  the  question  of  title  to  land 
did  not  arise.  The  land  belonged  to  the  appellant,  and 
there  was  a  right  of  way  over  it.  The  only  question  was, 
whether  it  was  a  highway.  There  is  no  clause  in  the 
Highway  Act,  taking  away  the  summary  jurisdiction  of 
the  justice  if  title  to  land  comes  in  question,  like  the 
proviso  in  sect.  24  of  the  Malicious  Trespass  Act,  7  &  8 
G,  4.  c.  30.,  excepting  injuries  done  under  a  bona  fide 
daim  of  right,  or  like  the  clause  in  the  Game  Act, 
1  &  2  fT.  4  c.  32. 8. 30.,  which  enables  the  person  charged 
^th  a  trespass  upon  land  to  prove  by  way  of  defence  any 
matter  which  would  have  been  a  defence  to  an  action  for 
such  trespass.  Upon  this  information,  under  stat.  5  &  6 
W,  4  c.  50.  s.  73.,  the  magistrate  could  not  stir  a  step 
^thout  deciding  whether  the  way  in  question  was  a 
highway.  This  he  was  bound  to  determine,  and  the 
appellant  is  not  concluded  by  his  decision.     Therefore 

(rt)  7  E,  4-  B.  6r2. 
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1862.        this  case  differs  from  Reg.  v.  Cridland  (a),  and  from 
Willi AKfl     otter  cases  which  might  be  cited. 


T. 

Adams. 


Crompton  J.  (The  only  other  Judge  present.)  At 
first  I  was  struck  by  the  way  in  which  Mr.  Gray  put  the 
case : — ^that  title  to  land  came  in  question,  because  the 
appellant  said,  this  is  my  land  subject  to  an  easement  of 
a  private  right  of  way.  It  is  clear,  as  I  said  in  Reg.  v. 
Cj*idland(a),  p.  871,  that  the  magistrates  are  not^  under 
the  guise  of  a  conviction,  to  decide  a  question  of  freehold 
title  to  land ;  and,  as  Coleridge  J.  said  in  the  same  case, 
p.  869,  this  is  a  rule  which  does  not  depend  upon  a 
provision  in  any  particular  Act  of  Parliament.  But 
when  an  Act  of  Parliament  makes  magistrates  the  very 
tribunal  to  decide  whether  the  way  is  a  highway  or  not, 
the  legislature  must  have  supposed  them  competent  to 
decide  it ;  and,  as  Mr.  Matthews  said,  the  question  whether 
it  is  a  highway  or  not  lies  at  the  foundation  of  their  juris- 
diction. What  is  the  dispute? — not  whether  the  appel- 
lant had  title  to  land,  but  whether  the  way  was  a  high- 
way or  not.  With  regard  to  every  other  person  except 
the  owner  of  the  land,  there  is  no  doubt  as  to  the  right 
of  magistrates  to  try  that  question;  and  where  the  main 
object  of  an  Act  of  Parliament  is  to  give  magistrates 
jurisdiction  over  a  matter  connected  with  land,  there 
should  be  a  special  provision  in  order  to  take  the  case 
out  of  their  jurisdiction,  or  stay  proceedings,  where  title 
is  in  question  or  there  is  a  bon4  fide  claim  of  right,  as 
there  is  in  the  Malicious  Trespass  Act,  7  &  8  Geo,  4. 
c.  30.  3.  24,  the  Act  for  ejectment  by  magistrates,  1  &  2 
Fict.  c.  74  g.  3.,  and  the  County  Court  Act,  9  &  10  Vict 
c.  95.  *.  58. 

Oi*der  confirmed  (A). 

{a)  7  E.  4'  B.  853.  (h)  See  Brg,  r.  Hanhn,  2  E.  4'  B.  188. 
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The  Queen  against  The  Inhabitants  of  St.      f^^^\^ 


Geobge,  Middlesex. 


9  #  10  Vicu 
c.  66.  a.  4. 


1.  Stat.9&10  Vict.  r.  6a  «.  4.,  by  which  "  no  warraQt  shall  be  granted    Order  oj 
for  the  pemoval  of  any  person  becoming  chargeable  in  respect  of  relief  *^^"?^' 
mide  necessary  by  sickness,  unless  the  justices  granting  the  warrant    ^w?******* 
slull  state  in  rach  warrant  that  they  are  satisfied  that  the  sickness  will 
produce  peimanent  disability/'  apphes  only  to  the  case  of  sickness  of  the 
person  remoTed. 

t  Therefore  where  a  man,  in  consequence  of  sickness,  left  his  wife 
and  children  in  the  respondent  parish,  and  went  into  an  hospital  in 
another,  and  his  wife  and  children  became  chargeable  to  the  respondent 
parish,  it  was  held  that  an  order  for  their  removal  to  the  parisn  of  his 
settlement  need  not  state  that  the  justices  were  satisfied  that  the  sickness 
voold  produce  permanent  disabihty. 

QN  appeal  against  an  order  of  two  justices  for  the  re- 
moval of  Sarah  Hesketh  and  her  two  children  from 
the  parish  of  8t  George,  in  the  county  of  Middksex,  to 
the  parish  of  St  Mary,  Whitechapel,  the  sessions  quashed 
the  order  suhject  to  the  opinion  of  this  Court  on  the 
following  case. 

In  the  order  of  removal  ahove  mentioned,  dated  10th 
November,  1859,  Sarah  Hesketh  was  described  as  ^'the 
wife  of  William  Hesketh,  absent  from  her,  and  out  of 
the  said  parish  of  St.  George"  And,  at  the  time  of 
making  such  order,  the  paupers  named  therein,  and  also 
the  husband,  William  Hesketh,  were  legally  settled  in 
the  parish  of  St.  Mary,  Whitechapel  In  July,  1858, 
Sarah  Hesheth,,  the  pauper,  first  came  with  her  husband 
and  children  to  reside  in  the  parish  of  St  George.  On 
the  14th  April,  1859,  the  pauper's  husband,  in  conse* 
qiience  of  his  sickness,  left  his  wife  (the  pauper)  and 
children  in  the  parish  of  SL  George,  and  went  into 
8t  Thomases  Hospital,  which  is  situate  in  the  parish  of 
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1862.  St,  Olave,  Soutkwark,  in  the  county  of  Surrey,  and  re- 
The  Queen  Drained  there  as  a  patient  until  the  5ih  of  May  following^ 
St  Georob,  ^1^®^  ^6  left  ^^^  Hospital  and  returned  home  to 
MiDDLKSKx.  jijg  ^jfg  im^  femily,  in  the  parish  of  St  George,  and 
during  all  the  time  of  his  residence  in  the  Hospital 
he  intended  to  return  home  to  that  parish.  Before 
the  husband  left  the  Hospital,  namely,  on  the  16th 
of  April,  1859,  the  pauper,  Sarah  Hesketh,  alone,  in  the 
absence  of  her  husband,  applied  for  and  obtained  relief 
for  herself  and  children  from  the  parish  of  St  George^ 
which  was  continued  until  May  14th,  1859.  On  the 
23rd  May,  1859,  the  husband  of  the  pauper  applied  for 
and  received  relief  from  the  parish  of  St  George,  which 
was  continued  until  the  21st  June,  1859,  on  which  last 
mentioned  day  he  voluntarily  ceased  to  receive  relief 
for  himself  or  his  family.  On  the  31st  of  August,  1859, 
the  pauper's  husband,  in  consequence  of  his  sickness, 
which  was  consumption,  again  left  Ids  wife  and  family  in 
the  parish  of  St.  George,  and  became  an  inmate  of  Guys 
Ilospital^  which  is  situate  in  the  parish  of  St  Olave, 
Southwarkj  and  remained  there  as  a  patient  until  several 
months  after  the  making  of  the  order  of  removaL  On 
the  10th  of  September,  1859,  the  pauper,  alone,  in  the 
absence  of  her  husband,  but  solely  in  consequence  of 
his  illness,  applied  for  and  obtained  relief  for  herself 
and  children  from  the  parish  of  St.  George,  and  con- 
tinued in  receipt  of  such  relief  until  the  10th  of  iSfe- 
vender,  1859,  when  the  order  for  the  removal  of  the 
pauper  and  her  children  was  made.  The  pauper's 
husband,  subsequently  to  the  making  of  the  order, 
left  the  Hospital,  returned  to  his  wife  and  feunily  in 
the  parish  of  St.  George,  and  resided  with  them  until  the 
14th  of  June,  1860,  when  he  died.      From  the  time  the 
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pauper's  husband  ceased  to  receive  relief  from  the  parish 
of  St  George,  viz.,  from  the  21st  of  June,  1859,  to  the 
time  he  went  into  Guy's  Hospital,  on  the  Slst  of  August, 
1859,  he  and  his  wife  and  their  children  were  main- 
tained partly  by  the  wife's  industry  and  partly  by 
pledging  and  disposing  of  their  fiimiture,  &c.,  and 
from  the  last  mentioned  date  to  the  10th  of  September, 
1859,  the  wife  maintained  herself  and  children  in  the 
same  way,  and  on  that  day  she  applied  for  and  obtained 
relief  from  the  parish  of  St  George,  as  above  men- 
tioned. 

It  was  contended,  on  behalf  of  the  parish  of  St  Mary^ 
Wkitechapel,  the  appellants,  that  the  order  of  removal 
ought  to  be  qnashed  on  the  ground,  that  the  relief  given 
to  Sarah  Hesketh,  the  pauper,  was  made  necessary  by 
reason  of  the  sickness  of  her  husband,  William  Hesketh, 
and  because  the  order  of  removal  did  not  state  that  the 
justices  who  made  it  were  satisfied  that  such  sickness  would 
prodace  permanent  disability  in  the  said  William  Hesketh^ 
as  required  by  the  statute  9  &  10  VtcL  c.  66.  s.  4. 

It  was  contended,  on  behalf  of  the  parish  of  St  George, 
the  respondents,  that,  as  the  paupers  mentioned  in  the 
order  did  not  become  chargeable  in  respect  of  relief  made 
necessary  by  the  sickness  of  any  one  of  them,  the  order 
was  properly  made;  and  that  the  statute  above  men- 
tioned did  not  apply  to  a  case  like  the  present,  where 
the  person  whose  sickness  was  the  cause  of  the  charge- 
abihty  of  the  paupers  was  absent  from  the  parish 
obtaining  the  order  of  removal,  and  not  included  in  such 
order. 

The  quarter  sessions  quashed  the  order  of  removal 
because  the  paupers  became  chargeable  in  respect  of 


1862. 
The  Queen 

¥. 

St.  GKoaas, 

MiDDLESSX. 
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1862.  relief  made  necessary  by  the  sickness  of  the  husband. 
The  Queen  ^^^  because  such  order  did  not  state  that  the  justices 
St  Georob  ^^^  made  it  were  satisfied  that  such  sickness  would 
Middlesex,    produce  permanent  disability. 

The  question  for  the  opinion  of  this  Court  was  whether, 
from  the  facts  above  stated,  the  relief  given  to  Sarah 
Hesketh,  the  pauper,  was  made  necessary  by  sickness 
within  the  meaning  of  9  &  10  FicL  c.  66.  s.  4.,  so  as  to 
require  that  the  justices  who  made  the  order  should  have 
stated  therein  that  they  were  satisfied  the  sickness  of 
the  husband  of  the  pauper  would  produce  permanent 
disability. 

If  the  Court  should  answer  the  question  in  the  nega- 
tive, the  order  of  Sessions  was  to  be  quashed  and  the 
order  of  removal  confirmed,  but  if  the  Court  should 
answer  the  question  in  the  affirmative,  then  the  order 
of  Sessions  was  to  be  confirmed. 

Metcalfe,  for  the  appellants.— By  stat  9  &  10  VicL 
c.  66.  5.  4.,  "  No  warrant  shall  be  granted  for  the 
removal  of  any  person  becoming  chargeable  in  re- 
spect of  relief  made  necessary  by  sickness  or  accident, 
unless  the  justices  granting  the  warrant  shall  state  in 
such  warrant  that  they  are  satisfied  that  the  sickness  or 
accident  will  produce  permanent  disability.''  The  sec- 
tion does  not  say  that  the  sickness  which  renders  relief 
necessary  and  occasions  chargeability  must  be  the  sick- 
ness of  the  person  removed.  It  is  immaterial  whether 
it  is  the  sickness  of  the  husband,  the  wifcj  or  the 
children  : — in  either  case  the  warrant  or  order  of  removal 
should  state  that  the  justices  were  satisfied  that  the 
sickness  would  produce  permanent  disability ;  and  the 
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omission  of  the  statement  is  ground  of  appeal  against        1862. 
the  order ;    Reg.   v.    TTie  Inhabitants  of  Prior^s  Hard"    The  Quebk 
wicA  (fl),  Reg.  v.  The  Inhabitants  of  Bucknell  (i).     By    g^,  Gborge. 
Stat  4  &  5  »^.  4.  c.  76.  s.  56.  relief  given  to  the  wife    Middi.b8ex'. 
and  children  is  relief  given  to  the  husband.    The  effect 
of  the  constraction  of  sect.  4  of  stat.  9  &  10  Vict,  c.  66. 
contended  for  hj  the  respondents  would  be  that  if  the 
husband  was  separated  from  his  family  for  a  few  days 
hy  sickness,  or  accident,  and  his  wife  and  family  became 
chargeable,  they  would  be  removed  from  the  residence 
of  the  head  of  the  family,  which  is  contrary  to  the 
policy  of  the  statute. 

Poland,  contrii. — The  sickness  of  a  husband  absent 
from  his  wife  does  not  make  it  necessary  that  the  jus- 
tices who  are  asked  to  remove  the  wife  should  inquire 
whether  the  sickness  will  produce  permanent  disability. 
To  bring  a  case  within  stat.  9  &  10  Vict,  c.  66.  s.  4., 
the  sickness  must  be  the  sickness  of  the  person  to 
whom  the  relief  is  given :  for  this  purpose  it  is  imma- 
terial whether  the  husband  is  in  a  hospital  or  beyond 
seas.  When  the  husband  is  absent  the  justices  have 
no  means  of  inquiring  whether  he  is  sick  or  not. 
If  the  sickness  may  be  the  sickness  of  any  person  other 
than  the  person  mentioned  in  the  order,  the  section 
would  apply  in  the  case  of  the  sickness  of  a  grandfather 
or  nncle,  or  even  of  a  person  by  whose  bounty  the 
fiimily  were  maintained.  [Crompton  J.  The  object  of 
the  statute  was  to  confer  a  personal  exemption  from  re- 
movability on  the  sick  person.  fVightman  J.  That  is 
the  reasonable  construction  to  be  given  to  sect.  4 ;  other- 
wise it  would  extend  to  the  cases  of  sickness  mentioned 

(a)  12  Q.  B.  168.  (6)  S  E.  ^  B.  687. 
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1862. 
The  Queen 

V. 

St.  George, 
Middlesex. 


by  Mr.  Poland,  CrompUm  J,  The  object  of  sect  4  is 
to  prevent  the  removal  of  persons  npon  whom  removal 
would  be  a  hardship.  The  exemption  is  personal  in 
respect  of  sickness  or  accident  producing  temporary  dis- 
ability— a  state  of  circumstances  under  which  theL^;is- 
lature  thought  that  a  person  ought  not  to  be  removed  as 
much  as  residence  in  a  parish  for  fiye  years^  which  is 
provided  for  by  sect.  1.] 


Per  Curiam.    (Wiohtman  and  Crompton  JJ.) 

Order  of  Sessions  quashed. 


Monday^ 
February  17th. 

Ale  house 

licence. 

Refusal  to 

grant. 

9  (?.  4.  c.  61. 

*.  1. 


The  Queen  against  Sylvester  and  others. 

A  Court  of  Quarter  Sessions,  at  an  annual  licensing  meeting,  refused 
to  renew  a  licence  to  keep  an  inn,  ale  house  and  Tictualling  house  under 
Stat.  9  G,  4.  c.  61.,  on  the  ground  that  the  applicant  declin^  to  take  out 
an  excise  Ucence  for  the  sale  of  spirits :  held,  that  this  waa  not  a  sufficient 
legal  ground  for  such  refusal. 

C\^  appeals  by  Charles  Tawnsend  Sylvester  and 
fourteen  other  persons  to  the  October  Quarter 
Sessions  for  the  county  of  Berks,  holden  at  Abingdon  in 
1861^  against  the  refosal  of  the  justices  of  the  borough 
of  AbingdoHy  at  the  general  annual  licensing  meeting  for 
the  borough  on  the  29th  August  preceding^  to  renew  to 
each  of  the  appellants  their  licences  to  keep  an  inn^  ale 
house  and  Tictualling  house  under  stat.  9  (r.  4  c.  61., 
"  An  Act  to  regulate  the  granting  of  licenses  to  keepers 
of  Inns,  Ale  houses  and  Victualling  houses  in  England" 
which  appeals  were  consolidated,  the  Quarter  Sessions 
confirmed  the  refusal  of  the  justices  subject  to  the  fol- 
lowing case. 
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The  house  occupied  by  each  of  the  appellants  had        1862. 
been  licensed  as  an  inn,  ale  house  and  victualling  house.    The  Qceex 
Some  of  the  houses  had  been  so  licensed  for  a  period  of    stlvesteb. 
fi%  years  and  upwards,  and  none  for  a  less  period  than 
twenty  years.    Each  of  the  appellants  had  been  licensed 
for  his  house  under  the  9  O.  4.  c.  61.  during  the  time  he 
bad  occupied  it,  but  for  the  last  few  years  had  only  taken 
ont  an  excise  licence  for  the  sale  of  ale,  beer,  &c.,  and 
not  a  licence  for  the  sale  of  spirits. 

The  usual  general  annual  licensing  meeting  for  the 
borough  o{  Abingdon,  in  the  county  of  Berks ^  in  which  the 
appellants'  houses  are  situated,  was  held,  according  to  the 
provisions  of  the  Act,  on  the  29th  August,  1861.  The 
JQstices  obtained  a  list  of  all  the  licensed  persons  in  the 
borongh  of  Abingdon,  and  resolved  not  to  renew  the 
licence  of  any  person  who  had  not  during  the  past  year 
taken  out  an  excise  licence  to  sell  spirits.  This  list  con- 
tained the  names  of  the  appellants  and  two  other  persons, 
all  of  whom  had  duly  applied  to  the  justices  at  such 
meeting  for  a  renewal  of  their  licences.  All  the  licences 
were  renewed  except  those  of  persons  who  during  the  past 
year  had  neglected  to  take  out  an  excise  licence  to  sell 
spirits.  The  meeting  was  adjourned,  and  the  two  other 
persons  attended  that  adjournment,  and  the  justices  then 
present  renewed  their  licences  upon  their  promising  that 
they  would  take  out  an  excise  licence  for  the  sale  of 
spirits.  The  house  and  premises  of  six  of  the  appellants 
are  rated  at  a  sufficient  sum  to  entitle  them  to  obtain 
an  excise  licence  to  sell  beer  under  the  provisions  of 
Stat.  11  G.  4  &  1  fF.  4.  c.  64.,  ("  An  Act  to  permit  the 
general  sale  of  beer  and  cyder  by  retail  in  Englaml  :^* 
amended  by  stat8.4&  5  W.  4.  c.  86.  and3&;4  Fu;/.  c.  11.), 
and  they  have  since  the  hearing  of  the  appeal  obtained 
Y  2 
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1862.  such  licence ;  but  the  houses  and  premises  of  the  remain- 
The  Qdhen  ^g  iiine  appellants  are  not  so  rated^  and  they  are  not 
Sylyesteb.    ^^^^  ^^  obtain  any  such  licence. 

The  question  for  the  opinion  of  the  Court  was^  Whether 
the  justices  at  the  annual  licensing  meeting  acted  ille- 
gally in  refusing  to  renew  the  appellants'  licences  on 
the  sole  ground  that  they  declined  to  take  out  an  excise 
licence  for  the  sale  of  spirits  in  addition  to  the  licence 
for  the  sale  of  beer.  If  this  Court  should  decide  in  the 
affirmatiye^  then  the  decision  of  the  Court  of  Quarter 
Sessions  was  to  be  reversed^  the  appeals  were  to  be 
allowed^  and  the  licence  of  each  of  the  appellants  was  to 
be  renewed.  If  in  the  negative^  then  the  decision  of  the 
Court  of  Quarter  Sessions  was  to  be  affirmed^  and  the 
appeals  were  to  stand  dismissed. 

F.  Lawrence,  in  support  of  the  order  of  sessions. — By 
stat.  9  G,  4.  c.  61.  s.  1.,  a  general  annual  licensing  meeting 
shall  be  held  by  justices  of  the  peace  in  every  town  cor- 
porate, and  it  shall  be  lawful  for  them  to  grant  licences 
''to  such  persons  as  they  the  said  .justices  shall,  in  the 
execution  of  the  powers  herein  contained,  and  in  the 
exercise  of  their  discretion,  deem  fit  and  proper."  The 
justices  have  a  discretion  under  this  section,  and  this 
Court  will  not  interfere  with  it  unless  it  has  been  illegaUy 
exercised.  {^Wiffhtman  J.  The  question  put  to  us  by 
the  sessions  is,  ''whether  the  justices  at  the  annual 
licensing  meeting  acted  illegally  in  refusing  to  renew 
the  appellants'  licences  on  the  sole  ground  that  they  de- 
clined to  take  out  an  excise  licence  for  the  sale  of  spirits.'' 
They  must  mean  to  ask  us  whether  it  is  sufficient  legal 
ground  of  objection  to  granting  an  ale  house  licence  that 
the  person  applying  for  ^it  had  not  taken  out  an  excise 
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licence  for  the  sale  of  spirits.]     They  may  in  their  dis-  1862. 

cretion  apply  that  test     If  persons  applying  for  a  licence  Tbe  Queen 

under  Stat  9  G.  4.  c.  61.  do  not  take  out  a  spirit  licence  syivesteb. 
the  revenae  will  lose  considerably. 

Sauyer  and  J,  O.  Griffits,  for  the  appellants. — In  this 
case  the  licensing  justices  did  not  exercise  a  discretion 
88  to  the  persons  to  whom  licences  should  be  granted. 
When  the  appellants  attended  at  the  licensing  meeting 
in  pursuance  of  the  notice  required  by  sect.  2  of  stat.  9 
G.  4.  e.  61.  to  be  given  to  "  every  person  keeping  an  inn, 
or  who  shall  have  given  notice  of  his  intention  to  keep  an 
inn^  and  to  apply  for  a  licence  to  sell  exciseable  liquors  by 
retail,  to  be  drunk  or  consumed  on  the  premises,"  they 
Were  met  with  a  resolution  of  tbe  justices  not  to  grant  a 
licence  unless  a  condition  which  the  justices  could  not 
legally  impose  was  complied  with.  In  T/ie  Queen  v. 
Athay  {a)^  which  was  an  information  against  a  justice 
of  the  peace  for  refusing  to  grant  a  licence,  and  the 
only  reason  for  the  refusal  was  alleged  to  be,  that  the 
applicant  declined  paying  a  sum  of  5/.  which  was  claimed 
from  him  upon  a  distinct  account,  and  which  he  denied 
to  be  due,  the  Court  were  of  opinion  that  the  allegation 
was  false,  but  "  declared  explicitly  that  justices  of  the 
peace  have  no  sort  of  authority  to  annex  any  such  con- 
ditions to  the  grants  of  these  licences/'  In  The  Queen 
T.  The  Justices  of  Walsall  (b),  where  the  justices  of  the 
borough  refused  to  hear  an  application  for  a  licence  on 
the  ground  that  they  had  come  to  a  resolution  not  to 
hear  any  applications  for  new  licences,  this  Court  made 
a  rule  absolute  for  a  mandamus  to  them  to  hear  the 
application. 

(a)  2  Burr.  653.  (ft)  24  X.  T.  lU, 
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Stltsbteb. 


1862.  Per  Curiam.    (Wiohtman  and  Crompton  JJ.)-  We 

The  QuBBu  ^o  not  interfere  with  the  discretion  of  the  justices  in 
this  matter.  But  if  we  are  asked  by  them  as  to  the 
exercise  of  their  discretion^  we  think  they  were  wrong. 
The  refusal  to  take  out  an  excise  licence  for  the  sale  of 
spirits  is  not  a  sufficient  legal  ground  for  refusing  a 
licence  under  stat.  9  G^.  4.  c.  61. 

Judgment  for  the  appellants. 


Monday, 
FebruaryVlih, 

Stat.  6^6 

W.  4.  c,  63. 

*.  28. 

Conviction, 

Incorrect 

weighing 

machine. 


The  London  and  North  Western  Railway  Com- 
pany, appellants,  Richarps,  respondent. 

Upon  the  conyiction  of  a  railway  Company  under  stat  5  &  6  IT.  4. 
c.  63.  8.  28.,  for  having  in  their  possession  a  weighing  machine  which 
upon  examination  thereof,  duly  made  by  the  inspector  of  weights  and 
measures,  was  found  to  be  incorrect :  held,  that  a  machine  which,  from 
its  construction,  was  liable  to  rariation  from  atmospheric  and  other 
causes,  and  re(^uired  to  be  ac^justed  before  it  was  used,  was  not  incorrect 
upon  examination,  within  the  meaning  of  the  statute,  if  examined  by  the 
inspector  before  it  had  been  adjusted. 

T^HIS  was  an  appeal  against  a  conviction,  by  two  jus- 
tices of  the  county  of  Stafford^  of  The  London  and 
North  Western  Railway  Company,  for  unlawfully  having 
in  their  possession  on  the  16th  July^  I860,  at  the  lAch- 
field  Station  of  the  said  railway,  a  weighing  machine 
used  for  the  weighing  of  goods  for  conveyance  on  the 
railway,  which  was,  upon  examination  thereof  duly  made 
by  the  inspector  of  weights  and. measures,  found  to  be 
incorrect,  to  wit,  21  lbs.  weight  out  of  balance  with  the 
imperial  standard  weight,  contrary  to  the  form  of  the 
statute  in  that  case  made  and  provided;  stat.  5  &  6 
W.  4.  c.  63.  e.  28.  The  sessions  confirmed  the  con- 
viction subject  to  the  opinion  of  this  Court  upon  the 
following  case. 
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The  appellants^  The  London  and  North  Western  Bail" 
way  Company y  use  the  machine  in  question  (called  a 
weigh  bridge)  for  the  purpose  of  weighing  the  railway 
tracks  into  or  from  which  goods  conveyed  along  their 
line  of  railway  are  laden  or  unladen  at  their  station  at 
LkhfieUL  [A  model  of  the  weighing  machine  was  to  be 
produced,  which  it  was  agreed  by  both  parties  might  be 
referred  to  as  part  of  the  case.]  Machines  of  the  same 
construction  are  employed  on  many  railways  in  the  king- 
dom. The  parts  of  the  machine  to  which  it  is  necessary 
to  draw  attention  are,  the  steel-yard  which  is  under  cover 
in  a  small  office,  and  the  platform  which  is  outside,  and 
which  works  in  a  frame,  and  rests  upon  levers  connected 
with  and  acting  upon  the  steel-yard.  Upon  this  platform 
are  rails  upon  which  the  truck  to  be  weighed  is  stopped. 
As  these  jrails  form  part  of  the  siding  leading  from  the 
main  line  into  the  Company's  warehouse,  all  trucks 
going  into  or  coming  out  of  that  warehouse  must  neces- 
sarily pass  over  the  platform.  The  weight  of  the  plate 
of  iron  and  rails  which  form  the  platform  is  16  cwt, 
and  its  size  is  feet  by  feet.  Being  in  the  open 
air,  it  is  exposed  to  any  atmospheric  influence,  and  a 
deposit  of  wet  or  dirt  renders  it  considerably  heavier,  a 
ahower  of  rain  causing  an  increase  of  its  weight  of  11  or 
12  lbs. ;  it  is  also  liable  to  be  thrown  out  of  poise  by  the 
waggons  which  pass  ov^  it  from  the  main  line  to  the 
warehouse,  causing  the  platform  to  jamb  on  one  side  of 
the  frame,  and  thus  effecting  a  variation  in  its  weight 
and  bearing.  This  weigh  bridge  is  calculated  to  weigh 
np  to  16  tons.  The  average  weight  of  an  empty  truck 
(being  the  lightest  article  that  is  weighed  upon  the  ma- 
chine) is  about  8  tons;  the  arm  of  the  steel-yard  is 
graduated  so  as  to  indicate  variations  of  4  lbs.     An  ap- 
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proximation  within  half  a  hundred  weight  is,  however, 
alone  considered  and  charged  for  by  the  Company  on  all 
goods  weighed  by  this  machine.  To  compensate  for  any 
derangement  of  the  machine  effected  by  the  causes  aboye 
referred  to,  an  adjusting  ball  is  a£Sxed  to  the  end  of  the 
long  arm  of  the  steel-yard.  This  ball,  by  being  passed 
backwards  or  forwards  along  the  thread  of  the  screw  on 
which  it  works,  causes  the  end  to  which  it  is  attached  to 
be  heavier  or  lighter,  and  thus  produces  a  compensation 
for  any  variation  in  the  weight  or  bearing  of  the  platform. 
A  copy  of  the  following  instructions  was  affixed  in  the 
office  for  the  guidance  of  the  person  who  had  the  chaise 
of,  and  whose  duty  it  was  to  weigh  goods  upon,  the  ma* 
chine  in  question. 

"  London  and  North  Western  Railway. 

"  Weighing  Machines  and  Weigh  Bridges. 

"  Instructions  to  Persons  in  Charge. 

"  I.  Every  part  of  the  machine  is  to  be  kept  dean 
and  free  from  accumulations  of  oil  and  dirt,  and  the 
registered  label  of  the  machine  is  to  be  kept  upon 
it. 

"  II.  The  steel-yard  and  poise  are  to  be  kept  farigbt, 
so  that  the  letters  and  figures  may  be  legible. 

"  III.  Once  every  month  the  machine  is  to  be  taken 
to  pieces,  all  the  knife  edges  and  working  parts  cleaned 
and  slightly  oiled.  This  applies  also  to  weigh  bridges, 
except  as  respects  their  being  taken  to  pieces. 

"  IV.  First  thing  every  morning  every  machine  is  to 
be  accurately  balanced,  ready  for  work.  Special  care 
must  be  taken  that  every  machine  has  its  own  weights, 
and  no  others. 

"  V.  Every  machine  which  has  a  break,  lever,  or  other 
ungearing  apparatus  is  to  be  carefully  kept  out  of  gear 
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ex(%pt  at  the  momeut  of  weighing,  in  order  that  no  un- 
necessary wear  may  take  place. 

"  VL  Every  facility  and  assistance  in  lifting,  &c.,  is 
to  be  given  to  the  weighing  machine  makers  when  they 
visit  the  station  to  inspect  or  repair  the  machine 

"VII.  Complaints  are  to  be  addressed  to  Mr.  Henry 
Pooletfj  Liverpool^  and  in  such  complaints  the  registered 
number  of  the  defective  machine  is  to  be  stated. 

"  fV.  Cawkwell,  General  Manager." 

"  Euston  Station, 

''November,  1859." 

These  instructions  are  printed  by  the  Company,  and 
a  copy  of  them  is  sent  to  every  station  where  there  is  a 
weighing  machine  of  this  description.  At  some  of  the 
stations  of  the  Company  these  machines  are  used  several 
times  in  every  day.  At  the  Liclifield  Station  it  appeared 
tbatthe  machine  in  question  was  sometimes  not  used 
for  a  week  together,  and  was  rarely,  if  ever,  used  two 
consecutive  days.  The  person  who  had  charge  of  the 
machine  said  he  considered  that  to  adjust  it  before  it 
was  used  was  a  better  plan  than  to  adjust  it  every 
morning,  as  any  of  the  causes  above  referred  to  might 
at  any  time  during  the  day  on  the  morning  of  which 
it  had  been  adjusted  throw  it  out  of  poise,  and  a  fresh 
adjustment  would  be  necessary;  and  that,  instead  of 
Wanting  it  every  morning,  he  only  did  so  before  using 
it,  bat  that  it  had  never  been  used  without  having 
been  previously  adjusted.  The  respondent,  Maurice 
Riekards,  the  inspector  of  weights  and  measures  for 
the  district  in  which  the  Company's  station  at  ZtcA- 
fild  is  situated,  visited  in  the  course  of  his  duties 
the  machinCj  for  the  purpose  of  inspecting  it,  on  the 
afternoon  of  the  18th  July  last,  and  found  it  in  gear. 
The  machine  had  not  been  used  on  the  day  of  the 
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inspector's  visit,  and  upon  his  proceeding  to  test  it, 
without  making  any  use  of  the  adjusting  ball,  which  he 
did  not  consider  to  be  a  part  of  his  duty  as  inspector, 
he  found  that  it  was  necessary,  in  order  to  put  the 
machine  in  poise,  to  place  weights  amounting  to  21  lbs. 
on  the  platform ;  a  porter  passed  an  iron  bar  round  the 
frame,  so  as  to  free  the  platform,  and  an  adjustment 
having  been  made  by  another  of  the  Company's  servants 
by  moving  the  adjusting  ball,  and  the  weights  placed  on 
the  platform  by  the  inspector  having  been  removed,  the 
machine  was  found  to  balance.  The  inspector  of  weights 
and  measures  for  the  borough  of  Birmingham  deposed 
that  he  considered  a  machine  of  that  capacity  which 
would  weigh  within  40  lbs.  to  be  correct.  The  machine 
has  remained  and  still  is  in  the  same  state  as  it  was. at 
the  date  of  the  inspector's  visit,  and  upon  the  adjust- 
ment which  the  appellants  contend  for  being  made  it 
continues  to  weigh  correctly. 

The  fippellants  contended : 

First.  That  it  was  the  duty  of  the  inspector  of  weights 
and  measures,  before  proceeding  to  examine  the  machine, 
to  have  taken  the  necessary  steps  for  putting  it  in  poise 
by  having  the  adjusting  ball  moved,  and  so  placing  it  in 
the  state  in  which  the  appellants  invariably  placed  it 
before  using  it,  and  that  an  examination  without  that 
adjustment  was  not  such  an  examination  as  is  con- 
templated by  the  Act,  so  as  to  render  the  appellants 
liable  to  a  penalty  under  that  Act  for  having  in  their 
possession  a  machine  which  is  incorrect  or  otherwise 
unjust  within  the  meaning  of  the  28th  section  of  the 
Act 

Second.  That  their  printed  instructions  are  intended 
only  for  the  guidance  of  their  servants  and  to  apply 
singula  singulis;   and  that  they  are  amply  obeyed  at 
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stations,  where  the  machine  is  not  used  every  day,  by  it« 
alvays  being  adjusted  before  used. 

Third.  That,  in  the  present  case^  there  was  no  such 
Tariation  as  to  cause  the  machine  to  be  considered  "  in- 
correct or  otherwise  unjust "  within  the  meaning  of  the 
Act. 

The  respondent  contended : 

First.  That  the  facts  above  stated  justify  a  conviction 
and  the  order  of  Sessions  thereon. 

Second.  That  it  is  the  duty  of  persons  possessing  such 
a  machine  to  keep  it  in  such  a  state  as  that  when  goods 
are  brought  to  be  weighed  nothing  should  be  required  to 
correct  the  machine,  but  that  it  should  be  ready  for 
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Third.  That  the  appellants  are  at  any  rate  bound  by 
their  instructions  to  their  servants^  and  that  it  was  their 
duty  to  have  the  machine  adjusted  every  morning. 

Fourth.  That  the  machine  ought  to  indicate  correctly 
(without  reference  to  its  capacity)  the  smallest  difference 
of  Mfeight  marked  upon  its  graduated  index. 

The  question  for  the  opinion  of  the  Court  is :  Whether, 
upon  the  above  facts,  the  appellants  were  liable  to  be 
convicted,  under  sect.  28  of  the  5  &  6  JF.  4.  c.  63.,  of 
the  oflfence  alleged  in  the  conviction. 

If  the  Court  should  be  of  opinion  that  they  were  liable 
to  be  convicted,  the  order  of  Sessions  and  the  conviction 
were  to  be  afSrmed. 

If  &e  Court  should  be  of  the  contrary  opinion  the 
same  were  to  be  quashed. 


J'  E,  Davis  (with  him  Creorge  Browne),  for  the  re- 
spondent—The machine  was  found  incorrect  by  the  in- 
spector within  the  meaning  of  stat.  5  &  6  fT.  4  f .  63. 
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1862.  s,  28.^  and  consequently  the  appellants  were  liable  to  the 
penalty.  The  machine  was  in  gear  at  the  time,  and  was 
therefore  ready  for  weighing  and  capable  of  weighing, 
although  incorrectly.  The  adjusting  apparatus  is  only 
a  contrivance  for  restoring  the  equilibrium  instead  of 
Richards,  resorting  to  the  primitive  method  of  affixing  an  addi- 
tional weight  at  one  or  other  end  of  the  beam.  It  is 
therefore  no  more  an  answer  to  say  that  the  machine 
was  always  adjusted  before  use,  than  it  would  be  for 
a  shopkeeper,  who  had  untrue  weights  or  scales,  to  say 
that  he  always  put  a  pennyweight  into  the  scale  before 
weighing.  The  object  of  the  statute  is  not  only  to  detect 
actual  fraud,  but  to  prevent,  as  fiar  as  may  be,  the  possi- 
bility of  fraud.  Weighing  machines  of  this  description 
are  especially  within  the  mischief  intended  to  be  guarded 
against,  for  the  public  have  no  opportunity  of  detecting 
inaccuracies  themselves,  seeing  the  process  of  weighing 
takes  place  inside  the  office  or  weighing  house,  to  which 
they  have  no  access.  The  rules  framed  for  the  guidance 
of  the  defendants'  servants  shew  the  view  taken  by  the 
defendants  of  their  duty  in  reference  to  the  statute,  and 
the  case  finds  that  those  rules  had  been  wilAilly  violated ; 
inasmuch  as  the  machine  was  not  adjusted  at  the  time 
prescribed,  and  was  kept  in  gear  when  it  ought  to  have 
been  at  rest.  It  is,  moreover,  dear  that  the  inaccuracy 
did  not  arise  from  any  water  or  mud  on  the  surface  of 
the  platform,  for  that  would  have  affected  the  machine 
the  other  way,  and  instead  of  the  additional  weight 
being  required  on  the  platform,  it  would  be  required 
at  the  opposite  end  of  the  beam.  The  inaccuracy  in 
the  present  case  must  be  attributed  to  some  other 
cause;  and  the  case  shews  that  an  iron  bar  had  to 
be  applied  before  the  machine  was  restored,  and  the 
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justices  may  have  arrived  at  the  <5onclusion  that  the 
machine  was  incorrect  from  that  cause.  \^Crompt(m  J. 
I  think  we  must  take  it  that  the  justices  arrived  at  the 
conclusion  that  the  machine  was  incorrect  because  they 
thought  there  was  no  obligation  on  the  inspector  to  use 
the  adjusting  apparatus  in  the  first  instance.]  If  the 
other  iacts  are  sufficient  to  support  the  decision  of  the 
justices,  this  Court  will  not  disturb  the  conclusion  at 
which  they  arrived.  [  Wightman  J.  It  is  impossible  that 
the  machine  should  always  weigh  accurately.  Ilain,  and 
even  variations  in  temperature^  would  cause  variations 
in  the  machine^  and  the  amount  is  of  course  immateriaL 
So  also  the  case  finds  that  waggons  passing  over  cause 
a  derangement  and  a  necessity  for  re-adjusting  it  Do 
you  say  that^  if  the  inspector  examined  the  machine  the 
moment  after  any  such  derangement^  the .  defendants 
would  be  liable  to  the  penalty?]  The  inspector  can 
only  make  the  examination  at  a  reasonable  time  and 
nnder  reasonable  circumstances ;  and  it  must  be  taken 
that  the  justices  were  satisfied  that  this  examination 
was  80  made.  It  would  not  be  reasonable  to  make  an 
examination  when  there  had  not  been  any  time  for 
adjustment. 
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Haya  Seijt  (with  him  A,  Staveley  Hill),  for  the  ap- 
pellants^ was  not  called  upon. 


Wightman  J.  I  am  of  opinion  that  the  conviction 
cannot  be  supported.  This  weighing  machine  before  ad- 
justment is  false,  but  in  the  true  state  of  adjustment  for 
weighing  it  is  correct.  It  is  too  much  to  say  that  because 
the  machine  requires  adjustment  before  it  is  used  it  is 
an  incorrect  or  otherwise  unjust  machine. 
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Crompton  J.  (The  only  other  Judge  present.)  The 
conviction  of  the  defendants  is  for  having  a  weighing 
machine  which^  upon  the  examination  made  by  the  in- 
spector^ was  found  to  be  incorrect.  But  before  the 
machine  is  used  it  must  be  adjusted,  and  this  adjustment 
was  not  made  by  the  inspector  before  his  examination; 
and  the  machine  was  found  to  be  incorrect  because  it 
was  not  adjusted.  It  cannot  therefore  be  said  to  be 
incorrect  for  the  purpose  of  weighing  because  it  is  found 
in  a  state  in  which  it  would  not  be  used  for  weighing. 

In  the  ordinary  case  of  a  false  steel-yard  there  is  an 
intentional  falsity  which  may  be  corrected  by  putting 
an  additional  weight  on  the  false  arm :  in  this  case  an 
inaccuracy  in  the  machine  which  may  have  been  ooca* 
sioned  by  atmospheric  influence  is  to  be  corrected,  and 
the  great  beauty  of  the  machine  is  that,  when  an  inac- 
curacy may  or  rather  must  constantly  occur,  the  machine 
has  in  itself  an  appliance  by  which  that  inaccuracy  may 
be  remedied.  Unless  that  appliance,  which  is  an  integral 
part  of  the  machine,  is  used,  the  instrument  cannot  be 
said  to  be  properly  tested,  any  more  than  you  could  say 
that  a  telescope  gave  an  improper  result  if  you  did  not 
draw  it  out  so  as  to  get  the  right  focal  distance  before 
using  it. 

Order  of  Sessions  and  conviction  quashed. 
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AucB  Tatlob,  appellant,  Cabb  and  Portbb,    ^^^y*  -g . 
respondents.  

'^  20  G.  2.  ft  19. 

#.1. 

Hu  rammuy  jurisdiction  gi^en  to  justices  by  stat  20  0, 2.  e,  19. «.  1.  MasUr  and 

to  hear  oomplunts  against  masters  by  artificers  and  other  labourers  of  servant, 

poiM»iinent  of  wages,  and  to  order  payment  thereof  extends  to  cases  Non-pagment 

in  wbich  the  contzact  of  service  is  not  for  any  certain  time.  of  wagts^ 

PASE  stated  by  justices  under  stat.  20  &  21  Vict 
C.43. 

At  a  petty  sessions^  holden  at  Blaekbum,  in  the  county 
of  Lancaster,  on  the  6th  Jufy,  1861,  a  complaint  pre- 
fened  on  the  24th  November,  1860 :  on  which  day  a 
mmmonB  was  issued  and  disposed  of:  by  Alice  Taylor, 
the  appellant,  against  Carr  and  Porter,  the  respondents ; 
which  complaint  charged  that  they  had  refused  to  pay 
to  the  appellant  the  sum  of  9«.  2cL  as  the  wages  justly 
due  and  owing  from  them  to  her  for  work  and  labour 
done  and  performed  by  her  for  them  at  their  request, 
contrary  to  the  form  of  the  statute  in  such  case  made 
and  provided,  was  heard  and  determined. 

[Dmring  the  ailment  of  the  case  in  this  Court,  it 
appeared  that  after  the  hearing  of  the  summons  on  the 
24th  November,  1860,  counsel  for  the  complainant  made 
the  foQowing  indorsement  on  his  brief :  "  This  case  to 
abide  the  decision  of  the  Court  above  in  Mary  Taylor's 
case,''  who  was  a  sister  of  the  appellant  (a).] 

(«)  In  EatUr  Term,  1861,  it  was  held  by  Wiffhtman  J.,  in  the  Bail 
Court,  that  Mary  Taylor,  who,  having  leare  of  absence  for  half  a  day, 
<lid  not  retnm  to  her  work  at  the  appointed  hour,  had  not  forfeited  her    . 
wages  under  one  of  the  rules  of  the  mill  by  which  any  persons  absenting 
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Taylor      the  part  of  the  appellant,  and  found  as  a  fact,  that,  on 

Carr.  Monday  the  6th  August  last,  the  appellant  was  working 
for  the  respondents  as  a  weaver;  that  she  asked  for 
leave  of  absence  for  the  afternoon  of  that  day  from 
Thomcts  Booths  the  overlooker.  Leave  was  granted  on 
condition  that  she  should  return  to  her  work  at  six 
o^clock  on  the  following  morning,  and  that  she  should 
find  a  substitute  during  her  absence.  She  found  a  sub- 
stitute, but  did  not  return  to  her  work  as  agreed  upon ; 
but  at  dinner  time  on  the  7th  August  she  went  to  the 
overlooker's  house,  when  she  was  told  that  she  must  not 
return  to  her  work,  that  her  looms  were  stopped  It  was 
forther  proved,  and  found  as  a  fact,  that  there  was  more 
than  8«.  2d,  owing  to  the  appellant  at  that  time :  that 
at  the  respondents'  mill  the  week  ends  on  Thursday 
morning  at  breakfast  time :  and  that  on  Saturday y  the 
nth  August f  the  appellant  applied  to  the  overlooker  for 
her  wages,  when  she  was  told  she  was  not  to  have  them. 
On  the  following  Wednesday  she  saw  the  overlooker 
again,  when  he  agreed  that  she  should  have  die  wages 
if  she  would  go  back  and  work  her  notice :  that  the 
appellant  agreed  to  go  back,  and  went  the  day  after 
(Thursday)  at  dinner  time,  when  the  overlooker  said 
that  she  ought  to  have  gone  at  breakfast  time,  and  would 
not  let  her  begin  to  work.  The  appellant  was  then 
prepared  to  work  her  notice. 

It  was  contended,  on  the  part  of  the  respondents,  that 
the  appellant  had  not  proved  that  the  hiring  was  for  any 
definite  period,  or  for  an  imlimited  period  determinable 

themselyes  for  any  cauae  must  give  notice^  and  in  defitult  thereof  all 
wages  then  earned  would  be  forfeited.  See  Mary  Taylor^  appt,  Ctar 
and  Porter,  respts.,  30  L,  J,  M,  C.  201. 
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on  a  given  notice;    that    she  had   not   proved   that        1862. 
the  complaint  was  laid  within  six  calendar  months;  ^~~t^^^ 
and  that,  as  a  summons  had  been  issued  before  on         J'* 
the  same  complaint,  and  disposed  of,  the  justices  had 
no  jurisdiction.     The  justices,  being  of  opinion  that 
the  objections  raised  were  valid,  dismissed  the  com- 
plaint 

The  questions  for  the  opinion  of  the  Court  were : 

Kret  Whether  the  appellant  ought  not  to  have  proved 
that  there  was  a  contract  which  came  within  the  juris- 
diction of  the  justices. 

Second.  Whether  she  ought  not  to  have  proved  that 
the  complaint  had  been  laid  within  six  calendar  months. 

And  Third.  Whether  the  justices  had  jurisdiction  to 
issae  a  second  summons  on  a  complaint  made  within  six 
calendar  months  from  the  time  when  the  cause  of  com- 
plaint arose,  a  summons  having  been  previously  issued 
on  the  same  complaint  and  disposed  of. 

If  the  Court  should  be  of  opinion  that  the  dismissal 
vas  legally  and  properly  made,  then  the  dismissal  was  to 
stand,  but  if  the  Court  should  be  of  opinion  otherwise, 
then  an  order  for  payment  of  9*.  2rf.,  the  amount  of 
▼ages,  was  to  be  made. 

Ton,  for  the  appellant— As  to  the  first  question,  stat. 
20  G.  2.  c.  19.  s.  1.  enacts  that  "  all  complaints,  diflter- 
ences  and  disputes,  which  shall  happen  or  arise  between 
master  and  mistresses,  and  artificers  .  .  .  and  other 
labourers  employed  for  any  certain  time,  or  in  any  other 
manner,  shall  be  heard  and  determined  by  one  or  more 
justice  or  justices,'*  who  are  empowered  to  order  pay- 
ment of  so  much  as  is  just  and  reasonable.  It  has  indeed 
been  decided  upon  stat  4  G.  4.  c.  84.  s.  8.  that  there  must 

^^^'  "•  z  B.  &  s. 
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1862.       be  a  contract  of  service ;  Hardy  v.  Ryk  {a),  Lancaster  t. 

Taylor       Greaves  (b) ;  but  it  need  not  be  for  any  specific  time. 

Q^^  In  this  case  it  is  suflSciently  clear  that  there  was  a 
hiring,  which  constituted  the  relation  of  master  and 
servant  [Crampton  J.  There  was  reasonable  evidence 
that  there  was  a  contract  to  serve.] 

As  to  the  second  and  third  questions,  the  complaint 
was  within  the  six  months.  The  case  states  that  the 
complaint  was  ''disposed  of/'  but  that  phrase  is  not 
synonymous  with  "  heard*'  or  *'  determined ;"  and  the 
indorsement  on  the  brief  of  counsel  at  the  hearing  of 
the  summons  on  the  24th  November,  1860,  shews  that 
the  complaint  was  only  temporarily  disposed  of. 

Holland,  contrk.  The  words  of  stat.  4  G.  4.  c.  34. 
s.  8.  are  "if  any  servant  in  husbandry  or  any  artificer, 
.  .  .  .  labourer  or  other  person  shall  contract  with 
any  person  or  persons  whomsoever  to  serve  him,  heior 
them  for  any  time  or  times  whatsoever,  or  in  any  other 
manner  &c''  But  the  cases  decide  that  the  hiring  must 
be  for  a  certain  definite  period.  It  is  not  clear  that  this 
was  not  a  contract  to  do  a  certain  quantity  of  work ; 
and  stat.  4  G.  4.  c.  34.  s.  3.  does  not  apply  to  such  a 
case ;  Hardy  v.  Byle  (a),  Lancaster  v.  Greaves  (4),  Ei 
parte  Johnson  (c).  In  Mary  Taylor,  appellant,  Carr  and 
Porter,  respondents  (rf),  two  rules  of  the  mill  were  in 
evidence  at  the  hearing,  and  were  stated  in  the  case. 
\_fViyhtman  J.  The  distinction  between  the  cases  cited 
and  the  present  is  that  a  person  contracting  to  do  certain 
work  is  not  a  servant,  whereas  a  labourer  employed  to 
work  in  a  mill  is.  Crompton  J.  Where  the  master  is 
proceeding,  under  sect.  8  of  stat.  4  Cr.  4.  e.  84.,  against 

(a)  9B.^Cr.  603.  (b)  Id.  628.  (c)  7  Dowl.  P.  C  702. 

{d)  30  L.  J.  M.  a  201  ;  see  ante,  p.  33b  note  («). 
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a  person  for  leaving  his  service^  he  must  shew  that  the  1862. 
rektion  of  maater  and  servant  existed,  so  that  the  servant  ""xItlor 
might  not  leave  his  service  at  any  moment ;  and  therefore  ^^^^ 
in  that  case  it  is  material  to  ascertain  that  there  was  a 
definite  time  of  service.  Bat  it  is  not  so  where  an  ar- 
tificer is  proceeding  under  sect.  1  of  stat  20  G.  2.  c.  19. 
for  wages;  there  is  no  authority  that  in  such  a  case  it  is 
necessary  to  shew  what  particular  time  he  was  bound  to 
Btaj.  The  appellant  was  clearly  bound  to  stay  in  the 
fiervice  of  the  respondents  some  time;  that  is  the  meaning 
of  the  contract  into  which  the  parties  entered.  The  case 
must  go  back  to  the  justices,  with  the  opinion  of  this 
Court,  that  they  ought  to  make  an  order  on  the  former 
summons  for  payment  of  wages  to  the  appellant  if  the 
hearing  of  it  stood  over  until  the  determination  of  the 
appeal  on  the  complaint  of  Mary  Taylor;  but  if  not, 
no  order  should  be  made.] 

Per  CuBiAM.    (WioHTMAN  and  Cbompton  JJ.) 

Case  sent  back  accordingly. 


The  Queen  v.  The  Official  Principal  of  the  Con-  Saturday, 

^  *  Februaiy22A. 

sistorial  Court  of  London.     Re  Adams  and  • 

Church 
another  v.  BeALL.  BuUdmg  Act, 

58  G.  3.  c.  46. 
8.  70. 

1.  S€ct  70  of  Btat.  58  O.  3.  c.  46.,  which  authorizes  ratea  for  the  jDistrkt 
"pepura"  of  district  chuichefl,  includes  rates  "  to  be  raised  within  the  parish. 
district,  in  like  manner  as  in  case  of  repairs  of  churches  by  parishes,"    c\urch  rate, 
for  the  expences  necessary  for  the  due  performance  of  the  offices  of  the   u  Repairs" 
dinrch,  as  well  as  for  the  repairs  of  the  fabric  ProhibUion, 

2.  The  parish  of  L.  was  divided  into  three  ecclesiastical  districts,  under 
sect.  21  of  Stat  58  G.  3.  c.  45.,  and  subject  to  the  provisions  of  that  and 
the  other  Church  Building  Acts ;  and  one  of  such  districts  was  assigned 
to  a  church  called  the  church  of  8t.  B.,  built  under  the  provisions  of  those 

z  2 
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1862. 
The  Queen 

V. 

Conflistorial 
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London. 
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Acta  at  8.,  and  was  called  the  district  parish  of  St.  B.,  8,  A  rate  was 
made  in  form  '♦  for  and  towards  the  repairs  of  the  district  parish  church 
of  8f.  B.,  S."  but  in  fact  for  other  necessary  expences  aUo,  such  as 
lighting  and  washing,  and  stationery  for  registers,  &c.  Upon  a  rule  for 
a  prohibition,  held,  that  Uie  expences  for  which  the  rate  was  made  were 
legal. 


JN  Trinity  Term,  1861. 

Collier  moved  for  a  rule  calling  upon  the  Vicar 
General  of  the  I^ord  Bishop  of  London  and  Official 
Principal  of  the  Consistorial  Court  of  London  to  shew 
cause  why  a  writ  of  prohibition  should  not  issue,  directed 
to  him,  to  prohibit  him  from  further  proceeding  in  a[;suit 
in  the  said  Court,  instituted  by  Mayow  Wynell  Adams 
and  Benjamin  Parsey^  churchwardens  of  the  district 
parish  of  St  Bartholomew^  Sydenham^  in  the  county  of 
Kenty  against  Richard  Beall,  for  subtraction  of  church 
rate. 

The  libel,  which  was  brought  before  the  Court  upon 
aflSdavit,  alleged:  "First,  That  in  the  year  1855,  a 
portion  of  the  parish  of  Lewishamy  in  the  county  of 
Kent  and  diocese  of  London^  was,  by  an  order  of  Her 
Majesty  in  Council,  bearing  date  the  8th  February^  1855, 
made  in  pursuance  of  an  Act  of  Parliament  passed  in  the 
68th  year  of  the  reign  of  His  Majesty  King  George  the 
Third,  intituled  'An  Act  for  building  and  promoting  the 
building  of  additional  churches  in  populous  parishes/ 
and  in  pursuance  of  all  other  powers  in  such  behalf 
contained  in  the  Church  Building  Acts,  formed  into  a 
district  parish  for  ecclesiastical  purposes,  and  the  bounds 
and  limits  of  such  district  parish  were  prescribed  and 
defined,  as  by  law  directed,  by  the  title  or  description 
of  the  district  parish  of  iS^.  Bartholomew,  Sydenham,  and 
such  district  parish  was  assigned  to  the  consecrated 
church  of  St,  Bartholomew,  situate  at  Sydenham,  in  the 
said   parish   of  Lewisham ;    that   such   district  church 
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iherebj  became  by  law  a  district  church  for  all  eccle-        1862. 

siastical  purposes,  and  the  persons  inhabiting  such  dis-     The  Queen 

tricl  parish  are,  under  the  law  in  that  behalf  made  and     Cons^torial 

provided,  and  under  the  authority  of  the  said  statute  of      i^^J, 

the  58  Geo,  3.  c.  45.  and  other  statutes,  liable  to  contribute 

to  the  repairs  of  the  said  district  church  of  St  Bartho^ 

huew,  Sydenham^  and  to  contribute  to  any  rate  or  rates 

made  for  the  repairs  of  the  same,  and  for  the  payment  of 

the  expenses  necessary  and  legally  incident  to  the  decent 

celebration  of  divine  service  therein,  and  to  the  office  of 

churchwardens  in  the  said  district  parish ;  and  in  part 

supply  of  proof  of  the  premises,  the  party  proponent 

craves  leave  to  refer  to  the  aforesaid  order  of  Her  Majesty 

in  council  of  the  8th  of  February,  \%55,  printed  in  the 

London  GazeUe  of  the  13th  oi  February,  1855,"  &c. 

"Second,  That  the  churchwardens  of  the  district 
parish  of  St  Bariholomew,  Sydenham^  had  not  suffi- 
cient funds  in  hand  to  effect  the  necessary  repairs 
of  the  district  parish  church,  and  to  provide  neces- 
saries for  the  decent  celebration  of  divine  service  and 
offices  therein,  and  for  the  other  expenses  necessary 
and  legally  incident  to  their  office,  for  the  then  current 
year;  wherefore  they,  the  churchwardens  aforesaid  and 
others  the  parishioners  and  inhabitants  (ratepayers)  of  the 
district  parish,  on  the  14th  June,  1860,  met  together  in 
vestry  in  the  National  School-room  at  Sydenham  afore- 
said, pursuant  to  notice  thereof  previously  and  duly 
^ven  according  to  law,  to  make  a  rate,  in  order  to  raise 
funds  for  the  purposes  aforesaid."  [The  notice  was  set 
out,]  &c. 

The  3d  article  of  the  libel  alleged  that  at  the  vestry 
meeting  the  churchwardens  produced  an  estimate  made 
by  them  of  the  probable  expenditure  for  repairs  of  the 
said  district  parish  church,  and  for  other  the  necessary 
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1862.       and  lawful  expenses  incideDt  to  the  execution  of  their 

The  QuESN    office  of  churchwardens  for  the  year,  which  was  read  to 

Conslstorial    ^^®  meeting.     The  estimate  was  as  follows : 

iMDov  "  Estimate  of  the  Expenditure  of  the  Churchwardens 

of  the  District  Parish  of  Saint  Bartholomew,  Sydenham^ 

from  Easter  1860  to  Easter  1861. 

"Organist 52  10 

**  Cleaning  of  church  and  attendant 
"Beadle      .... 
"  Organ  blower  . 
"  Organ  tuner     .         ... 
"  Clock  winder    . 
"  Coals  and  firing 
"Candles   .... 
"  Transcribing  registers 
"Insurance  of  church  . 
"Repairs    .... 
"  Water  and  gas  rates,  printing, 
stationery  and  contingencies    • 


£ 

t. 

d. 

52 

10 

0 

35 

0 

0 

20 

0 

0 

5 

0 

0 

5 

0 

0 

5 

0 

0 

15 

0 

0 

15 

0 

0 

3 

0 

0 

13 

11 

3 

45 

0 

0 

23     0    0 


£237     1     3 


"A  rate  of  2d.  in  the  £  on  35,812£, 
the  gross  rental  of  the  parish  will 
return £298 

"  Deduct  for  empty  houses,  defaulters, 
&c.,  15/.  per  cent.       .     £45     0    0 

"  Cost  of  collection  at  61 

percent.       .         .        .     12  13    6 


8    8 


57  13    6 


"  Estimated  net  produce  of  rate 


£240  15    2 


"Jtf;  W.  Adams 


„    .     .    _         I  Churchwardens." 
"  Benjamin  Parsey] 
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And  a  resolution  was  duly  moved  and  seconded  that        1862. 
the  estimate  be  adopted,  and  that  a  church  rate  of  two    xbe  Quesh 
pence  in  the  pound  should  be  granted ;  but  an  amend-     conaUtorial 
ment  was  moved,  which,  upon  a  show  of  hands,  was      LoxDoif 
carried,  and  thereupon  a  poll  was  demanded  by  the 
churchwardens  and  granted  by  the  chairman. 

The  7th  article,  after  stating  the  adjournment  of  the 
meeting  to  the  15th  otJune  for  the  purpose  of  taking  the 
poll,  the  proceedings  at  the  poll  and  the  result  thereof 
in  favour  of  the  resolution,  proceeded  to  allege  **  That 
the  said  rate  was  accordingly  made,  and  the  said  chair- 
man and  the  said  churchwardens  and  several  other 
ratepayers  of  the  district  parish  signed  the  same,  and 
thereby  taxed  all  and  every  the  inhabitants  and  parish* 
ioners  of  the  said  district  parish  of  St  Bartholomew, 
S^denhamyBt  the  several  sums  set  opposite  their  respective 
names,  and  mentioned  and  contained  in  a  certain  book, 
&c.,  for  and  towards  the  repairs  of  the  church  of  the  said 
district  parish,  and  for  and  towards  providing  necessaries 
for  the  decent  celebration  of  divine  service  and  offices 
in  the  same,  and  for  and  towards  the  other  expences 
necessary  and  legally  incident  to  the  office  of  church- 
wardens in  the  said  district  parish,  and  for  such  other 
purposes  as  are  by  law  raisable  and  payable  by,  from 
and  oat  of  the  rate,  commonly  called  a  church  rate,  for 
the  then  current  year,  being  a  rate  of  2d,  in  the  pound 
on  the  assessment  for  the  poor  in  the  said  parish.^' 

The  title  of  the  rate  was  as  follows : 

•'  District  parish  of  St  Bartholomew, 
*'  Sydenham,  Kent, 

"We,  the  churchwardens  and  other  parishioners  of 
the  district  parish  of  St.  Bartholomew,  Sydenham,  in  the 
county  of  Kent  and  diocese  of  London,  whose  names 
are  hereunto  subscribed,  do,  at  this  our  vestry  meeting 
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1862.        for  that  purpose  assembled,  rate  and  tax  all  and  every 

The  QcEEH     ^^^  inhabitants  and  parishioners  of  the  district  parish 

Conslitorud    ^foresaid  hereafter  named,  at  the  sum  of  2d.  in  the 

Court  of      pound  upon  the  several  assessments  hereinafter  set  forth, 

for  and  towards  the  repairs  of  the  said  district  parish 

church  of  St  Bartholomew,  Sydenham^  in  the  county  of 

Kent^  for  the  present  year." 

"  As  witness  our  hands  this  15th  day  of  June^  1860." 
(The  signatures  of  the  perpetual  curate,  the  churchwar- 
dens and  six  other  parishioners  were  attached.) 

After  the  assessments  the  following  note  was  added  : 

**  At  a  vestry  meeting  this  day  held  and  convened  by 
due  notice,  we  whose  naires  are  hereunto  subscribed, 
inhabitants  of  the  district  parish  of  St  Bartholometo^ 
Sydenham^  in  the  county  of  Kent^  do  agree  to  the  before 
written  church  rate  or  assessment  As  witness  our  hands 
this  15th  day  of  June,  I860.''  (The  same  signatures 
were  attached.) 

The  libel  further  alleged  (among  other  things)  that 
Richard  Beall,  at  the  time  of  making  the  rate,  occupied 
a  messuage  in  the  district  parish  of  St  Bartholomew, 
Sydenham,  of  the  yearly  rateable  value  of  135iL,  and  was 
duly  and  legally  assessed  in  the  rate  in  respect  of  the 
said  messuage  in  the  sum  of  1/.  2s,  6d, ;  that  he  refused 
or  neglected  to  pay  the  same;  that  the  churchwardens 
caused  him  to  be  summoned  before  a  metropolitan  police 
magistrate ;  that  he  attended  the  summons,  and  declared 
to  the  magistrate  that  he  disputed  the  validity  of  the  rate. 

The  admission  of  the  libel  was  objected  to  in  the  Con- 
sistorial  Court  on  several  grounds ;  among  others,  that  it 
appeared  by  the  estimate  that  the  rate  was  made  for 
various  purposes  other  than  the  repairs  of  the  district 
church,  whereas  there  was  no  lawful  authority  to  make 
such  rate  on  the  inhabitants  of  a  district  parish,  except 
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for  the  purpose  of  the  repairs  of  the  dbtrict  church.    But        1862. 
the  Judge  of  the  Court  overruled  the  objections  and    The  Qoebn 
admitted  the  libel  (a). 


(a)  The  judgment  of  Dr.  Tunas,  given  on  the  22d  May,  1861,  was 
cited  by  coimsel  on  shewing  cauBe  against  the  rule.  He  said,  "  The  objec- 
tions to  the  admissibility  of  the  libel  in  this  case  are  directed  against 
the  first  and  second  articles  alone ;  but  they  raise  questions  of  law  which 
▼in  lead  to  the  rejection  of  the  libel  altogether,  if  the  Court  entertains 
them.  The  counsel  for  the  defendant  contended  that  the  first  article 
contained  an  erroneous  statement  of  the  law,  inasmuch  as  it  stated  that 
peisons  inhabiting  a  district  parish  were,  under  the  58  G.  3.  c.  45.,  liable 
to  any  rate  made  for  the  repairs  of  the  district  church,  and  for  tho 
eipenccs  necessary  and  legally  incident  to  the  decent  celebration  of 
£vine  service  therein,  and  to  the  office  of  churchwardens  in  the  district 
parish.  It  was  urged,  in  support  of  the  objection,  that  the  58  G.  3.  c.  45. 
<.  70.  spoke  only  of  the  repairs  of  district  churches,  and  that  the  word 
'repairs'  was  to  be  construed  strictly,  and  did  not  extend  to  other 
charges  than  were  necessary  for  the  maintenance  of  the  fabric.  In 
answer  to  that  objection  the  counsel  for  the  churchwardens  directed 
attention  to  the  judgment  of  his  learned  predecessor,  Br.  Lushington,  in 
the  case  of  Chesterton  and  Hutchins  v.  Farlar,  1  Curt,  345.  In  that  case 
it  was  contended  that,  as  regarded  the  parish  church,  a  wider  interpre- 
tation must  be  given  to  the  word  '  repairs'  in  respect  of  the  application  of 
the  71st  section  of  the  Act.  The  70th  section,  under  which  the  objection 
was  taken,  enacts  *  that  the  repairs  of  all  such  district  churches  or  chapols 
shall  be  made  by  the  districts  to  which  they  respectively  belong,  by  rates 
to  be  mufA  within  the  district,  in  the  like  manner  as  in  case  of  repairs 
of  churches  by  parishes ;'  therefore  the  statute  establishes  an  analogy 
between  the  repairs  of  district  churches  and  the  repairs  of  churches  of 
parishes  under  the  common  law :  and  the  section  further  enacts  *  that 
every  such  district  shall  be  deemed  in  law  a  separate  and  distinct  parish 
for  that  purpose.'  The  71st  section  provides  that  every  such  district 
shall  remain  subject  for  twenty  years  to  the  repair  of  the  original 
parish  church,  and  be  deemed  part  of  the  original  parish  for  all  purposes 
of  such  repairs,  and  the  making  and  levying  of  rates  for  that  purpose. 
^.Lmhington  held  that  the  word  'repairs'  in  the  case  of  a  district 
church  must  be  taken  with  reference  to  rates  not  merely  for  the  mainte- 
^laace  of  the  church,  but  also  for  expences  incidental  to  the  office  of 
churchwarden,  that  is  to  the  services  of  the  church.  He  was  of  opinion 
that  he  could  not  draw  a  substantial  distinction  between  the  word 
' ""pairs,'  when  applied  to  a  district  church,  and  the  same  word  when 
applied  to  the  originiil   parish  church ;  and  as  the  ju Igmcnt  of  my 
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ColUer  cited  Velty  v.  Burder{a)y  per  Tindal  C.  J.;  and 
3  Burn  Eccl  Law,  9th  ed.,  by  Philltmore,  Prohibition  II., 
393,  to  shew  that  this  was  a  case  in  which  prohibition 
would  lie. 

An  aflSdavit  in  answer  to  the  application  for  the  rule 
stated  that,  by  an  order  made  by  the  Commissionera 
appointed  under  the  Church  Building  Acts,  and  dated 
the  21st  of  May 9  1853,  the  Commissioners  assigned  the 
whole  of  the  pew  rents  of  the  church  of  St.  Bartholometo, 
Sydenham,  as  a  provision  for  the  spiritual  person  ap- 
pointed to  serve  the  church,  subject  only  to  the  pay- 
ment of  15/.  a  year  to  the  clerk  of  the  church.  That 
the  gas  rate  charged  in  the  churchwardens'  estimate 
was  a  payment  annually  made  by  the  churchwardens 
to  a  gas  Company  for  a  light  at  the  entrance  to  the 
church.  That  the  water  rate  charged  in  the  estimate 
was  a  payment  annually  made  by  the  churchwardens 
to  a  water  Company  for  a  supply  of  water  laid  on  to 
the  church  for  the  purpose  of  cleaning  the  same  and 
other  necessary  purposes.  That  the  printing  and  sta- 
tionery charged  in  the  estimate  included  the  baptismal 
register  books,  the  printing  of  the  customary  notices  of 
vestry  meetings,  notices  of  rate,  collector's  receipt  book, 
polling  book,  pens,  ink  and  paper  and  other  expences 
absolutely  necessary  on  occasions  of  polls  and  other 
vestry  meetings. 

The  rule  was  argued  in  Michaelmas  Term,  November 
9th  and  Uth,  1861:  before  Cockbum  C.  J.,  Wiglitman 
and  Blackburn  JJ. 


learned  predecessor  is  binding  in  this  Court  until  reversed  by  a 
superior  Court,  I  must^  in  accordance  with  that  judgment^  oTerrole  the 
objection  made  to  the  first  article,  which  will  lead  also  to  the  oTexruling 
of  the  objection  to  the  second  article.  Therefore,  on  the  authority  of 
that  judgment,  I  overrule  the  objections  to  the  admissibility  of  the  libeL" 
(«)  12  ^.  #•  £:.  266.  310.  311. 
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/.  D.  Cokridge  and  DawdesweU  shewed  cause. — The  1862. 
first  and  principal  question  turns  on  sects.  70  and  71  of  The  Quxbk 
rtaL  58  G.  3.  c.  45.  From  the  preamble  it  appears  that  cooJitorial 
it  was  intended  to  create  district  parishes  and  churches  i^^^ 
with  all  the  incidents  to  parishes  and  churches  at  com- 
mon kw.  Under  that  statute  there  are  three  modes  of 
subdividing  populous  parishes.  First,  by  sect.  16,  the 
CommissionerB  appointed  for  the  execution  of  that  Act 
are  empowered  to  divide  any  parish  *'  into  two  or  more 
distinct  and  separate  parishes  for  all  ecclesiastical  pur- 
poses ;"  and  in  that  case  the  tithes  and  all  other  endow- 
ments are  divided.  Secondly,  sect.  21  empowers  the 
Commissioners  to  divide  a  parish  into  <*  ecclesiastical 
districts;"  in  that  case  the  parish  is  entirely  separate  in 
every  respect  except  as  regards  tithes.  Thirdly,  under 
the  same  section,  the  Commissioners  may  erect  and  aid 
in  the  building  of  additional  chapels  to  be  served  by 
curates  nominated  by  the  incumbents  of  the  parishes ; 
these  are  chapels  of  ease.  The  district  parish  of  St 
BarihobmeWf  Sydenham^  is  the  case  of  an  ecclesiastical 
district  formed  under  sect.  21.  By  sect.  24,  ''such  dis- 
tricts shall  thereupon  become  and  be  called  district 
parishes,  by  such  names  as  shall  be  given  to  them  respect, 
ively  in  the  instrument  so  enrolled  as  aforesaid,  and  shall 
become  and  be  separate  and  distinct  district  parishes,  and 
the  churches  and  chapels  respectively  assigned  to  such 
districts  shall,  when  duly  consecrated  for  that  purpose, 
become  and  be  the  district  parish  churches  of  such  dis- 
trict parishes,  for  all  purposes  of  ecclesiastical  worship 
and  performance  of  ecclesiastical  duties,  and  as  to  all 
marriages,  christenings,  churchings  and  burials,  and  the 
registry  thereof  respectively  within  the  same,  and  in 
relation  to  all  fees,  oblations  and  offerings,  and  the  de- 
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mandingy  suing  and  prosecating  for  and  recovering  the 
same,  and  as  to  all  other  purposes  whatsoever,  save  and 
except  as  is  in  this  Act  particularly  excepted.**  Bj 
sect.  27  ''all  Acts  of  Parliament,  laws  and  customs 
relating  to  publishing  banns  of  marriage,  marriages, 
christenings,  churchings  and  burials,  and  the  registering 
thereof,  and  to  all  ecclesiastical  fees,  oblations  or  offer- 
ings, shall  apply  to  such  separate  and  distinct  parishes 
and  district  parishes  so  made  as  aforesaid,  when  they 
shall  so  become  complete,  separate  and  distinct  parishes 
or  district  parishes,  under  the  provisions  of  this  Act, 
after  the  death,  resignation  or  other  avoidance  of  the 
existing  incumbents  respectively  in  each  suchparish  or 
extra-parochial  place,  and  to  the  churches  and  chapels 
thereof,  and  to  the  ecclesiastical  persons  having  cure  of 
souls,  or  serving  the  same,  in  like  manner  in  every  res- 
pect as  if  the  same  respectively  had  been  ancient,  separate 
and  distinct  parishes  and  parish  churches  by  law,  to  all 
intents  and  purposes."  Sect.  29  mentions  that  books  of 
•registers  are  to  be  provided  for  entering  the  publications 
of  banns  and  solemnization  of  marriages,  and  the  bap- 
tisms and  burials  in  such  district  churches  or  chapels. 
By  sect.  31,  which  is  the  first  which  mentions  church 
rates,  *^no  divisions  of  any  parish  or  extra-parochial 
place,  whether  it  be  divided  into  separate  parishes  with 
the  consent  of  the  patron  and  bishop  of  the  diocese,  or 
into  district  parishes,  nor  anything  in  this  Act  contained 
in  relation  thereto,  shall  affect  or  in  any  manner  be  con- 
strued to  affect  any  parish  or  extra-parochial  place  so 
divided,  or  the  persons  residing  therein,  in  any  other 
respect  than  in  this  Act  particularly  provided,  or  in  any 
manner  to  apply  to  any  poor  or  any  other  parochial  rates 
which  may  be  raised  in  the  parish  or  extra-parochial 
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place  80  divided,  or  in  any  such  separated  parish  or  dis-        1862. 
trict  parish,  or  to  the  maintenance  or  relief  of  poor  per-    The  Quekn 
sons,  or  to  any  title  or  claim  to  such  relief,  or  to  any     ConeiHtorial 
powers  relating  to  any  such  rates,  or  holding  vestries,  or       loiumw 
appointment  or  powers  of  parish  oflScers,  or  any  such 
reliefer  claim  thereto,  or  to  any  Act  or  Acts  of  Parlia- 
ment or  law  or  custom  relating  thereto,  save  and  except 
as  to  church  rates,  in  so  far  as  the  same  are  regulated  by 
the  provisions  of  this  Act.**    The  effect  of  this  section 
is  to  set  up  church  rates,  except  so  far  as  is  qualified 
by  the  Act      By   sect.  56,    "The  church    rates    of 
the  parish'*  shall   be   the   security  for   the  repayment 
of  all  money  expended  by  the  parish  in  providing  a 
site   for  a  new  church    or   chapel,    or   advanced   by 
the  Commissioners   to   any   parish    under  the   provi- 
sions of  the    Act ;    and    such   sums    of  money    are 
made  chargeable  upon  such  rates.     That  section  shews 
that  the  Legislature  assumed  the  church  rate  of  the 
parish  to  exist,  and  imposes  a  charge  on  it  unknown  to 
the  common  law.    Sect.  57  extends  the  operation  of  the 
Act  to  extra-parochial  places'  by  enacting  that  a  church 
rate  shall  be  raised  there.    Sect  63  empowers  the  Com- 
missioners to  fix  the  amount  of  the  pew  rents  in  any  such 
church  or  chapel,  which  are  to  form  a  fund  out  of  which 
provision  is  to  be  made  for  the  minister  and  for  a  clerk ; 
and  sect  64  empowers  the  Commissioners  to  assign  a 
stipend  to  the  minister  out  of  pew  rents.     By  sect.  70 
it  is  enacted  ''  that  the  repairs  of  all  such  district  churches 
or  chapels  shall  be  made  by  the  dbtricts  to  which  they 
respectively  belong,  by  rates  to  be  raised  within  the 
district,  in  like  manner  as  in  case  of  repairs  of  churches 
by  parishes ;  and  every  such  district  shall  be  deemed  in 
law  a  separate  andrdistrict  parish  for  that  purpose ;  and 
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the  repairs  of  all  chapels  not  made  district  churches  shall 
be  made  by  the  parish  in  or  for  which  the  chapels  shall 
be  built  Sect.  71.  "Provided  always,  and  be  it  further 
enacted.  That  every  such  district  shall  remain  neverthe- 
less subject  for  twenty  years,  to  be  accounted  from  the 
day  upon  which  the  district  church  or  chapel  shall  be 
consecrated,  to  the  repair  of  the  original  parish  church, 
and  be  deemed  part  of  the  original  parish  for  all  par- 
poses  of  such  repairs,  and  the  making  and  levying  of 
rates  for  that  purpose;  and  from  and  after  the  expiration 
of  such  twenty  years,  the  parish  church  shall  be  repaired 
by  the  district  of  the  parish  left  as  belonging  to  it  after 
the  other  divisions  of  districts  are  made  ;  and  each  dis- 
trict shall  for  ever  thereafter  make,  raise,  levy,  collect 
and  apply  separate  district  rates  for  repairs  of  the  church 
or  churches  or  chapels  of  the  district,  as  if  a  separate 
parish." 

Then  the  question  arises,  did  sects.  70  and  71  alter 
the  common  law  state  of  things?  It  will  be  said  that 
this  is  an  imposition  of  a  tax  on  the  subject,  and  there- 
fore the  words  are  to  be  construed  strictly;  but  the 
word  "repairs"  has  obtamed  a  legal  sense,  and  there- 
fore when  it  occurs  in  an  Act  of  Parliament  it  must 
be  understood  in  that  sense,  unless  there  is  something  in 
the  Act  to  shew  that  it  was  not  intended  to  be  so  used. 
The  cases  have  settled  that  what  may  be  called  "  legal  ne- 
cessaries" for  the  church  come  under  the  name  of  "repairs," 
if  voted  by  the  vestry.  In  the  ordinary  form  of  chuich 
rate,  from  all  time,  the  inhabitants  have  been  assessed 
"  for  and  towards  the  repairs  of  the  church ;"  and  all 
other  expenses  are  included  under  those  words:  this  is 
the  form  given  in  1  BurrCs  EccL  Law^  9th  ed.,  by  /%i/- 
limare^  384  £,  and  in  Rogers^a  EccL  IfQW,  2nd  ed.  220. 
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[CoUier,  contra.  The  form  of  the  rate  in  Burder  v.  1862. 
Veky  (a)  was  **  for  and  towards  the  necessary  repairs  of  The  Qukkh 
tbe  charch  of  the  said  parish^  and  the  other  expenses 
necessarily  and  legally  incident  to  the  office  of  the 
churchwardens  of  the  same  parish."]  Those  words  were 
perhaps  introduced  to  meet  any  objection  which  might 
be  made.  In  Chesterton  v.  Farlar  (J),  Dr.  Lushington 
decided  that  the  inhabitants  of  a  district  created  under 
sut  58  O.  3.  c.  45.  were  liable  to  be  assessed  to  the  inci- 
dental expenses  of  the  charch  of  their  parish  in  the 
same  manner  as  to  the  repairs  of  the  mother  church. 

Farther,  the  object  of  stat  58  G.  3.  c.  45.  was  to  provide 
for  the  division  of  populous  parishes  and  the  celebration 
of  divine  service  in  parishes  so  divided.  Sect.  70  con- 
tains nothing  to  restrain  the  general  provisions  of  the 
preceding  sections ;  and  if  that  section  were  omitted  the 
power  would  be  implied.  If  the  word  "repairs"  in  the 
latter  clause  of  sect.  71  only  means  repairs  of  the  fabric, 
and  does  not  include  expenses  of  divine  service,  the  old 
parish  would,  after  twenty  years,  lose  the  power  of 
making  a  church  rate  at  common  law;  and  the  word 
''repairs**  must  have  the  same  meaning  in  sect.  70  as  it  has 
in  sect.  71.  Sect.  73  imposes  on  the  churchwardens  of  the 
district  church  the  common  law  incidents  of  the  office  of 
chnrchwarden ;  so  much  so,  that  stat.  59  G.  3.  c.  134. 
f.  23.  provides  that  they  shall  not,  by  virtue  of  such 
oflSce,  be  deemed  overseers  of  the  poor.  These  sections 
assume  the  existence  of  a  church  rate  for  other  purposes 
than  the  repair  of  the  fabric  of  the  church. 

Secondly,  this  construction  of  stat.  58  6r.  3.  c.  45.  is 
strengthened  by  the  subsequent  statutes  59  G.  3.  c.  134. 
and  3  G.  4.  c.  72.    By  sect.  64  of  stat.  58  G.  3.  c.  45. 

(a)  12  A,  #  E.  233.  240.  {h)  1  Curt,  Eccl  Rep.  345.  355. 
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The  QuKEM  ^""^  ^^^  *^®  Stipend  of  the  minister.     By  sect  27  of  stat. 

ConJstorial  ^^  ^'  ^'  ^'  ^^^'  ^^^  P®^  rents,  after  payment  of  the 

Court  of      stipend  of  the  incumbent  and  other  expenses  mentioned 
London.  "^  '^ 

in  sect.  26,  shall  be  applied  *^  in  keeping  the  church  in 

repair,  and  the  residue  of  such  pew  rents,  if  any,**  shall 
be  applied  **  in  aid  of  the  church  rate  to  be  raised  in 
such  parish."  In  the  present  case  all  the  pew  rents  have 
been  allotted  to  the  minister,  and  therefore  there  b  no 
fund  to  which  sects.  26  and  27  of  stat.  59  G.  3.  c.  134. 
can  apply.  In  stat  3  G.  4.  c.  72.  ss.  20,  21,  the  word 
''repairs"  is  used  with  reference  to  other  things  than 
mere  repairs  of  the  fabric  of  the  church. 

Thirdly,  this  rate  would  be  a  good  common  law  church 
rate  according  to  the  received  interpretation  of  the  term 
"  repairs"  as  applied  to  church  rates.  Even  if  some  of 
the  things  in  the  estimate  would  not  be  legal  without  the 
consent  of  the  vestry,  they  may  with  that  consent  be  in- 
cluded under  the  word  **  repairs :"  per  Dr.  Ltishington,  in 
Gathercole  v.  Wade  (a)  and  Smith  v.  Dixon  (A).  The  de- 
cision in  Tann  v.  Owen  (c),  before  Dr.  Lushington^  June 
6th,  1834,  is  thus  reported  by  Dr.  fVaddiloue:  «  Church 
rates  were  originally  confined  to  the  repairs  of  the  church, 
and  to  the  providing  such  things  as  were  requisite  for 
the  performance  of  the  rites  of  the  church  therein.  In 
strictness  no  other  expenses  are  properly  defrayable  out 
of  the  church  rates,  although  in  lapse  of  time,  and  with 
the  consent  of  the  majority  of  a  vestry,  other  expenses, 
such  as  the  salary  of  an  organist,  the  repair  and  tuning 
of  the  organ,  wages  of  pew  openers,  and  other  objects, — 
without  which  it  is  considered,  especially  in  the  metro- 

(a)  1  Bum,  Eocl.  Law,  0th  ed.,  by  PhiUmort,  388  cu 

{h)  2  Curt,  Eccl  Rep,  264.  271.  (f)  WaddUove's  EccL  Caset,  lOa 
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polls,  divine  service  cannot  be  decently  and  properly 
carried  on,  have  been  included.    But  these  are  expenses 
which  require  the  sanction  of  the  vestry.*'   [Blackburn  J. 
I  cannot  see  how  the  question  whether  certain  things  are 
legally  or  illegally  included  in  a  church  rate  can  depend 
upon  the  sanction  of  the  vestry.     Though  in  allowing 
the  accounts  of  churchwardens  this  consideration  must 
be  useful.      Cockbum  C.  J.     If  these  things  are  for 
necessary  purposes,  they  are  sanctioned  by  the  common 
law.    Perhaps  it  may  be  for  the  vestry,  and  not  the 
churchwardens,  to   determine    whether  certain  things, 
debateable  in  themselves,  shall  be  included  in  the  rate. 
Siill  the  power  of  the  •  vestry  to  impose  a  tax  cannot 
extend  beyond  the  common  law  rule,  which  is  that  the 
rate  mast  be  for  the  repairs  of  the  church,  and  for  the 
necessary  expenses  of  the  offices  of  the  church.     You 
cannot  contend  that  an   item  comes  within  that  rule 
because  the  vestry  vote  it.]     As  to  the  items  "water 
and  gas  rates,  printing,  stationery  and  contingencies ;'' 
vater,  light  and  stationery  are  necessaries ;  printing  is 
required  for  the  poll  books ;  and  contingencies  (the  esti- 
mate of  all  these  items  together  amounting  only  to  23/.), 
must  be  nothing.     Also  it  has  often  been  decided  that  a 
small  objectionable  item  will  not  vitiate  a  rate  substantially 
good ;  and  here  the  objection  is  to  an  estimate,  which  it 
IS  not  necessary  should  be  submitted  to  the  vestry. 
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Collier  and  6r.  Tat/ler,  in  support  of  the  rule. — The 
power  of  making  this  rate  rests  entirely  on  sects.  70  and 
71  of  Stat.  58  6r.  3.  c.  45.,  and  the  question  is  whether 
the  word  "  repairs"  in  those  sections  means  more  than 
what  is  naturally  and  ordinarily  meant  by  the  word ;  and 
if  it  does,  how  much  more  ? 

VOL.  II.  2  a  Ji.   &  s. 
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The  practice,  which  has  arisen  in  comparatively  modem 
times,  of  applying  the  church  rate  to  other  purposes  than 
the  repairs  of  the  church  and  providing  things  necessary 
for  the  performance  of  divine  service  has  been  held  by 
the  Ecclesiastical  Court  to  be  not  lawful  without  the 
consent  of  the  vestry:  I)r.  Luskington,  in  Tann  v. 
Owen  (a)  and  Gathercole  v.  JFade  (J).  Therefore  there 
is  a  difference  between  repairs  and  other  ezpences,  and 
in  Stat.  58  G.  3.  c.  45.,  sects.  70  and  71.,  the  legislature 
had  that  difference  in  their  mind,  and  used  the  word 
''repairs*'  advisedly,  intending  to  confine  the  rate  to  be 
made  under  it  to  the  repairs  of  the  fabric.  They  meant 
that,  where  a  district  was  cut  off  from  a  parish,  the  inha- 
bitants should  be  liable  for  such  repairs  only,  both  in  the 
remaining  part  of  the  parish  and  in  the  district  newly 
formed.  The  term  **  church  rates"  is  used  by  the  legis- 
lature in  sects.  31,  56  and  67  of  stat.  58  G.  3.  c.  45.  and 
in  sects.  14,  23  and  40  of  stat.  59  G.  3.  c.  134. :  and  if 
they  had  intended  to  give  the  power  of  making  a 
common  law  church  rate,  the  enactment  would  have 
been  ''that  in  all  such  district  parishes  church  rates 
shall  be  raised  as  in  other  parishes ;  provided,  neverthe- 
less, that  for  twenty  years  the  said  district  parishes  shall 
remain  also  liable  to  the  church  rates  of  the  original 
parishes."  The  1st,  2d  and  7th  articles  of  the  libel, 
and  the  estimate,  make  a  distinction  between  repairs  of 
the  church  and  the  expences  of  divine  service  and  other 
charges.  The  total  estimate  is  237iL  Is.  Sd.,  to  cover 
which  a  rate  of  2d.  in  the  pound  was  made ;  whereas  a 
rate  of  ^.  in  the  pound  would  be  more  than  sufficient 
for  the  repairs  of  the  church,  the  estimate  of  which  is  A5L 

(a)  1  Sum  Eccl.  Law,  9th  ed.,  by  Phillimore,  388  h, 

(b)  Id.  388  (u 
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The  same  distinction  is  observed  by  the  legislature.  In  ISG2. 
the  twenty-one  Church  Building  Acts  continuing  and  ~^^^  queeh 
amending  stat.  58  G.  3.  c.  45.,  down  to  and  inclusive  c^nsiBtorial 
of,  Stat  19  &  20  VicL  e.  104.,  there  is  no  instance  of  a  £^^°^ 
common  law  church  rate  being  called  a  rate  for  the 
repair  of  the  church.  Stat.  58  G,  3.  c.  45.  either  leaves 
the  expences  of  divine  service,  &c.,  in  a  district  church 
unprovided  for,  supposing  that  thej  will  be  supplied  by 
voluntary  contributions ;  or  those  expences  may  be  paid 
out  of  the  pew  rents,  under  sects.  26  &  27  of  stat.  59  G.  3. 
<^  134.  [Cockbum  C.  J.  I  do  not  see  in  the  Acts  any 
trace  of  the  former  alternative.]  Sect.  27  directs  how 
the  surplus  of  the  pew  rents  remaining,  after  payment 
of  the  stipend  of  the  minister  and  the  clerk  '*  and  other 
expences,'*  that  is,  expences  incident  to  the  office  of 
churchwarden,  shall  be  applied.  [They  also  cited  stats. 
5  G.  4.  c.  103.  ss.  5  and  10,  1  &  2  fF.  4.  c.  38.  s.  16., 
19  &  20  Vict  e.  104.  s.  6.]  [Blackburn  J.  What  the 
legislature  say  in  subsequent  Acts  can  hardly  shew  the 
sense  in  which  they  used  the  word  **  repairs"  in  stat  58 
G.  3.  e.  45.  The  scheme  in  stat.  19  &  20  Vict  c.  104. 
«.  6.  is  quite  different,  and  it  rather  tends  against  the 
applicant.]  This  is  the  case  of  an  ecclesiastical  district 
formed  under  sect.  21  of  stat  58  G.  3.  c.  45.,  "for  the 
purpose  of  affording  accommodation  for  the  attending 
divine  service."  The  distinction  between  separate  ec- 
clesiastical parishes  and  districts  is  carefully  preserved 
throughout  stat.  58  G.  3.  c.  45.  [They  referred  to  sects. 
16, 19,  21,  22,  24,  25,  26,  27,  28,  29,  30,  31,  32.]  The 
rate  on  the  security  of  which  the  Commissioners  may 
advance  money  for  the  purchase  of  a  site  under  sect.  54. 
18  a  rate  over  the  whole  parish.  The  rate  now  in  question 
could  not  be  security  for  any  money  lent 
2  A  2 
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1862.  The  Court  will  not  give  a  large  construction  to  the 

The  QuBEN  ^ords  of  an  enactment  which  confers  the  power  of  ira- 
Cons^'torial  P^^^^K  *  °®^  burden  upon  the  subject  The  inhabitants 
London^  of  the  district  have  to  pay  a  new  rate  for  the  repair  of 
their  church,  and  its  expences  during  twenty  years,  while 
they  have  also  to  contribute  to  the  expences  of  the  old 
church ;  whereas,  if  they  only  pay  for  the  repair  of  the 
new  and  old  church,  the  rate  would  probably  not  be 
more  than  they  were  before  subject  to.  [Blackburn  J. 
How  will  the  expences  of  divine  service  in  the  parish 
church  be  provided  for  after  the  expiration  of  twenty 
years  ?]  The  power  to  make  a  common  law  church  rate 
in  the  old  part  of  the  parish  is  not  taken  away:  con- 
sequently the  inhabitants  of  the  old  part  of  the  parish 
remain  liable  as  at  common  law ;  the  boundary  only 
being  altered.  [Cockbum  C.  J.  An  inhabitant  in  the 
old  part  of  the  parish  might  say.  The  common  law  im- 
posed the  liability  on  me  with  other  persons,  and  if  they 
are  relieved  from  it  my  liability  is  gone  also.  Wtglit- 
man  J. — Suppose  within  the  twenty  years  a  rate  were 
made  for  the  area  of  the  original  parish  in  the  usual 
form,  would  the  district  be  liable  ?]  It  would  not  be 
liable  unless  the  rate  was  made  simply  for  the  repair  of 
the  church.  [Blackburn  J.  Must  there  then  be  two 
rates,  one  for  the  repair  of  the  church  and  the  other  for 
the  expences  of  divine  service  in  the  old  church  ?  Cock- 
bum  C.  J.  If  there  are  to  be  two  rates  it  would  be  only 
necessary  to  have  said  that,  at  the  expiration  of  the  twenty 
years,  the  district  should  not  be  subject  to  be  rated  to 
the  repair  of  the  parish  church  ;  whereas  the  legislature 
has  further  said  that  at  the  expiration  of  the  twenty 
years  the  parish  church  shall  be  repaired  by  so  much  of 
the  old  parish  as  is  left  after  the  district  has  been  taken 
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from  it.  The  legislature  did  not  intend  to  exempt  the 
inhabitants  of  the  old  parish  from  the  expences  of  divine 
semce.]  The  last  two  clauses  in  sect  71  are  surplusage. 
As  to  the  inconvenience  of  two  rates,  there  must  be  two 
in  the  case  of  money  borrowed  for  the  repair  of  the 
churcL  [Blackburn  J.  Then  there  would  be  added 
the  inconvenience  of  a  third  rate.] 

In  Chesterton  v.  Farhr  (a)  the  rate  was  held  bad  by 
the  Judicial  Committee  of  the  Privy  Council  as  being 
retrospective  {b) :  the  point  now  raised  was  not  decided 
by  that  Court. 

As  to  the  form  of  the  heading  of  the  rate  in  1  Bum^s 
Eccl  Law,  9th  ed.,  by  Phillimore,  384  i,  no  authority  is 
cited  for  it:  it  is  not  in  Gibson's  Codex^  tit.  ix.,  c.  iv. 
The  heading  is  not  of  the  essence  of  the  rate ;  and  it 
has  never  been  decided  that  any  heading  is  essential. 
If  the  word  "  repairs"  is  construed  to  mean  more  than 
repairs  of  the  church,  it  must  be  confined  to  expences 
which  the  inhabitants  in  a  common  law  parish  are  bound 
to  provide  for.  Stat.  58  G.  3.  c.  45.  *.  56.  meant  to 
apply  to  parishes  or  extra-parochial  places  mentioned  in 
Beet.  52  as  contradistinguished  from  ecclesiastical  districts 
under  that  Act.  [They  also  referred  to  sect.  35.]  [^Cock- 
htm  C.  J.  Surely  sect.  56  applies  to  common  parishes 
also.  Suppose  a  parish  in  which  a  new  church  is  wanted.] 
This  rate  refers  to  the  salary  of  an  organist  and  other 
matters  which  cannot  be  allowed  without  the  consent  of 
the  vestry.  [Blackburn  J. — The  statute  of  circumspect^ 
agatis,  \ZEdw,  1.  8t.4.9  which  enjoined  that  there  should 
be  no  prohibition  of  a  suit  on  account  of  the  church 

(a)  1  Curt,  Eccl.  Rep,  345. 

(6)  See  Farlar  v.  Chesterton,  2  Moo,  P,  C,  330. 
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1862.        being  uncovered  or  non  decenter  omala,  shews  that  fit 


Court  of 

LONDOH. 


The  Qcxxv  church  ornaments  are  legal,  and  that  might,  I  think, 
ConJstorial  include  the  salary  of  an  organist.]  In  Tann  v.  Otoen  (a), 
Dr.  Lushififfton  held  that  a  large  illegal  item  entirely 
vitiates  the  rate.  [Blackburn  J.  Suppose  this  was  a 
common  law  pairsh,  and  a  common  law  church  rate,  is 
there  any  item  so  objectionable  as  to  vitiate  the  rate?] 
The  item  **  transcribing  registers,"  is  one  which  even 
the  consent  of  the  vestry  would  not  render  valid. 
[Dowdeswell,  contra. — A  register  of  marriages,  christen- 
ings and  burials  must  be  kept ;  stat.  58  G.  3.  c.  45.  «.  27. ; 
and  the  transcript  of  all  such  must  be  transmitted  to  the 
registrar  of  the  diocese ;  52  G.  3.  c.  146.  5.  7. 

Further,  according  to  the  true  construction  of  the 
(Church  Building  Acts,  all  power  of  levying 'the  church 
rate  in  these  district  parishes  is  taken  away.  Stat  58 
G.  3.  c.  45.  s.  70.  provided  for  the  repairs  of  district 
churches  by  rates  to  be  raised  within  the  district  as  in 
the  case  of  repairs  of  churches  by  parishes ;  but  that  is 
repealed  by  stat.  59  G.  3.  c.  134.  s,  30.,  by  which  a  select 
vestry  for  the  care  and  management  of  the  concerns  of 
the  district  church  and  all  matters  relating  thereto  is 
to  be  appointed  by  the  Commissioners ;  and  such  select 
vestry  shall  annually  elect  or  appoint  the  churchwarden 
to  be  named  on  the  part  of  the  parish.  [Blackburn  J. 
There  is  no  repeal  of  stat  58  6.  3.  c.  45.  s.  70.  either 
by  express  words  or  by  implication.  The  latter  enact- 
ment is  cumulative  on  the  former,  and  carries  it  out. 
You  were  well  advised  not  to  mention  this  point  when 
the  rule  was  moved  for.] 


(a)  1  Bum  Eccf.  Law,  9th  ed.,  by  PhUlimore,  388  b. 
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At  any  rate  the  first  question  is  fit  to  be  put  upon  the        1862. 


record. 


Tbo  QUEBH 

Cur.  adv.  VUlL      ConsLtorial 
Court  of 

LOKOON. 


WioHTMAN  J.  (Feb.  22d)  delivered  the  judgment  of 

the  Court. 
This  was  a  rule  calling  upon  the  official  principal  of 

the  CoDsistorial  Court  of  London,  to  shew  cause  why  a 
writ  of  prohibition  should  not  issue  against  his  proceed- 
ing in  a  suit  instituted  by  the  churchwardens  of  the 
district  parish  of  St  Bartholomew,  Sydenham,  against 
Richard  Beall  for  subtraction  of  church  rate. 

It  appeared  that  the  parish  of  Lewisham,  in  Kent,  was, 
io  1855,  divided  into  three  ecclesiastical  districts  under 
the  provisions  of  the  21st  section  of  the  58  G.  3.  c.  45., 
and  subject  to  the  other  provisions  of  that  and  the  other 
Charch  Building  Acts ;  and  that  one  of  such  districts 
was  assigned  to  a  church  called  the  church  of  St  Bartho* 
lornao,  built  under  the  provisions  of  those  Acts  at  Syden^ 
ham,  and  was  called  the  district  parish  of  St.  Bartholomew, 
Sydenham.  On  the  15th  of  June,  1860,  a  rate  was  made 
by  the  churchwardens  and  other  parishioners  of  the 
district,  "for  and  towards  the  repairs  of  the  district 
parish  church  of  St.  Bartholomew,  Sydenham.^  The 
rate  in  form  was  **  for  and  towards  the  repairs  of  the 
church  ;'*  but  it  appeared  that  the  rate  was  made,  not 
only  for  the  repairs  of  the  church,  properly  so  called, 
but  in  respect  of  other  ezpences  necessary  for  the  pro- 
per performance  of  divine  service,  such  as  lighting  and 
washing,  and  for  stationery,  for  registers  and  other  neces- 
sary expences  of  the  like  nature. 

It  was  hardly  contended,  in  support  of  the  rule,  that 
such  a  rate  as  that  in  question  might  not  have  been 
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legally  made,  if  made  at  common  law  upon  the  inhabit- 
ants of  an  old  undivided  parish  :  but  it  was  said  that  the 
rate  in  question  could  only  be  made  by  virtue  of  the 
powers  given  by  the  70th  section  of  the  58  G.  3.  e.  45. 
and  the  other  Church  Building  Acts,  and  that  it  must 
be  limited  to  the  "  repairs"  of  the  church  in  the  strict 
sense  of  the  word  "  repairs,"  and  that  such  expences 
as  lighting  and  washing  and  providing  stationery,  &c., 
however  necessary,  could  not  be  the  subject  of  a  rate, 
but  must  either  be  provided  for  out  of  the  surplus  of 
pew  rents,  or,  if  that  fund  failed,  by  voluntary  contri- 
butions. 

By  the  63rd  section  of  the  58  G.  3.  c.  45.,  the  Eccle- 
siastical Commissioners  may  prescribe  what  amount  of 
rent  may  be  taken  for  pews  or  seats  in  the  new  district 
churches,  and  the  produce  of  the  rents  are  to  form  a 
fund,  out  of  which  provision  is  to  be  made  for  the 
spiritual  person  appointed  to  serve  the  church,  and  for 
a  clerk.  The  26th  and  27th  sections  of  the  59  G  3. 
c.  134.  contain  various  provisions  as  to  the  application  of 
the  pew  rents  of  churches  built  under  the  Church  Build- 
ing Acts,  and,  if  any  surplus  remains  afler  certain  speci- 
fied objects  have  been  fulfilled,  such  surplus  may  be 
applied  in  aid  of  the  church  rate  if  the  Commissioners 
think  fit.  In  the  present  case  it  does  not  appear  that, 
after  providing  for  the  purposes  to  which  the  pew  rents 
are  by  the  statute  in  the  first  instance  to  be  applied, 
there  is  any  surplus  applicable  to  the  defraying  of  such 
expences  as  those  now  in  question.  The  3  G.  4.  c.  72. 
8,  20.,  to  which  reference  was  made  in  the  course  of  the 
argument,  does  not  appear  to  have  any  material  bearing 
upon  the  points  in  contest  in  this  case. 

The  great  question  is,  as  to  the  meaning  and  intention 
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of  the  legislature  in  the  use  of  the  term  "  repairs"  in  the        1862. 
70ih  sect  of  the  58  Geo.  3.  c.  46.      Is  that  word  to  be    The  Qu*k» 
construed  in  the  strict  sense  of  repairs  to  the  fabric  of   consiltorial 
the  church,  or  may  it  include  expenses  necessary  for  the       ^^  ^^ 
proper  and  decent  performance  of  divine  service,  and 
the  other  offices  to  be  performed  in  the  church  and 
necessarily  incident  thereto?     In  the  next  section  of 
the  Act  (the  71st)  it  is  provided,  that  the  district  shall 
remain  subject  for  twenty  years  to  be  rated  as  part  of 
the  original  parish  to  the  repair  of  the  original  parish 
church;  and  that  after  the  expiration  of  such  tv/enty 
years  the  parish  church  shall  be  repaired  by  so  much 
of  the  old  parish  as  is  left  after  the  district  has  been 
taken  from   it.     As   the   word    "  repair"   is   the   only 
word  under  which  a  church  rate  could  be  made,  in 
respect  of  the  original  parish  church  under  the  71st 
section,  the  legislature  must  have  intended  that,  as  far 
as  that  church  was  concerned,  the  rate  made  under  that 
section  might  include  the  expenses  necessary  for  the 
decent  and  proper  administration  of  the  services  of  the 
church ;  otherwise  there  could  be  no  fund  for  that  pur- 
pose applicable  to  the  mother  church,  after  a  district 
had  been  taken  from  it.      This  view  of  the  case  was 
taken   by  Dr.    Lushington^  Judge  of  the  Consistorial 
Court,  in  the  case  of  Chesterton  and  another  v.  Farlar  (a), 
which  was  referred  to  upon  the  argument  of  this  case. 
In  that  case  a  district  had  been  formed  out  of  the  parish 
of  Kensinfflon,  under  the  58  Geo.  3.  c.  45.,  and,  whilst 
the  twenty  years  were  running,  a  rate  was  made  upon 
the  whole  of  the  original  parish,  including  the  district, 
for  expenses  not  only  for  the  repairs  of  the  fabric  of  the 
church,  but  for  expenses  which  were  necessary  for  the 
decent  and  due  performance  of  divine  service ;  and  pay- 
(n)  I  Curt.  Eccl  Rep.  34o. 
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1862.        ment  of  the  rate  was  resisted  on  the  groand,  amongst 


The  QuEBH  others,  that  the  district,  during  the  twenty  years,  was  only 
Consistorial  li^hle  to  contribute  to  a  rate  for  the  repair  of  the  roodier 
LoMW)H.  church,  in  the  strict  sense  of  the  word  **  repair,"  and  not 
for  the  expenses  necessary  for  and  incident  to  the  due  and 
proper  performance  of  the  services  of  the  church :  but 
Dr.  Luskinfftofif  in  giving  judgment,  p.  356,  said,  "  I  think 
that  according  to  the  true  construction  of  this  clause 
(the  71st)  the  inhabitants  of  the  district  are  liable  to  be 
assessed  to  the  incidental  expenses,  precisely  in  the  same 
manner  as  to  the  repairs  of  the  mother  church,  indeed, 
were  it  otherwise,  the  necessary  consequence  would  be 
great  inconvenience  and  confusion.'^  The  rate  in  that 
case  was  set  aside  upon  another  ground,  but  not  upon 
the  objection  observed  upon  by  Dr.  Lushingtan  as  above. 
If  such  a  construction  may  reasonably  be  given  to  the 
provision  in  the  7 1st  section,  the  same  construction 
ought  to  be  given  to  similar  words  in  the  70th  section; 
and  unless  such  a  construction  be  given  to  the  terms 
used  in  the  70th  section,  there  is  no  provision  for  any 
fund  for  defraying  the  necessary  expenses  for  the  due 
performance  of  the  offices  of  the  church  in  a  district 
parish, — an  omission  which  the  legislature  can  hardly 
have  intended. 

Upon  the  whole  we  think  that  though  the  legislature 
in  terms,  taken  according  to  their  strict  literal  meaning, 
only  authorizes,  by  the  70th  and  71st  sections  of  the 
58  Geo.  3.  c.  45.,  a  rate  for  the  repairs  of  the  church, 
it  intended  to  include  within  those  terms  a  rate  for  the 
expenses  necessary  for  the  due  performance  of  the  offices 
of  the  church  as  well  as  for  the  repairs  of  the  fabric,  and 
we  therefore  are  of  opinion  that  the  rule  for  a  pro- 
hibition should  be  discharged. 
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Philip  Smithy  for  DowdesweU,  prayed  that  the  rule 
might  be  diacharged  with  costs,  because  it  was  the  duty 
of  the  charch wardens  to  resist  the  rule,  and  they  had  no 
fiinds  out  of  which  they  could  properly  reimburse  them- 
selves. After  the  opinion  of  Dr.  Lushington  in  Chester'^ 
t(mY,Farlar{a),  the  motion  must  be  considered  a  specu- 
bti?e  one. 


1862. 


Tbb  QuBBir 

T. 

Conmstorial 
Court  of 
London. 


WiGHTMAK  J.     We  think  this  question  might  fairly 
be  raised,  as  one  by  no  means  free  from  doubt. 

Rule  discharged  without  costs  (&)• 

(a)  1  Curt,  Eccl.  Rep.  346.  356. 

(f>)  In  the  following  Ecuter  Teim,  the  Court  of  Common  Pleas  refused 
a  rale  for  a  prohibition.    See  12  C.  B.  N,  8.  220. 


Galliard  appellant,  Laxton  respondent. 

,  I.  A  Dolice  constable  who  makes  an  arrest  under  a  warrant  from  a  jus- 
tice of  the  peace  for  disobedience  to  a  bastardy  order,  is  bound  to  have 
the  warrant  in  his  possession  at  the  time ;  and  this  although  the  warrant 
»M  in  the  possession  of  his  superior  officer  at  the  station  house,  and 
althonrii  the  officer  making  the  arrest  was  not  called  on  to  shew  it. 

2.  Two  informations  were  laid  against  a  par^,  one  charging  him  with 
the  rescue  of  a  person  out  of  lawful  custody,  ana  the  other  with  an  assault 
on  two  police  constables  ;  but  on  the  party  being  brought  up  before  the 
petty  sessions,  the  first  of  these  informations  was  with£awn :  held,  that 
this  was  no  valid  ground  of  objection  to  proceeding  on  the  second 
uiformation. 


Saturday, 
February  22d. 

Arrest. 
Police  con- 
etable. 
Warrant. 
Bastardy 
order. 

Withdrawal  of 
if{formation. 


nPHIS  was  a  case  stated  for  the  opinion  of  this  Court 
under  20  &  21  Vict.  c.  43.  *.  2. 

On  the  MJuly,  1861^  the  two  following  informations 
were  laid  against  the  appellant  hefore  a  magistrate  of  the 
county  of  Chester. 

"County  of   Chester,  to  wit. — The  information  and 


T. 

Laston 
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1862.  complaint  of  Charles  Laxton,  of  the  township  of  Nant-- 
Galliabd  ^^^^i  ^^  the  said  county  of  Chester^  superintendent  of 
police  (the  respondent)^  taken  and  made  upon  oath  this 
3d  day  of  July,  in  the  year  of  our  Lord  1861,  before  me, 
the  undersigned,  Thomas  Brook,  clerk,  one  of  Her  Ma- 
jesty's justices  of  the  peace  in  and  for  the  said  county, 
at  the  township  of  Wistastoriy  in  the  said  county  of  Ches- 
ter, who  saith  that  he  hath  just  cause  to  believe  and 
suspect,  and  doth  believe  and  suspect,  that  Charles 
Galliard  (the  appellant),  John  Galliard,  Louisa  GaJliard, 
and  Margaret,  wife  of  Charles  Galliard,  of  the  township 
of  Monks  CoppenJiall,  in  the  said  county,  on  the  Ist  day 
of  July,  in  the  year  aforesaid,  at  the  township  of  Monks 
Coppenhall  sforesbii,  whilst  one  Jniliam  Galliard  was  in 
the  lawful  custody  of  one  Henry  Dyson,  a  constable, 
imder  and  by  virtue  of  a  warrant  under  the  hand  and 
seal  of  Thomas  Brook,  clerk,  one  of  Her  Majesty's  jus- 
tices  of  the  peace  in  and  for  the  said  county,  for  arrears 
in  bastardy,  unlawfully,  forcibly,  and  feloniously  did 
rescue  the  said  William  Galliard  out  of  the  custody  of 
the  said  Henry  Dyson,  and  him,  the  said  William  Gal" 
Hard,  did  put  at  large,  to  go  whithersoever  he  would, 
against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  lady  the  Queen, 
her  crown  and  dignity;  and  thereupon  this  informant 
prayeth  that  the  said  Charles  Galliard,  John  Galliard, 
Louisa  Galliard,  and  Margaret  Galliard,  may  be  appre- 
hended for  their  said  offenee,  and  dealt  with  according 
to  law.  (Signed)        "  Charles  Laxton, 

"  Sworn,  &c. 

''  Thomas  Brook/' 

"County  of  Chestery  to  wit.— Be  it  remembered,  that 
on  the  3d  day  of  July,  in  the  year  of  our  Lord  1861,  at 
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Futaston,  in  the  said  conuty  of  Chester,  Charles  Laxton,  1862. 
dNantunchf  in  the  said  comity  of  Chester,  superintend-  Galuard 
entof  pohce,  personally  cometh  before  me  Thomas  Brook,  Laxton 
derk^  the  undersigned^  one  of  Her  Majestj^s  justices  of 
the  peace  in  and  for  the  county  of  Cliester,  and  upon  his 
oath  informeth  me^  upon  information  received,  that 
Charks  Galliard,  John  Galliard,  Louisa  GalUard  and 
Margarety  wife  of  Charks  GaUiard^  of  the  township  of 
Mmis  Coppen/iall,  in  the  said  county  of  Chester,  within 
the  space  of  three  calendar  months  now  last  past,  to  wit, 
on  the  1st  day  of  July^  1861,  at  the  township  of  Monks 
Coppenhall,  in  the  said  county  of  Cluster,  unlawfully  did 
assault  Henry, Dyson  and  John  Sharman,  of  Monks  Cop- 
penhall  aforesaid,  police  constables,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  provided ;  wherefore 
the  said  Cliarles  Laxton  prayeth  the  consideration  of  me, 
the  said  justice,  in  the  premises,  and  that  the  said  Charles 
GalUard,  John  GalUard,  Louisa  Gattiard  and  Margaret 
GalUard  may  be  apprehended  and  brought  to  appear 
before  me,  and  answer  the  premises,  and  make  their  de- 
fence thereto.  (Signed)  •'  Charles  Laxton. 
"Taken  and  sworn  before  me,  &a 

"  Thomas  Brook." 

Upon  both  of  these  informations  warrants  were  issued, 
and  the  appellant  was  brought  up  before  the  undersigned 
magistrate  on  the  5th  July,  1861,  at  a  petty  session  held 
at  Nantwich :  when  the  respondent  withdrew  the  infor- 
mation No.  1,  but  proceeded  with  the  information  No.  2. 

It  was  proved  by  evidence  that  a  warrant  under 
7&  8  Vict  c.  101.  s.  3.  for  arresting  William  Galiard, 
the  appellant's  brother,  was  issued  on  the  8th  September, 
1861,  and  was  as  follows  : — 

"County  of  Chester,  to  wit— To    the   constable  of 
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1R62.        the  township  of  Nantwich,  in  the  county  of  Chester,  and 
Galliaed      *^  H^'  Majesty's  officers  of  the  peace  in  and  for  the 
j^'  said  county  whom  these  may  concern. — 

Whereas  information  and  complaint  have  been  made 
upon   oath  before  me,    Thomas  Brook,   derk,   one  of 
Her  Majesty's  justices  of  the  peace  for  the  county 
of  Chester,  on  the  8th  day  of  September,  1860,  by  Eliza 
Lowe,  of  the  township  of  Nantwich,  in  the  county  of 
Chester,  single  woman,  that   by  an  order  made  under 
the  authority  of  the  statute  passed  in  the  eighth  year 
of  the  reign  of  Her  present  Majesty,  intituled  'An 
Act  for  the  further  Amendment  of  the  Law  relating 
to  the  Poor  of  Etiffland,'  at  the  petty  sessions  holden 
in  and  for  the  division  of  the  hundred  of  Nantunch, 
in  the  county  of  Chester,  on  the  7th  day  of  August, 
1860,  by  Her  Majesty's  justices  of  the  peace  in  and  for 
the  said  county,  acting  in  and  for  the  said  division,  then 
and  there  assembled,  William  Galliard,  of  the  township 
of  Monks  Coppenhall,  in  the  county  of  Chester,  puddler, 
was  adjudged  to  be  the  putative  father  of  a  bastard  child 
then  lately  bom  of  her  body ;   and  that  in  and  by  the 
said  order  it  was  ordered  that  the  said  William  Galliard 
should  pay  to  her,  the  said  Eliza  Lowe,  so  long  as  she 
should  live  and  should  be  of  sound  mind,  and  should  not 
be  in  any  gaol  or  prison,  or  under  sentence  of  transpor- 
tation, or  to  such  person  who  might  be  appointed  to  have 
the  custody  of  such  bastard  child  under  the  provisions 
of  the  said  statute,  the  sum  of  Is,  6d.  per  week  until 
such  child  should  attain  the  age  of  thirteen  years,  or 
should  die,  or  she  the  said  mother  should  marry,  and 
the  sum  of  &s.  for  the  midwife,  and  the  sum  of  2L  4f . 
for  the  costs  incurred  in  the  obtaining  such  order ;  and 
that  the  said  William  Galliard  hath  had  due  notice  of 
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the  said  order;  and  that  the  said  bastard  child  is  now  1862. 
living,  nnder  the  age  of  thirteen  years ;  and  that  she,  the  galliard 
said  mother,  hath  not  been  married  since  the  said  order  *  ^' 
was  made ;  and  that  the  payments  directed  to  be  made 
hj  the  said  order  have  not  been  made  according  thereto 
by  the  said  William  GalUard,  and  that  there  is  now  an 
arrear  for  the  same  the  sum  of  19s.  6d.,  being  the 
amount  of  arrears  for  thirteen  weeks'  payments,  and  5$. 
for  the  midwife,  and  the  sum  of  2/.  4«.  for  the  costs  in- 
curred in  the  obtaining  such  order;  these  are  therefore, 
in  Her  Majesty's  name,  to  command  you,  the  said  con- 
stable  or  other  officer  of  the  peace,  or  some  or  one  of 
yon,  forthwith  to  apprehend  the  said  ffilliam  Galliard 
and  convey  him  before  two  of  Her  Majesty's  justices  of 
the  peace  in  and  for  the  said  county  of  Chester,  to  answer 
the  premises,  and  to  be  dealt  with  according  to  law. 

'*  Given  nnder  my  hand  and  seal,  at  the  township  of 
Nanhoichy  in  the  county  of  Chester,  this  8th  day  of  Sep^ 

tember,  1860. 

(Signed)         "  T/unnas  Brook:' 

This  warrant  was  given  to  the  superintendant  of  police, 
and  by  him  given  to  the  police  at  Monks  Coppenhall, 
and  it  had  been  for  a  time  in  the  possession  of  police 
constable  Dyson.  On  the  night  of  the  first  July,  police 
constables  Dyson  and  Sharman,  being  on  duty  in  uni- 
form as  constables,  in  Monks  Coppenhall,  arrested  the 
appellant's  brother,  William  Galliard,  under  the  war- 
rant dated  the  8th  September,  1860,  but  they  had  not 
the  warrant  in  their  possession  at  the  time,  it  being 
then  at  the  station-house  in  Monks  Coppenhall,  in  the 
possession  of  their  superior  officer.  Inspector  Wilson. 

After  the  respondent's  witnesses  had  been  examined, 
the  attorney  for  the  appellant  took  the  following  ob- 
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1862.  jections—  firsts  that  the  arrest  was  illegal^  the  warrant 
GALLiAao  of  the  8th  September^  1860,  not  being  in  the  possession 
Laxton.  ®^  ^^  police  constables  when  the  arrest  took  place; 
secondly^  that  the  respondent,  having  withdrawn  the 
charge  of  rescue,  could  not  proceed  with  that  for  the 
assault,  as  the  lesser  offence  mei^ed  in  the  greater  one; 
and  that  the  withdrawal  amounted  to  an  acquittal,  on  the 
principle  of  autrefois  acquit,  and  that  he  could  not  be  re- 
tried for  the  same  offence. 

The  justices  were  satisfied  that  the  assault  had  been 
committed,  and  that  the  objections  were  not  tenable,  and 
convicted  the  defendant  in  5/.,  including  costs,  and  in 
default  to  be  committed  to  Chester  Gaol  for  two  months. 

The  questions  submitted  for  the  opinion  of  this  Court 
were: 

First,  whether,  the  warrant  of  the  8th  September, 
1860,  having  been  issued  in  the  form  above  set  forth, 
and  being  in  the  hands  of  the  police,  an  inferior  officer 
of  the  same  force,  not  having  the  warrant  in  his  actual 
possession  at  the  time  of  the  arrest,  was  legally  justified 
in  arresting  William  Galliard. 

Secondly,  whether  the  information  No.  1  being  with- 
drawn amounted  to  such  a  trial  and  acquittal  that  the 
appellant  could  not  be  tried  on  the  information  No.  2. 

The  case  was  argued,  on  the  14th  February^  before 
Wightman  and  Crompton  J  J. 

Gibbons,  for  the  appellant. — The  first  question  is 
whether,  when  a  police  constable  arrests  a  person 
under  a  warrant,  he  is  bound  to  have  the  warrant 
with  him  at  the  time.  This  precise  point  does  not 
seem  to  have  ever  arisen  before;  but  there  are  au- 
thorities which  shew  indirectly  that  he  is.     In  DaUon 


XXV.  VICTORIA.  369 

OH  Sheriffs,  c.  22,  p.  110,  ed.  1682,  the  law  in  thua  laid        18C2. 
down :  •'  A  known  and  sworn  officer  (be  he  sheriff,  under-     Galuard 
sheriff,  bailiff,  or  seijeant)  needs  not  to  shew  his  warrant       Lax^om, 
or  writ,  when  he  cometh  to  serve  it  upon  any  man's  per- 
son, or  goodsy  although  the  party' demandeth  it :  but  a 
special  bailiff,  or  other  person  who  is  no  sworn  and  known 
officer,  must  shew  their  warrant  to  the  party,  if  he  de* 
mands  it,  or  otherwise  the  party  may  make  resistance, 
wd  needs  not  to  obey  it."     Lombard  also,  in  his  Eiren- 
areha,  book  2,  ch.  6,   pp.  188-9,  ed.  1610,  speaks  of 
the  bailiff  who  has  a  warrant  to  arrest  on  suspicion  of 
felony  as  serving  the  warrant     The  officer  could  not 
"serve"  the  warrant,  or  shew  it  to  the  party,  or  declare 
its  contents  to  him,  unless  it  was  in  his  actual  posses- 
ion; whereas,  here,  it  was  not  only  not  in  his  possession, 
but  was  at  the  station-house  under  the  control  of  his 
superior  officer.     [  Wightman  J.     He  might  have  read  it 
before.    Besides,  it  does  not  appear  that  he  was  called 
on  to  shew  it]     Bequest  to  shew  the  warrant  should  be 
presumed.   The  practice  in  civil  cases  affords  an  analogy ; 
where  the  usage  is  for  the  bailiff  to  have  his  warrant  with 
him,  as  appears  from  Robins  v.  Hender  (a).  [  Wightman  J. 
I  am  not  sure  of  that    In  Robins  v.  Hender  there  was  no 
arrest  made.]    In  Fownes  v.  Stokes  (&)  an  application  was 
made  to  discharge  a  party  on  the  ground,  among  others, 
that  at  the  time  of  his  arrest  the  officer  had  not  the  warrant 
in  his  possession.     [^IVightman  J.    There  the  Court  did 
not  dischai^  the  arrested  party.]    Broadfoofs  Case  (c) 
and  Dixon's  Case  {d)  are  authorities  that  the  same  practice 
holds  in  case  of  impressment  for   the  naval   service. 
[Crompton  J.     In  those  cases  the  parties  making  the  ar- 
ia) 3  Bowl,  P.  a  543.  (6)  4  Dowl.  P.  C.  125. 
W  Foit.  154.                                (d)  1  East,  P.  C,  c,  6.  a.  80.  p.  313. 
VOL.    II.                                         2    B  B.    &    S. 
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1862.  rest  were  not  authorized  to  do  so  by  their  warrant.]  In 
Gallijlbd  ^^  ^  WhaUey  (a),  where  Commissioners  of  bankrupts 
Laxtov  ^^^^^  A  warrant  to  apprehend  a  bankrupt,  directed  to 
certain  persons  by  name  and  their  assistants,  it  was  held 
that  the  warrant  did  not  justify  the  apprehension  of  the 
bankrupt  by  a  person  who  was  not  in  presence,  either 
actual  or  constmctiye,  of  those  named  in  the  warrant, 
although  he  had  at  the  moment  the  warrant  in  his  pos- 
session. In  Rex  ▼.  Patience  {b),  where  a  constable  had  a 
warrant  to  apprehend  a  party,  and  employed  his  sons  to 
take  him,  who,  the  father  being  in  sight  at  about  aquar« 
ter  of  a  mile  off,  proceeded  to  arrest  him,  it  was  held 
by  Parke  B.  that  the  arrest  was  iU^aL  [Wightman  J, 
There  the  warrant  was  not  addressed  to  the  person  making 
the  arrest.]  [He  also  cited  Hooper  r.  Lane  (e)  and 
Cook  V.  Nethercote  (d>] 

Secondly,  the  first  information  having  been  withdrawn, 
the  defendant  was  not  liable  to  be  tried  on  the  second. 
[He  cited  Tunnicliffe  v.  Tead(e).']  [Crompion  J.  With- 
drawing an  information  is  not  like  an  acquittal,  ffight^ 
man  J.  That  case  did  not  decide  this  point.  Suppose 
the  Attorney  General  had  entered  a  nolle  prosequi.] 

No  counsel  appeared  on  the  other  side. 

Cur.  adv.  tnJt. 

The  judgment  of  the  Court  was  now  delivered  by 

Wightman  J.  The  first  question  proposed  to  us  is  of 
much  general  importance,  inasmuch  as  it  may  arise  in 
cases  where  resistance  to  an  arrest  may  be  carried  to  the 
extent  of  wounding  or  even  killing  the  oflEicer. 

(a)  7  C.  #  P.  246.  (b)  7  C.  #  P.  775. 

(c)  6  K  i.  Ca,  443.  (ef)  6  C.  #  P.  741. 

(0  6C.^.  553. 
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It  appears  that  a  warrant  had   been  made  by   a       1862. 


magistrate  for  the  cotintj  of  Chester,  directed   <'To     Oaujaks 


▼. 


the  coDBtable  of  the  township  of  Nanhoichy  in  the  county       Laztov. 

of  Chester,  and  all  Her  Majesty's  ofiBcers  of  the  peace 

in  and  for  the  said  count/^ ;  commanding  them  or 

some  or  one  of  them  forthwith  to  apprehend  fFilBam 

GdUard,  and  convey  him  before  two  justices  of  the 

oonntyof  Chester,  to  answer  for  not  obeying  a  bastardy 

order  for  payment  of  money.    This  order  is  stated  to  have 

been  given  to  the  superintendant  of  police^  and  by  him  to 

hare  been  given  to  the  police  at  Monks  Coppen/tatt  in  the 

oonntyof  CAef/^,  (of  which  place  Wiltiam  GaUiard  is  stated 

in  the  warrant  to  be);  and  it  had  subsequently  been  in 

die  possession  of  Dyson,  one  of  the  police  constables  who 

arrested  fVUtiam  GalUard;  but  he  had  it  not  with  him  at 

the  time  he  made  the  arrest^  it  being  tiien  at  the  station- 

honse  at  Monks  CoppenhaU,  in  the  actual  possession  of 

the  superintendant  of  police  there.     On  the  night  of  the 

1st  of  Jtt/y  last,  Dyson,  with  another  police  constable  of 

the  oonnty,  arrested  WiUiam  Gdlliard  under  the  warrant, 

bat  did  not  produce  it,  nor  were  they  asked  to  produce 

it;  and  the  question  is  whether,  to  make  the  arrest  legal, 

they  must  at  the  time  have  had  the  warrant  with  them, 

ready  to  have  been  produced  if  necessary* 

The  warrant  is  not  addressed  to  imy  officer  by  name, 
but  to  the  constable  of  Nantwkh  and  all  the  peace 
officers  of  the  county  generally,  and  this  general  form 
<)f  direction  seems  to  be  warranted  by  the  5  G.  4h 
c.  18.  s.  6.,  and  Dyson  and  the  other  policeman  both 
came  within  the  description  of  the  persons  to  whom 
it  is  addressed.  We  are  not  told  what  words  were 
Qsed  by  the  officers  at  the  time  they  made  the  arrest, 
but  as  no  point  seems  to  have  been  raised  upon 
2  8  3 
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1862.  any  omission  to  inform  William  Galliard  of  the 
6all[abd  nature  of  the  charge,  it  may  be  presumed  that  they 
Laxton.  ^^  *^^  ^*™>  ^o*  ^^^y  *^»t  *^®y  arrested  him  under  the 
warrant,  but  what  the  charge  was.  As  they  were  obviously 
police  constables,  we  think  that  they  were  not  bound  in 
the  first  instance  to  produce  the  warrant  at  the  time  they 
made  the  arrest,  but  that  as  this  was  not  a  charge  of 
felony,  but  rather  in  the  nature  of  a  civil  than  of  a 
criminal  proceeding,  the  warrant  ought  to  have  been 
produced,  if  required,  and  that  an  arrest  without  such 
production  would  not  be  legal  The  production  of  the 
warrant  was  not  however  required  before  or  at  the 
time  that  the  arrest  was  made,  notwithstanding  the 
resistance  of  the  appellant  and  his  brother,  nor  indeed 
at  any  time ;  and  as  the  warrant  was  in  existence  at  the 
station-houscy  where  no  doubt  it  could  readily  have  been 
procured,  it  may  be  said  that  there  was  no  reason  for 
its  being  in  the  hands  or  the  pocket  of  one  of  the  officers, 
and  no  disadvantage  to  the  person  arrested  by  reason 
of  its  not  being  there.  That  no  doubt  maybe  sounder 
the  circumstances  which  occurred  in  this  case ;  but  suppose 
it  had  happened  that,  after  the  arrest  had  been  effected 
in  spite  of  the  resistance  made»  and  before  the  appellant's 
brother  had  been  taken  to  the  station-house  where  the 
warrant  was,  he  had  requested  the  officers  to  produce  it, 
which,  not  having  it,  they  could  not  do,  how  would  the 
case  have  stood  then  ?  We  have  already  expressed  our 
opinion  that,  if  requested,  the  officers  were  bound  to  pro- 
duce the  warrant,  and,  if  so,  the  keeping  him  in  custody 
after  such  request  and  non-compliance  would  not  be 
legal,  and  it  could  hardly  be  contended  that  the  arrest 
itself  would  be  legal  though  the  detention,  under  the 
circumstances  above  supposed,  would  be  illegal ;  and  in 


Laxton. 
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this  view  of  the  case  it  appears  to  us  that  the  oflScers  1862. 
were  bound  to  have  the  warrant  ready  to  be  produced  if  galliak© 
reqnired,  and  that,  if  they  had  it  not,  the  arrest  would 
not  be  legal  If  an  action  had  been  brought  against  the 
officers  for  making  the  arrest,  and  they  had  pleaded  a 
plea  of  justification  under  the  warrant,  they  must,  ac- 
cording to  all  the  precedents,  have  pleaded  that  it  was 
deliyered  to  them  to  be  executed ;  and  though  it  is  not 
stated  in  the  precedents  that  they  had  actual  posses- 
sion at  the  time  of  the  arrest,  it  is  to  be  presumed  from 
the  allegation  of  delivery  to  them,  that  they  continued 
to  hold  it.  Mackallet/a  Case  {a)  is  distinguishable,  on 
the  ground  suggested  by  Mr.  Ecist  in  his  Treatise  on 
Pleas  of  the  Crown,  vol  1,  p.  319,  citing  1  Hale  P.  C. 
458;  and,  indeed,  we  are  unable  to  find  any  case  in 
which  the  precise  point  raised  for  our  consideration  has 
heen  decided :  but  we  are,  upon  the  whole,  of  opinion 
that  the  officers  making  the  arrest  ought  to  have  had 
the  warrant  with  them  ready  to  be  produced  in  case 
it  shoiild  be  required,  and  that,  not  having  it,  they  were 
not  justified  in  making  the  arrest 

As  to  the  second  point,  we  are  clearly  of  opinion  that 
the  withdrawing  the  information  for  a  rescue  afforded 
no  valid  ground  of  objection  to  the  proceeding  on  the 
information  for  an  assault. 

Conviction  quashed, 
(a)  9  Co,  66  h. 
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February  22d. 

Church' 

warden. 

Continuance 

in  office. 

Signing  jury 

lists. 

6  G.  4.  c.  60. 

6  ^  6  fF.  4. 

c.62.«.9. 


Brat,  appellant,  Someb,  respondent. 


1.  An  outgoing  chorehwaiden,  whose  year  of  office  hu  expired,  oon> 
tinues  in  office  nntQ  his  successor  is  not  only  elected,  but  has  made  the 
declaration  substituted  for  the  oath  by  stat  6&^W.4.c.  62.  #.  9. 

2.  So  held  upon  an  information  for  not  signing  the  jury  lists  pumuuit 
to8tat.6(?.4.c.60. 


/^ASE  stated  pursuant  to  stat.  20  &  21  Vict  a  43.«.  2. 
Upon  an  information  preferred  before  tiiree  jus- 
tices of  the  county  of  Cornwall  by  James  Somer,  the 
high  constable  of  the  hundred  of  Lesnewth,  against 
William  Bray,  for  that  he  had^  as  churchwarden  of  the 
parish  of  Trenefflas,  in  the  said  county,  neglected  to 
sign  the  list  of  jurors  for  the  said  parish  for  the  year 
1861,  the  defendant  was  convicted  and  adjudged  to  pay 
a  fine  of  5/. 

The  defendant  having,  on  the  80th  September,  1861, 
appeared  upon  summons  to  answer  to  the  informa- 
tion, it  was  proved,  on  the  part  of  the  complainant, 
that  William  Bray  was  in  the  year  1857  duly  elected 
churchwarden  for  the  parish  of  Treneglos,  and  subscribed 
the  statutory  declaration  for  performing  the  duties  of 
the  office ;  that  in  the  year  1858,  and  again  in  1859,  be 
was  similarly  elected,  and  on  each  of  the  two  last  men- 
tioned occasions  again  subscribed  the  declaration  when 
accepting  office ;  that  in  the  year  1860  Richard  Chapman, 
a  person  liable  to  serve  the  office  of  churchwarden  for 
Trenefflas,  was  duly  elected  churchwarden  of  that  parish, 
but  did  not  subscribe  the  statutory  declaration  for 
performing  his  duties  as  churchwarden,  and  that  he 
had  not  in  fact  performed  such  duties;   that,  except 
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as  aforesaid,  no  person  had,  since  Easter  1859,  been  1862. 
elected  into  and  accepted  the  office  of  churchwarden  ^^^^ 
for  Treneffbs;  and  that  William  Bray  had  not  done  goi'^^, 
any  official  act  since  the  expiration  of  the  year  1859-60^ 
and  had  at  all  times  subsequently  refused  to  do  any 
act  as  churchwarden,  contending  that  he  was  not 
bound  to  fill  the  office  of  churchwarden  longer  than 
during  the  one  year  for  which  he  was  last  elected. 
Whereupon  the  justices  (knowing  the  great  importance 
of  the  jury  lists  to  the  due  administration  of  justice,  and 
that  such  lists  could  not  be  received  and  certified  by 
them  as  true  lists  of  aU  such  persons  within  the  respec* 
tire  parishes  of  the  division  of  Lesnewth,  in  the  said 
ooanty^  as  were  by  law  liable  to  serve  on  juries,  unless 
such  lists  were  attested  and  subscribed  by  those  officers 
who  are  reqtiired  by  stat.  6  O.  4.  e.  60.  to  attend  and 
subscribe  the  same)  did  adjudge  and  determine  that 
fmSam  Bray  was  still  a  churchwarden  for  the  parish, 
and  was  bound  to  act  as  such  until  his  successor  should 
be  appointed  and  duly  qualified  by  subscribing  the 
proper  declaration,  and  that  he,  JVilUam  Bray,  ought  to 
have  signed  the  jury  list. 

If  the  Court  should  be  of  opinion  that  William  Bray 
was  bound  to  sign  the  said  jury  list,  according  to  stat.  6 
Cr.  4  e.  50.,  then  the  conviction  should  be  confirmed* 
But  if  the  Court  should  be  of  a  contrary  opinion,  then  the 
eonriction  should  be  quashed. 

The  case  was  argued,  on^«&niaiyl5th  and  17th,  before 
Wigktman  and  Cromptan  J  J. 

Wtdter  Smith,  for  the  respondent. — ^The  question  is, 
whether  the  appellant  .continued  in  the  office  of  church- 
warden so  as  to  be  bound  to  sign  the  jury  list,  his  sue- 
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18G2.        cesser,   though    duly   elected,   not    haviDg    made  the 
Brat        declaration  gubstituted  for  the  oath  by  stat.  5  &  6  fF.  4. 
SoMEB.       ^'  ^^'  '•  ^'     ^^®  general  rule  is  that  an  annual  oflScer 
continues  in  office  until  his  successor  is  elected  and 
sworn;  Foot  v.  JProwse  (a),  per  Ktnff  C-  J.     And  by 
canon  118  of  the  canons  of  1603  (ft),  "  The  office  of  all 
churchwardens  and  sidemen  shall  be  reputed  ever  here- 
after to  continue  until  the  new  churchwardens  that  shall 
succeed  them,  be  sworn;**  and  they  are  directed  to  perform 
the  duty  of  exhibiting  their  presentments  "  before  the 
newly  chosen  churchwardens  and  sidemen  be  sworn.**  By 
canon  89  (c),  indeed,  the  churchwardens  or  questmen  shall 
not  continue  "  any  longer  than  one  year  in  that  office, 
except  perhaps  they  be  chosen  again  in  like  manner;"  but 
in  1  Burn's  EccL  Law,  9th  ed.,  by  PhiUimore,  p.  409,  tit 
*' Churchwardens  [and  Festrt/],"  after  citing  this  canon,it  is 
added,  ^'  For  although,  in  some  places,  there  is  but  one  Dew 
churchwarden  yearly  elected  (he  who  was  junior  church- 
warden before  being  continued  of  course) ;  yet  in  that  case 
the  books  of  common  law,  as  well  as  the  canon,  suppose  a 
new  election  to  be  made  of  both.**    IfFzghhnan  J.    The 
two  canons  are  not  inconsistent.]    The  oath  of  office  (d) 
related  almost  exclusively  to  ecclesiastical  matters.    In 
an  anonymous  case  cited  in  1  Fentr.  267.,  "  The  Court 
said,  that  it  has  been  resolved.  That  he  may  execute  his 
office  before  he  is  sworn,  though  it  is  convenient  he 
should  be  sworn  ;**  but,  in  TTie  King  v.  Hie  Inhabitants 
of  Whitchurch  («),  Littledale  J.  observed,  "  Upon  the 
question  whether  a  churchwarden  can  lawfully  do  any 
act  before  he  is  actually  sworn  into  office,  I  entertain 

(a)  1  8tr,  626.  (6)  2  Giha.  Chd,  tit.  xlii.  c.  3.  p.  962,  2d  ed. 

(c)  1  Giha,  Cod.  tit.  ix.  c.  xv.  p.  215,  2d  ed. 
(rf)  1  Gih^,  Cod.  tit,  ix.  c.  xv.  p.  216,  note  (m)  to  canon  118,  2d  ed. 
(e)  7  B.fC.  573.  584. 


XXV,  VICTORIA.  377 

some  doubt.    That  matter  was  not  fully  discussed  in        18B2. 
the  case  dted  from  VentrisJ*    In  The  King  v.  Marsh  (a)         Bkkt 
seryice  of  notice  on  a  person  who  continued  to  do  the       soh'er. 
duties  of  the  office  of  churchwarden  of  a  tithing  after 
the  year  of  his  office  had  expired,  because  his  successor, 
though  elected,  had  not  been  sworn  in  or  acted,  was 
held  ?alid  under  sect.  3  of  The.Oeneral  Inclosure  Act, 
41  (r.  3.  c.  109-,  which  requires  the  notice  to  be  served 
upon  ''one  of  the  churchwardens  or  overseers  of  the 
poor  of  the  respective  parishes.''     [He  referred  to  the 
observations  of  Lord  Denman  and  Littledale  J.  in  that 
case,  p.  476,  and   also  cited  GarsingUm  v.   The  Holy 
Tradty   in    Oxford   (i).]      Therefore    election    alone 
does  not  put  a  man  into  the  office  of  churchwarden. 
[Wightman  J.      For  some   purposes    it  does  not  do 
SO;  but  the  question  is,  whether  it  does  not  for  lay 
duties  imposed  by  Act  of  Parliament    There  may  be 
a  difference  as  to  this  between  ecclesiastical  and  legal 
matters.     Crompton  J.     The  old  churchwardens  may 
make  church  rates  until  the  new  churchwardens  are 
chosen.]     In  Rogers^ t  EccL  Law,  p.  245,  2nd  ed.,  it  is 
said  of  the  newly  elected  churchwardens  that  "  till 
sworn,  they  can  do  no  legal  act  as  churchwardens,  al- 
though they  served  the  office  the  former  year,  for  they 
are  chosen  or  sworn  but  for  one  year.   Prideaux^  68; 
Gibi.  Cod.   215,  and  vide  1   Vent.  267."     Sect.  9  of 
Stat.  5  &  6  ^.  4  e.  62.,  after  reciting  that  '*  persons 
serving  the  offices  of  churchwarden  and  sidesman  are  at 
present  required  to  take  an  oath  of  office  before  entering 
upon  the  execution  thereof,  and  also  an  oath  on  quitting 
such  office,''  enacts  'Hhat  in  future  every  person  enter- 

(a)  bA.i  E.  468. 

(b)  Cited  in  Burr.  8.  C.  30.  240. 
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1862.  ing  npon  the  office  of  churchwarden  or  sidesman^  before 
B^y  beginning  to  discharge  the  duties  thereof,  shall,  in  lieu 
Sdmsb.  ^^  ^^^^  ^^^^  ^^  office,  make  and  subscribe  ...  a  decla- 
ration that  he  will  faithAiUy  and  diligently  perform  the 
duties  of  his  office'';  and  the  oath  on  quitting  office  is 
abolished*  This  enactment  is  in  confirmation  of  the 
118th  canon,  and  shews  that  the  person  elected  is  not  in 
office  before  he  has  made  the  declaration.  [  Wtghtman  J. 
It  does  not  shew  that  he  could  not  act  before  making 
the  declaration.]  There  cannot  be  a  hiatus  between 
the  old  churchwardens  quitting  office  and  the  new 
churchwardens  coming  in,  because,  by  stat.  59  G.  3. 
c.  12.  B.  17.,  the  parish  property  is  vested  in  the  church- 
wardens and  overseers,  and  it  remains  in  the  old  church* 
wardens  until  the  new  churchwardens  make  the  declara- 
tion. [He  cited  Woodcock  v.  Gibson{a),'\  \JVightman  J. 
But  in  Garsington  v.  The  Holy  Trinity  of  Oxford  (b)  the 
swearing  in  of  a  tithingman  related  back  to  the  time  of 
his  election  to  the  office.  Is  there  any  mode  of  compelling 
the  man  who  has  been  chosen  as  successor  to  make  the 
declaration  ?]  He  might  have  been  excommunicated  for 
refusing  to  take  the  oath;  Rogers^ $  EccL  Law,  245,  2d 
ed. ;  and,  if  a  parishioner  liable  to  serve  the  office  of 
churchwarden  is  chosen,  he  may  be  oompeUed  to  serve 
by  citation  in  the  Ecclesiastical  Court ;  Cooper  v.  Att- 
nutt  (c).  And  the  archdeacon  may  be  compelled  by 
mandamus  to  administer  the  declaration ;  Anon.  {d). 

Collier^  for  the  appellant. — As  so6n  as  the  new 
churchwarden  is  elected  he  is  in  the  office,  and  may 
perform  the  duties  of  it.    The  making  of  the  declaration 

(a)  4  ^.  #  a  462.  (b)  Cited  in  Burr,  &  C,  30.  240. 

(c)  3  PhiU.  EccL  Rep,  165.  {d)  1  Vmtr,  267. 
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is  not  a  condition  precedent^  otherwise  his  predecessor  1862. 
m^ht  be  burdened  with  the  oflSce  for  life,  if  the  parish-  Bjuy" 
ionew  chose  persons  who  would  not  qualify.  In  The  somkb 
Kmg  V.  The  Inhabitants  of  Carfe  Mullen  (a),  where  the 
question  was  whether  a  man  had  gained  a  settlement  by 
serving  the  office  of  tithingman,  Bayley  J.,  in  deliver- 
ing the  judgment  of  the  CJourt,  said,  p.  218,  ''There  can 
be  no  question  that  he  executed  the  office  de  facto,  nor, 
indeed,  can  there  be  any  that,  for  some  purposes  at  least, 
he  executed  it  de  jure^  Swearing  in  may  be  rendered 
necessary  either  to  enable  the  party  to  serve  the  office, 
or  to  impose  a  greater  sanction  on  his  discharge  of  it. 
Weihink,in  this  case,  the  latteristhe  object'';  and  the 
anonymous  case  in  1  Ventr.  267i8recognised.  [  Crcmpton  J. 
The  distinction  taken  by  Bayley  J.  there  was  that  in  the 
caaeof  aperson  in  the  office  de  facto  his  acts  were  good; 
here  the  question  is  whether  election  alone  makes  a  man  in 
the  office  de  facto.  Wightman  J.  Suppose  the  precept 
under  Stat  6  Cr.  4.  c.  50.  had  been  sent  to  C%a/Miian,  it  would 
have  been  no  answer  for  him  to  say,  '*  I  have  not  made 
the  declaration/'  the  reply  would  be,  "You  have  been 
elected ;"  he  could  not,  in  order  to  get  rid  of  an  onerous 
duty  imposed  upon  him,  say  that  he  did  not  choose  to 
make  the  declaration.]  There  has  been  a  valid  election 
of  a  successor;  and  it  is  for  the  parishioners  to  make 
him  do  his  duty.  It  is  for  the  persons  wishing  the  jury 
hst  to  be  signed  to  call  upon  Chapman  to  make  the  re- 
quired declaration  and  sign  that  list 

Walter  Smith,  in  reply. — The  legality  of  the  acts  of 
the  churchwarden  before  he  had  taken  the  oath  was  not 
in  question  in  The  King  v.   The  Inhabitants  of  Whit- 

(a)  1  B,  i  Ad,  211. 
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_  ^^^^' church  (a),  and  the   dictum   of  Kinff  C.  J.  in  Foot  v. 

Beat        Prowse  {b)  was  extrajudicial ;  nor  was  it  necessary  to 
SoMER.       refer  to  the  case  of  a  churchwarden  in  The  Kingy.  The 
Inhabitants  of  Corfe  Mullen  (c).     [^Crompton  J.     In  the 
latter  case^  the  question  being  whether  a  pauper  had 
gained  a  settlement  by  serving  the  office  of  tithingman, 
it  appeared  that  he  had  executed  the  office,  and  therefore 
was  tithingman  de  facto,']    Here  the  person  elected  may 
have  good  reason  for   not   making    the    declaration. 
yWightmau  J.     The  case  finds  that  he  is  a  fit  person  to 
serve  the  office  of  churchwarden,  and  qualified  in  aJl 
respects  except  making  the  declaration.     What  is  the 
effect  of  making  the  declaration  ?]     The  persons  chosen 
are  churchwardens  from  that   time,   and  not  before. 
[Wightman  J.     Suppose  a  churchwarden  does  not  make 
the  declaration  until  a  month  before  he  goes  out  of 
office.]     He  will  only  have  been  churchwarden  for  a 
mouth.     [  Wightman  J.     And  yet  it  is  an  annual  ofiSce. 
Suppose  Chapman  now  makes  the  declaration,  does  his 
year  of  office  date  from  the  time  of  making  the  declara- 
tion ?]    In  Crippis  Eccl  Law,  190,  3d  ed.,  it  is  said  that 
the  churchwardens  are  to  appear  to  be  sworn  into  their 
office  at  the  next  visitation  after  their  election,  "and 
until  they  are  so  sworn  they  can  do  no  legal  act;  but 
the  old  churchwardens  continue  in  office  until  the  new 
ones  are  sworn :  and  even  if  the  old  churchwardens  should 
be  re  elected,  they  must  still  be  resworn/'    [Crompton  J. 
Suppose  a  new  churchwarden  drops  down  dead  before  he 
has  had  time  to  make  the  declaration,  it  would  be  con- 
venient that  the  old  churchwarden  should  remain  in 
office  until  a  new  election.] 

Cur*  adv.  vulL 

(a)  7  B,  #  C.  573.  {b)  1  Str.  626. 

(c)  1  B.  4-  Ad.  211. 
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WiGHTMAN  J.  {Feb.  22d)  delivered  tlie  judgment  of       1862. 
the  Court.  '^^ 

The  case  of  the  appellant,— in  being  obliged  to  continue  Sombr. 
in  the  office  of  churchwarden,  because  a  successor  duly 
elected  and  otherwise  qualified  refuses  to  be  sworn  or  to 
make  the  substituted  declaration, — appears  a  case  of  so 
much  hardship,  that  we  should  have  been  well  disposed  to 
haye  given  judgment  in  his  favour,  if  we  could  have  done 
so  consistently  with  the  authorities. 

The  question  is,  whether  the  outgoing  churchwarden, 
whose  year  of  oflSce  has  expired,  may  be  considered  as 
continuing  in  office  until  his  successor  is  not  only  elected, 
bat  sworn,  or  has  made  the  substituted  declaration. 

The  118th  canon  says,  'Hhe  office  of  all  church- 
wardens and  sidemen  shall  be  reputed  ever  hereafter 
to  continue  until  the  new  churchwardens,  that  shall 
succeed  them,  be  sworn.*'  The  necessity  for  swearing 
a  churchwarden  in  order  to  enable  him  to  act  de  jure, 
is  recognised  by  several  authorities  in  the  Courts  of 
law  as  weU  as  in  the  ecclesiastical  Courts.  In  an 
anonymous  case  reported  in  1  Ventr.  267,  it  is  said 
that  a  churchwarden  may  act  before  he  is  sworn ;  but 
that  is  the  only  case  of  which  we  are  aware  to  the 
same  efiect,  and  its  authority  upon  this  point  is  greatly 
weakened  by  the  observations  of  Lord  Denman  and 
LiUkdaU  J.  in  The  King  v.  Marsh  {a).  In  the  case  of 
Foot  V.  Prowse  (6),  King  C.  J.  compared  the  case  of 
aldermen,  who  are  annually  elected,  to  the  case  of  con- 
stables and  other  annual  officers, ''  who  are  good  officers 
after  the  year  is  out,  until  another  is  elected  and  sworn.*' 
In  The  King  v.  The  Inhabitants  of  ffhitchurch  (c)  it 
was  held  by  the  Court  that,  in  favour  of  an  ancient  cer- 

(a)  5A.fK  468. 476.  (b)  1  Sir,  625. 

(<?)  7  ^.  #  C.  673. 


382  .  HILARY  VACATION. 

1862.  tificate  purporting  to  be  made  by  a  cburchwardeii,  they 
Brat  would  presume  that  he  was  sworn  before  he  made  it, 
SoMBR.  apparently  considering  that  taking  the  oath  was  necessary 
to  make  him  churchwarden  de  jure :  and  we  may  observe 
further  that,  by  the  54  Geo.  3.  c.  107.  <•  l.j  it  is  enacted, 
"  that  indentures  for  binding  poor  apprentices  executed  by 
persons  acting  as  churchwardens  of  a  townships  hamlet, 
or  chapelry,  shall  be  deemed  as  good  as  if  the  same 
had  been  .  executed  by  persons  actually  sworn  into 
the  office  of  churchwarden  of  such  toimshipy  hamlet, 
or  chapelry;  Provided  always^  that  such  persons  shall 
haye  been  duly  sworn  into  the  office  of  churchwarden  of 
the  parish  wherein  the  township,  hamlet  or  chapehy, 
binding  such  poor  apprentice  be  contained,  or  into  the 
office  of  churchwarden  of  such  township,  hamlet  or 
chapelry.  In  this  enactment,  the  Legislature  appears 
to  have  considered  that  it  was  a  necessary  qualification 
for  a  churchwarden,  to  enable  him  to  do  the  acts  specified, 
that  he  should  be  sworn  either  as  churchwarden  of  the 
parish,  or  of  the  township,  hamlet,  or  chapelry.  It  is 
not  necessary  to  decide,  in  this  case,  whether  if  Chapman 
had  acted  in  the  office  of  churchwarden  his  acts  might 
have  been  valid  as  being  those  of  a  churchwarden  de  facto; 
but  he  never  acted  in  any  way,  or  took  upon  himself  the 
office,  and,  not  having  been  sworn  or  made  the  dedara* 
tion,  it  would  appear  from  the  authorities  that  he  cannot 
be  a  churchwarden  de  jure.  It  therefore  would  seem  to 
follow,  that  Bray  may  be  considered  to  continue  in  the 
office,  as  no  successor  has  been  sworn,  or  done  any  act 
which  would  make  him  a  churchwarden. 

We  think  therefore  that  we  cannot  relieve  the  appel- 
lant, and  that  in  point  of  strict  law  he  was  bound  to  have 
signed  the  jury  list. 

Conviction  affirmed  without  costs. 
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1862. 


Little  v.  Philpotts.  S^'^*^., 

February  22d. 


After  Tflidlet  a  rule  niiii  for  a  new  trial  was  gnuted;  and  on  the   Seg,  Gen, 
heuing  the  cause  and  another  cause  between  the  same  parties  then    ffU.  2W,4, 
pending  in  a  county  court,  and  aU  matters  in  difference  between  the    r.  93. 
pftrties  to  those  causes,  were  by  consent  referred  to  a  barrister,  the     Costs. 
costs  of  the  causes  respectiTelj,  and  of  the  mle^  to  abide  the  event,  and    Set  off. 
the  costs  of  the  reference  and  the  award  to  be  in  the  discretion  of  the    Attorney's  lien. 
arlntrator ;  the  attorney  for  the  plaintiff  in  both  actions  being  the  same. 
The  arbitrator  decided  the  cause  in  this  Court  in  &y our  of  the  defendant, 
&nd  the  cause  in  the  county  court  in  favour  of  the  plaintiff  with  damases 
45/.  IQb.  &{.,  and  gave  the  plaintiff  the  costs  of  the  reference,  and  divided 
the  costs  of  his  awaid :  Held  that,  under  Reg.  Gen.  Hit.  2  IT.  4.  r.  93., 
the  costs  of  the  cause  in  this  Court,  and  of  the  rule,  could  not  be  set  off 
agiinst  the  money  and  costs  payable  to  the  plaintiff  in  the  other  cause, 
to  the  prejudice  of  the  lien  of  the  plaintiff's  attorney,  as  they  were  not 
"interioctttoiy  costs  in  the  same  suit^  awarded  to  the  adverse  party," 
within  the  proviso  to  that  rule. 

A  VERDICT  having  been  obtained  for  the  plaintiff 
in  this  canse,  a  rule  nisi  for  a  new  trial  was  granted. 
On  the  hearings  this  Court,  by  consent,  set  aside  the 
Terdicty  and  ordered  that  the  cause,  and  another  cause  of 
Link  and  ffUliams  against  the  same  defendant,  then 
pending  in  the  county  court  of  Carmarthen^  and  all  mat- 
ten  in  difference  between  the  parties  to  these  causes,  and 
each  of  them,  should  be  referred  to  a  barrister ;  the 
costs  of  the  causes  respectively,  and  of  the  rule,  to  abide 
the  e?ent ;  and  the  costs  of  the  reference  and  the  award 
to  he  in  the  discretion  of  the  arbitrator. 

The  arbitrator  by  his  award  decided  the  cause  of  Litde 
T'  Philpoiti  in  fiftvour  of  the  defendant.  He  decided  the 
cause  of  Little  and  WilUame  v.  Philpotts j  in  favour  of  the 
phdntifb,  with  45L  \0s.  6d.  damages.  And  he  found  that 
there  were  no  other  matters  in  difference  between  the 
parties.  He  gave  to  Little  and  Williams  the  costs  of  the 
reference,  and  divided  the  costs  of  his  award. 

The  award  provided  that,  if  Little  and  WUliams  in  the 
fiwt  instance  paid  the  whole  or  more  than  one  half  of 
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1862.        the  costs  of  the  awards  then  FhilpotU  should  repay  to 

LiTTLB       them  so  much  of  the  amount  as  exceeded  the  half  of 

Philpottb.    ^^  ^^^^  >  ^^^  ^^^9  ^^  Pliilpotts  in  the  first  instance  paid 

the  whole  or  more  than  one  half  of  the  costs  of  the 

award,  then  that  Little  and  Williams  should  repay  to  him 

so  much  of  the  amount  as  exceeded  the  half  of  the  costs. 

In  an  affidavit  hy  the  defendant  in  the  cause  in  this 
Court,  it  was  stated,  in  substance,  that  although  the 
action  was  brought  by  Little  alone  it  really  was  the 
action  of  Williams  also.  It  was  also  stated  that  there 
119  as  no  chance  of  getting  anything  from  the  plaintiff. 
There  was  no  affidavit  on  the  part  of  the  plaintiff  to 
contradict  either  of  these  statements.  The  attorney  for 
the  plaintiff  in  both  actions  was  the  same. 

In  Michaelmas  Term,  1861, 

Quain  obtained  a  rule  calling  upon  the  plaintiff  to 
shew  cause  why  the  costs  of  the  cause  in  this  Court, 
and  of  the  rule,  should  not  be  set  off  against  the  money 
and  costs  payable  to  Little  and  Williams^  which  they  were 
entitled  to  receive  from  the  defendant  under  the  award 
of  the  arbitrator. 

In  the  same  Term,  Nov.  25th, 

WooUett  shewed  cause. — The  question  is  whether, 
when  two  actions  are  referred  together  with  all  matters 
in  difference,  and  the  costs  to  abide  the  event,  and  in 
one  of  the  actions  there  is  no  cause  of  complaint,  the 
judgments  can  be  set  off  without  regard  to  the  lien  of 
the  plaintiff  ^s  attorney  for  his  costs.  The  fact  of  the  two 
actions  being  in  Courts  having  separate  jurisdictions 
makes  no  difference.  By  Beg.  Oen.  HiL  2  W.^  rule 
93  (see  3  jS.  $*  Ad.  388),  "No  set  off  of  damages  or 
costs  between  parties  shall  be  allowed  to  the  prejudice 
of  the  attorney's   lien  for  costs  in.  the  particular  suit 
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against  which  the  set-oflF  is  sought,  provided,  neverthe-        1862. 
leas,  that  interlocutory  costs  in  the  same  suit,  awarded  to        littlb 
the  adverse  party  may  be  deducted/'  Cawell  v.  Betteley  (a)     ph,iJott8. 
decided  that  the  Bule  of  Court  applied  to  causes  referred  to 
an  arbitrator.   Tindal  C.  J.  said,  10  Bing.  433.,  "  It  is  un- 
necessary to  decide  whether  the  arbitrator  had  or  had  not 
authority  to  order  this  set-off  as  between  the  parties  to 
the  two  causes.    The  question  is,  whether  the  Jm*  tertii  of 
the  attorney  is  to  be  governed  by  the  act  of  the  arbitra- 
tor, contrary  to  the  express  provision  of  a  rule  of  Court, — 
in  other  words,  whether  we  shall  put  such  a  construction 
on  the  award  of  the  arbitrator  as  will  defeat  the  rule  of 

Court If  there  had  been  no  arbitration, 

the  parties  could  not,  by  their  own  agreement,  divest  the 
attorney  of  his  lien  on  the  judgment ;  neither  can  they 
by  referring  to  arbitration."  In  Simpson  v.  Lamb  (i), 
upon  an  application  to  set  off  one  judgment  against 
another,  this  Court,  in  the  exercise  of  its  equitable  juris- 
diction, held  that  the  right  of  set-off  was  subject  not  only 
to  the  attorney's  lien  for  costs,  but  to  any  equitable 
rights  acquired  in  the  judgment.  In  Dunn  v.  West  (c), 
which  will  be  relied  on  by  the  other  side,  the  plaintiff 
having  become  bankrupt,  his  assets  had  passed  to  the 
assignees,  and  the  application  was  made  by  the  attorney 
to  enforce  his  lien  against  the  plaintiff  and  his  assignees 
and  the  defendant. 

Quoin,  in  support  of  the  rule. — Reg.  Gen.  H.  2  W.  4. 

r.  93.  has  no  application  here ;  it  applies  only  to  the 

set-off  of  damages  or  costs  between  the  same  parties  in 

different  suits ;  Scoit  v.  Count  de  Richebourg  {d),  per 

(a)  lOBing.  432;  8.  OA  Moo.  ^8,265;  2  Dowl.  P.  C.  780. 
{b)  7E.fB,SL  (c)  10  a  B.  420. 

W  n  a  B.  447.  461. 
VOL.   II.  2   C  B.  &  8. 
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1862.  Jervis  C.  J.  Here  the  parties  to  the  action  in  this 
LiTTLi  Court  and  to  the  plaint  in  the  county  Court  are  not 
Philpotts  *^®  same.  A  plaint  in  a  county  Court  is  not  a  suit 
'  within  the  meaning  of  Reg.  (Jen.  JET.  2  W^  4  r.  93. 
Moreover^  that  Rule  only  ''  applies  to  cases  where 
there  is  a  cross  claim  for  costs  in  separate  actions'^ 
George  v.  Elston  {a\  per  Tindal  C.  J.  Here  the  order 
of  reference  referring  the  two  actions  rendered  the 
whole  of  the  cross  claims  one  transaction^  as  in  Figes 
V.  Adams  (b) ;  and  the  order  is  drawn  up  in  one  suit. 
[Cockbum  C.  J.  It  was  the  intention  to  treat  the 
action  and  the  plaint  as  two  actions,  and  amalgamate 
them.]  The  reference  treats  both  as  one  action^  with 
separate  issues ;  and  then  the  costs  of  the  two  actions 
and  of  the  rule  become  interlocutory  costs,  which  by  the 
proviso  to  Reg.  Gen.  H,  2  fV,  4i.  r.  93.  may  be  set  off 
without  regard  to  the  attorney's  lien.  In  Scott  v.  Count 
de  Richebourg  (c)  it  was  held  that  costs  of  issues  in  fact 
found  for  the  plaintiff,  and  costs  of  a  judgment  on  de- 
murrer given  for  the  defendant  in  the  same  suit,  were 
interlocutory  costs  within  the  meaning  of  that  proviso. 
In  George  v.  Elston  (a)  there  was,  as  there  is  here,  an 
affidavit  that  the  plaintiff  was  unable  to  pay  the  costs, 
and  yet  the  Court  refused  to  regard  the  attorney's  lien. 
When  Cowell  v.  Betteley  (rf)  was  decided  George  v.  Ebton 
had  not  been  reported,  and  it  was  not  brought  to  the 
attention  of  the  Court  that  the  two  actions  referred 
were  in  effect  one.  The  decision  in  that  case  is 
explained  by  Mauk  J.  in  Dunn  v.  fFest  (e).  During 
the  argument  he  said,  p.  423,  "  The  report  in  4  Moore 

(a)  1  Bitiff.  N,  a  613.  616;  3  Ihwl.  P.  C.  419. 
{b)  4  Taunt,  G32.  (c)  II  a  B.  447. 

(d)  lOBififf.  432;  4  Afoo,  #  S.  266;  2  I>owl.  P.  C.  280. 
(0  10  a  B,  420. 
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^  Scott,  265^  shews  the  ground  upon  which  the  Court        1862. 
proceeded,  viz.,  that  although  the  parties  might  have        EmLB 
bound  themselves,  so  as  to  give  the  arbitrator  power,  as     phh^potta. 
between  them,  to  set-off  the  costs,  they  could  not  by  their 
agreement  defeat  the  lien  of  the  attorney'' :  and  in  his 
judgment  he  added,  p.  428,  ''  If  an  action  were  brought 
in  the  name  of  the  plaintiff  upon  this  award,  and  a  set- 
off were  pleaded  in  respect  of  the  costs  in  question, 
could  the  attorney's  lien  be  set  up  by  way  of  replication? 
Clearly  not :  and,  if  so,  I  do  not  see  how  we  can  in  this 
way  enforce  the  attorney's  claim.     ....     The  case 
is  distinguishable  from   CoweU  v.  Betteley,  upon  the 
grounds  stated.''     [Blackburn  J.     The  Court  treated  it 
as  an  application  by  the  attorney ;  and  Jervis  C.  J.  said, 
p.  427,  "  Now,  it  is  to  be  observed  that  the  application 
is  made,  not  by  Dunn,  the  party  to  whom  the  money 
was  directed  by  the  award  to  be  paid,  but  by  Dunnes 
attorneys,  who  claim  a  lien  upon  it  for  costs.'*]    At  any 
rate  the  lien  of  the  attorney  is  only  effectual  so  far  as 

the  costs  of  the  plaint. 

Cur.  adv.  vult. 

WiGHTHAN  J.  {Feb.  22d)  delivered  the  judgment  of  the 
Court  After  stating  the  facts  as  set  forth  in  p.  383, 
his  lordship  proceeded : 

Mr.  Quoin  obtained  a  rule  nisi  to  set  off,  against  the 
money  and  costs  payable  to  Little  and  Williams,  the  costs 
of  the  cause  in  this  Court  and  of  the  rule,  to  which  the 
defendant  is  entitled,  as  the  arbitrator  has  decided  the 
event  ui  hia  favour.  Enough  appears  on  the  defendant's 
affidavit  (when  imcontradicted  by  the  other  side)  to  lead 
us  to  the  conclusion  that,  though  the  action  in  this 
Court  was  in  the  name  of  Little  alone,  it  really  was  the 
action  of  Little  and  WUHanu  as  much  as  that  in  the 
2  c  2 
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1862.  County  Court ;  so  that  no  objection  arises  to  the  set-off 
L,„j^g  on  the  ground  that  the  parties  are  not  the  same,  and 
Philpottb  iJidced  no  such  objection  was  raised  before  us.  Mr. 
fVoolIett,  who  shewed  cause^  did  not  object  to  the  set-off 
as  between  the  parties^  but  insisted  that  it  could  not  be 
allowed  to  the  prejudice  of  the  lien  of  the  plaintiffs' 
attorney.  The  whole  question  depends  upon  the  effect 
of  the  general  rule  of  Courts  originally  made  in  Hilary 
Term,  2  fV,  4.,  and  re-enacted  in  the  same  words  down 
to  the  present  time.  By  that  rule  "  no  set-off  of  damages 
or  costs  between  parties  shall  be  allowed  to  the  prejudice 
of  the  attorney's  lien  for  costs  in  the  particular  suit 
against  which  the  set-off  is  sought,  provided,  neverthe- 
lesSy  that  interlocutory  costs  in  the  same  suit,  awarded 
to  the  adverse  party  may  be  deducted.'' 

Mr.  Quain's  argument  was,  adopting  the  words  of 
Mansfield  C.  J.  in  Fiffes  v.  Adams  (a),  that  *'  the  rule  of 
reference  renders  the  whole  of  the  cross  demands,  as  it 
were,  one  transaction,''  and  he  contended  that,  viewing 
it  in  this  light,  the  several  sets  of  costs  must  be  con- 
sidered as  ^'  interlocutoiy  costs  in  the  same  suit,  awarded 
to  the  adverse  party,"  within  the  meaning  of  the  proviso 
in  the  rule.  This,  however,  we  think  is  not  the  case. 
Under  this  award,  as  the  facts  are,  the  defendant  has 
nothing  given  to  him  by  the  arbitrator.  If  the  defend- 
ant had  taken  up  the  award,  and  disbursed  the  whole 
costs  of  the  award  in  the  first  instance  (which  he  appears 
not  to  have  done),  he  would  have  had  a  right  .to  obtain 
under  the  award  half  of  those  costs,  and  would  hare 
had  something  given  him  by  the  arbitrator;  but,  as  it  is, 
he  gets  nothing  except  the  costs  of  the  cause  in  this 
Court  and  of  the  rule.  These  were  taken  out  of  the 
discretion  of  the  arbitrator,  and  are  made  to  abide  the 
(«)  4  7(itt«/.  632.634. 
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erent;  that  event  has  been  determined  by  the  award  in        1SC2. 


iaroar  of  the  defendant^  but  the  costs  are  not  given  to  Littli 
bim  b}r  the  award.  It  is  unnecessaiy  to  say  what  in  our  pbilpotti. 
opinion  would  be  the  case  if  the  arbitrator,  having  power 
to  award  different  sets  of  costs  according  to  his  judg- 
ment, had  by  his  award  given  some  to  one  party  and 
some  to  the  other.  The  present  case  is  one  where 
different  causes  are  referred  to  one  arbitrator,  the  costs 
of  each  cause  to  abide  the  event ;  and,  in  such  a  case,  we 
are  concluded  by  authority,  and  are  bound  not  to  set 
off  the  several  costs  to  the  prejudice  of  the  attorney's 
lien. 

In  Domett  v.  Helyer  (a),  Erie,  for  the  applicant,  took 
the  very  point,  and  "submitted  that  as  both  judgments '* 
in  that  case,  *' arose  out  of  one  award,  it  might  be  an 
exception"  to  the  general  rule  of  Court  (then  very 
recently  made) ;  but  Patteson  J.,  sitting  in  the  Bail 
Court,  refused  to  set  off  the  one  judgment  against  the 
other,  "  except  on  the  condition  of  satisfying  the  attor- 
ney's lien.'*  In  Cowell  v.  BeUeley  (A)  the  Court  of  Com- 
mon Pleas  came  to  a  similar  decision,  Tindal  C.  J.  saying 
that  the  rule  of  Court  was  calculated  to  embrace  causes 
referred  as  well  as  causes  which  are  pursued  to  their 
legal  result.  In  Caddell  v.  Smart  (c)  the  Court  of 
Exchequer  came  to  a  similar  decision,  though  the  report 
does  not  state  the  reasons  assigned  by  them.  We  have 
therefore  the  whole  of  the  three  Courts  putting  the  same 
construction  on  the  rule  of  Court  within  a  very  short 
period  after  it  was  made,  and  we  find  no  decision  the 
other  way. 
Mr.  Quaiuy  in  his  argument,  relied  much  on  Dunn 

{a)  2  Dowl  P.  a  640. 

(6)  10i?t«^.432;  ^ Moo.  ^ 8.  266;  2  DowL  P.  C.  780. 

(0  4iXw/.  P.  C.  760 
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1862.  V.  fFest  (a),  but,  on  examination,  tliat  case  is  no  au- 
UrsLM  thority  in  his  favour.  There  the  plaintiff  had  become 
Phiipotts.  b^iJJ^r^pt*  Before  his  bankruptcy  the  defendant  had 
made  payment  of  the  balance  due  to  the  plaintiffj  after 
deducting  the  amount  awarded  to  the  defendant.  The 
plaintiff's  attorneys  obtained  a  rule  "  calling  upon  the 
plaintiff  and  his  assignees,  and  also  upon  the  defendant, 
to  shew  cause  why  the  defendant  should  not  pay  to  them 
(the  plaintiff's  attorneys)  the  balance/'  Mr.  Quatti,  in 
arguing,  took  it  for  granted  that  the  application  must 
have  been  made  in  the  name  of  the  plaintiff,  though  for 
the  benefit  of  the  attorneys,  but,  as  is  obvious  from  the 
terms  of  the  rule  just  cited,  it  was  an  application  by  the 
attorneys  to  enforce  their  lien  against  both  parties. 
There  is  a  very  marked  difference  between  such  a  case 
and  those  to  which  the  rule  of  Court  is  applicable. 
Where  the  equitable  interposition  of  the  Court  is  required 
by  a  party  to  set  off  one  set  of  costs  or  damages  against 
another,  then  the  Court  may  properly  attach  equitable 
conditions  on  the  party  asking  for  its  equitable  interposi- 
tion. The  general  rule  of  Court  decides  what  one  of  those 
conditions  should  be,  and  so  long  as  that  rule  of  Court 
remains  unrepealed,  the  Court  must  withhold  its  inter- 
position, unless  the  adversary's  attorney's  lien  in  the  suit 
is  saved ;  but  where  the  attorney  himself  is  the  applicant, 
as  he  was  in  Dunn  v.  fFest,  he  must  shew  affirmatively 
some  ground  on  which  the  Court  should  interfere  in  his 
favour.  This  distinction  is  expressed  by  Maule  J., 
both  in  Dunn  v.  West  and  in  Scott  v.  Count  De  Rtche- 
bourg  {b) ;  and  it  will  be  found  that  each  Judge  in  Dunn 
V.  West  bases  his  judgment  on  the  ground  that  the  Court 
had  no  authority  to  interfere  for  the  attorney  as  they 
were  asked  to  do. 

(a)  10  C.  B,  420.  (h)  W  C,  B,  447.  449. 
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The  rule  in  the  present  case,  therefore,  can  only  be       i862. 
made  absolute  on  the  terms  that  it  be  without  prejudice       l,„^ 
to  the  attorney's  lien,  for  his  costs  in  the  plaint,  so  far     phh^otts 
as  regards  the  set-off  against  the  costs  of  the  plaint,  and 
for  his  costs  in  the  reference,  so  far  as  regards  the  set-off 
against  the  sum  awarded,  and  the  plaintiff's  costs  of  the 
reference.    It  may  be  made  absolute  on  these  terms,  but 
as  the  opposition  to  the  rule  has  been  occasioned  by  the 
defendant  demanding  too  much,  it  must  be  on  the  terms 
that  the  costs  of  this  rule  be  borne  by  the  defendant 
If  the  defendant  does  not  within  a  week  intimate  at  the 
Bole  Office  his  election  to  make  the  rule  absolute  on  those 
terms,  it  must  be  discharged  with  costs. 

Bule  accordingly. 


The  Queen  against  The  Inhabitants  of  the    Saturday, 

^  ^  February  22d, 


Order  01 


4. 


Borough  of  Leominstsb. 

By  Stat.  4  &  6  JT.  4.  r.  76.  *.  79.,  no  pauper  shall  be  remored  under  . 

any  order  of  removal  until  twenty-one  days  alter  a  notice  of  chargeability,    aervtee  oy 
accompanied  by  a  copy  of  the  order  and  of  the  examination,  shall  have  ^   , 
been  sent  "  by  post  or  otherwise,"  by  the  overseers  of  the  parish  obtaining    T^^'Tv^  - 
the  order,  to  the  overseers  of  the  parish  to  whom  the  order  is  directed.    4  ^0  W^4 
Hdd  that,  admitting  that  the  delivery  of  those  documents  in  the  ordinarv    ^'^-  '•  ^'  ^ 
manner  would  be  service  of  an  order  or  process  within  stat.  *J9  Car.  2,    ^^*'*«  ^»  ^*  •  • 
c.  7.  *.  6.,  the  transmission  of  them  by  post  under  sect  79  of  stat.  4  &  5   *•  ''• 
W.4.  c.  76.,  where,  by  the  ordinary  course  of  post,  they  reached  on  Sunday 
the  hands  of  the  overseers  of  the  parish  to  whom  the  order  was  directea, 
was  not  void  by  stat  29  Car,  2.  c.  7.  «.  6. 

TTPON  appeal,  at  the  Michaelmas  Quarter  Sessions 
for  the  county  of  Stafford,  in  1860,  against  an 
order  for  the  removal  of  Rose  Scarlett,  the  widow  of 
Edward  Scarlett,  and  her  three  children,  from  the  parish 
of  SedgUy,  in  the  said  county,  to  the  borough  of  Leo- 
ndnster,  in  the  county  of  Hereford,  the  Quarter  Sessions 
confirmed  the  order,  subject  to  the  opinion  of  this  Court, 
on  the  following  case. 
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1862.  The  overseers  and  churchwardens  of  the  respondent 

The  QuxBii  parish  of  Sedgley  sent  to  the  churchwardens  and  over- 
Inhabitants  of  ^®®™  ^^  ^^®  appellant  borough  of  Leominster  the  notice 
EoniMSTKB.  ^f  ^Yie  pauper's  chargeability,  accompanied  by  a  copy  of 
the  order  of  removal  and  a  statement  of  the  grounds  of 
removal  by  the  post  (see  stat  4  &  5  f^  4.  c.  76.  s.  79.> 
These  documents  were  posted  at  Dudley^  on  Saturday 
the  25th  August^  1860.  According  to  the  usual  and 
regular  course  of  the  post,  between  Dtudley  and  Leo- 
minster^  letters  posted  at  Dudley  on  the  Saturday  arrive 
at  Leominster  and  are  delivered  to  the  persons  to  whom 
they  are  addressed  on  the  Sunday.  The  documents 
above  mentioned  were^  in  accordance  with  the  usual 
course  of  the  post,  delivered  by  a  letter  carrier  employed 
by  the  post  ofiice  to  the  parish  officer  of  Leominster  to 
whom  they  were  addressed  on  Sunday  the  26tli  August. 
On  the  12th  September  the  parish  officers  applied  for 
and  on  the  1 5th  September  obtained  a  copy  of  the  depo- 
sitions upon  which  the  order  of  removal  was  made,  and 
notice  of  appeal  for  the  Michaelmas  sessions  and  grounds 
of  appeal  were  in  due  time  given  and  served  on  the 
respondent  parish. 

The  grounds  of  appeal  admitted  the  birth  settle- 
ment of  the  pauper's  husband,  Edward  Scarlett,  and 
of  his  father^  to  be  in  the  appellant  borough,  as  stated 
in  the  grounds  of  removal ;  and  alleged,  amongst  other 
matters,  that  the  service  of  the  order  of  removal  was 
not  in  accordance  with  the  provisions  of  the  statutes  in 
such  case  made  and  provided ;  and  set  up  a  derivative 
settlement  of  Edward  Scarlett,  the  pauper's  husband, 
in  the  parish  of  Wellington^  in  the  county  of  Hereford, 
in  right  of  his  grandfather. 

At  the  hearing,  objection  was  taken  by  the  appel- 
lants that  the  service  upon  the  Sunday  of  the  notice 
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of  chaiigeability,  order  of  removal  and  grounds  of  re-        1862. 
moyal,  ander  the  circumstances  above  stated,  was  alto-     The  Qubxv 
gether  void  under  stat.  29  Car.  2.  e.  7.     On  behalf  of  inhabitants  of 
the  respondents  it  was  contended  that  the  delivery  of  I-«omih8tib. 
the  documents  by  the  servant  of  the  post  office  on  Sunday 
was  not  a  service  within  the  meaning  of  the  29  Car.  2. 
c.  7.  s.  6. ;  the  sending  by  the  post  on  Saturday  being 
in  accordance  with  stat  ^  &  5  fF.  4,  c,  76.,  and  it  ap- 
pearing that  the  documents  would  have  been  in  suffi- 
cient time  if  delivered  on  the  following  Monday.     And^ 
moreover,  that  if  the  Court  of  Quarter  Sessions  should 
hold  the  objection  valid,  then  they  should  be  entitled  to 
ask  that  the  appeal  be  dismissed. 

The  chairman  stated  that  the  justices  then  constitut- 
ing the  Court  were  equally  divided  in  opinion  upon  the 
objection,  and  that,  consequently,  the  hearing  of  the 
appeal  upon  the  merits  must  proceed.  The  appellants 
offered  no  evidence,  and  the  witnesses  for  the  appellants 
were  called  upon  their  subpoena,  but  they  were  not  in 
attendance  and  did  not  appear,  and  thereupon  the  Court 
confirmed  the  order  of  removal  with  costs,  and  afterwards 
granted  the  present  case. 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  service  of  the  notice  of  chargeability,  order  of  re- 
moval and  grounds  of  removal  under  the  above  circum- 
stances was  void. 

If  the  Court  should  be  of  opinion  that  such  service 
was  void,  then  the  order  of  Quarter  Sessions  was  to  be 
set  aside,  and  an  order  made  dismissing  the  appeal  or 
quashing  the  order  of  removal  not  upon  the  merits,  or 
such  other  order  as  this  Court  should  direct.  But  if  the 
Court  should  be  of  a  contrary  opinion,  then  the  order 
of  Quarter  Sessions  was  to  be  confirmed. 

The  case  was  argued,  in  Michaelmas  Term,  1861, 
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1862.        No9.  13thy  before  Coekbum  C.  J.,  Wightman  and  Black- 
The  QuEEK     *""*  JJ* 
Inhabitants  of 

LioMiKSTBB.       j-^  ^^  2>aot»  appeared  for  the  respondents;  but  the 
Court  called  upon 

H*  Matthews  and  A.  Staveley  Hillt  for  the  appellants.— 
First  These  documents  are  within  sect  6  of  stat  29  Car.  2. 
c.  7.|  which  enacts  that  '^  no  person  upon  the  Lord's  day 
shall  serve  or  execute,  or  cause  to  be  served  or  executed, 
any  writ,  process,  warrant,  order,  judgment,  or  decree, 
(except  &c.),  but  that  the  service  of  every  such  writ, 
process,  warrant,  order,  judgment,  or  decree  shall  be  void 
to  all  intents  and  purposes  whatsoever.*'  In  Be  The  In- 
habitants of  AspreU  v.  The  Justices  of  Lancashire  (a)  a 
notice  of  appeal  was  held  to  be  process  within  section  6. 
\^Cochbum  C.  J.  I  doubt  whether  a  document  is  pro- 
cess unless  it  issues  from  a  Court  Wightman  J.  One  of 
the  documents  in  this  case  is  a  copy  of  the  order,  which 
is  within  the  terms  of  sect.  6.]  Then,  as  the  documents 
reached  the  appellants  on  Sunday ^  the  delivery  was  void. 
Stat.  4  &  5  fT.  4.  c.  76.  s,  79.  requires  that  these  docu- 
ments shall  be  sent,  "  by  post  or  otherwise,**  to  the  over- 
seers of  the  parish  to  whom  the  order  of  removal  is 
directed ;  the  permission  to  send  them  by  post  is  in  ease 
of  the  parish  officers  by  whom  they  are  to  be  sent 
[Wightman  J.  Suppose  the  documents  had  remained 
in  the  post  office  until  Mondag.'\  In  The  Queen  v.  7%e 
Inhabitants  of  Slawstone  {b),  it  was  held  that  a  notice  of 
appeal,  sent  by  post  in  pursuance  of  stat  14  &  15  FicL 
c.  105.  s.  10.,  was  to  be  considered  as  <<  given"  (which  b 
the  word  used  in  stat  11  &  12  Fict.  c.  31.  s.  9.)  on  the 

(a)  The  Queen  ▼.  Th§  Inhahitanis  of  SUiwstone,  16  Jur,  1067,  note. 
{h)  ISQ.B,3S8. 
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day  on  which,  according  to  the  ordinary  course  of  poBt,        1862. 

it  would  have  reached  the  person  to  whom  it  was  sent.     The  Qcbbh 

though  in  fact  it  was  delivered  on  a  later  day.     [Black"  inhabitonta  of 

bum  J.     The  Queen  v.  The  Inhabitants  of  Slawstone  (a)    ^^ouivkmr. 

does  not  decide  that  delivery  of  the  notice  on  the  later 

day  would   not  be   good  if  it  was    in   time.      Cock-* 

bum  C.  J.     In  that  case  there  was  no  question  about 

delivery  on  Sunday.    These  documents  would  be  sure  to 

reach  the  appellants  on  Monday  at  latest,  which  would 

be  in  time.]     In  Colvill,  appt,  Lewis,  resp.  (5),  it  was 

held  that  a  notice  of  objection  to  the  person  on  the  list 

of  voters  for  a  parliamentary  borough  which  was  sent  to 

him  by  post  in  pursuance  of  stat.  6  &  7  Vict  c,  18.  s.  101 ., 

and  which,  in  the  ordinary  course  of  post,  was  delivered 

on  Sunday,  was  well  served ;  but  that  was  because  such 

a  notice  is  not  a  warrant,  process,  or  order  within  stat. 

29  Car.  2.  c.  7.  #.  6.     As  soon   as   the  documents   are 

delivered  by  the  postman  at  the  house  of  the  overseer 

they  are  served.     In  Be  The  Inhabitants  of  Jsprell  v. 

The  Justices  of  Lancashire  (c)  service   of   notice    of 

appeal  on  Sunday  was  held  bad,  though  it  was  argued 

that  such  service,  being  the  act  of  the  servants  of  the 

post  office,  was  no   default  of  the   overseers  sending 

the  notice.      In   that  case  service    on    the  following 

Monday  would   have   been  too  late  :   but  it  has  been 

decided  that  service  of  a  writ  and  of  a  notice  of  plea  on 

Sunday  is  absolutely  void  as  a  matter  of  public  policy ; 

Taylor  v.  PhiUips  (rf),  Boberts  v,  Monkhouse  (e).    [They 

also  cited  Hughes  v.  Budd  (J)  and  Be  Eggington  (^)J 

(a)  18  Q.  B.  388.  (6)  2  C.  B.  60. 

(c)  16  JW.  1067,  note.  (d)  3  East,  165. 

W  S^East,  647.  (f)  S  Bawl.  P.  C.  315. 

(ff)2E.f  B.  111. 
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1862.        [  Wightman  J.     In  Doe  v.  Roe  (a),  where  a  declaration 
The  Qdben    in  ejectment  was  left  at  the  house  of  the  tenant  in  pos- 
Inhabitants  of  Session  on  Saturday y  but  he  did  not  receive  it  until  the 
Lbomihstbb.   Sunday^  it  was  held  that  that  was  not  good  service.]    In 
McHeham  v.  Smith  (6)  the  service  of  a  rule  for  an  at- 
tachment on  Sunday  was  held  bad;  though  service  of 
it  on  a  later  day  would  have  been  in  time.     [^Cockbum 
C.  J.     That  service  could  onlj  have  been  effected  by  an 
individual  specially  employed  for  the  purpose.  The  ques- 
tion in  this  case  is  whether  sect  6.  of  stat.  29  Car.  2.  c.  7. 
attaches  on  the  new  mode  of  sending  these  documents 
provided  by  stat.  4t&  5W.4.C.  76.  s.  79.    Blackburn  J. 
Personal  service  of  these  documents  is  not  required.]    It 
must  be  shewn  that  they  reached  the  overseers,  other- 
wise the  Sessions  would  not  have  jurisdiction  to  hear 
the   appeal ;    The  Queen  v.  The  Recorder  of  Shrews- 
bury (c).     [Cockbum  C.  J.     Stat  29  Car.  2.  c.  7.  s,  6. 
was  intended  to  prevent  a  man  from  being  employed 
in   his  worldly  calling  on   the  Sabbath,  but  can  that 
enactment  apply  to  a  delivery  of  letters  and  other  docu- 
ments which  is  contemplated  by  the  legislature  as  an 
ordinary  practice?     In  Re  The  Inhabitants  of  Asprell 
V.  The  Justices  of  Lancashire  {d)  it  was  necessary  that 
the  overseer  should  take  cognizance  of  the  notice   of 
appeal  delivered  on  Sunday^  which  also  the  legislature 
intended  should  not  be;  but  if  the  letter  is  delivered 
on  Sunday^  and  the  overseer  does  not  open  it  until 
the  next  day,  it  would  be  a  good  service  on  Monday. 
Wightman  J.     Suppose  stat  4  &  5  ^.  4.  c.  76.  s.  79. 
had  not  passed,  and  a  special  messenger  had  delivered  the 
documents  in  a  letter.     Cockbum  C.  J.     A  special  mes- 

(a)  6  ^.  #  C.  764.  (b)  8  T.  R.  86. 

(c)  lE.fB.7U.  W  16  Jur,  1067,  not©. 
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senger  disturbs  the  privacy  of  the  house.]    In  TTie  Queen        1862. 
V.  The  Justices  of  Middlesex  (a)  Erk  J.  held  that  service  of    The  Quikm 
notice  of  appeal  against  a  bastardy  order  upon  the  mother  inhabhjiiits  of 
on  Sunday  would  not  be  good,  and  therefore  that  day    I-«oMiii8TEa. 
was  to  be  excluded  from  the  calculation  of  the  twenty- 
four  hours  within  which  notice  was  required  to  be  given 
by  Stat.  7  &  8  Vict  c.  101.  s.  4.    [Blackburn  J.    In  mer- 
cantile matters  the  person  receiving  a  letter  is  bound  by 
ihc  course  of  the  post;  Adams  v.  LindseU{b\  Dunlop  v. 
Biggins  {c).     The  fact  of  putting  the  documents  into 
the  post  office  may  be  sufficient,  without  more,  for  the 
purpose  of  computing  the  time,  but  it  is  another  step  to 
say  that  the  delivery  of  the  post  is  a  service  within 
Stat.  29  Car.  2.  c,  7.  s.  6.] 

Secondly,  the  Court  of  Quarter  Sessions  were  equally 
divided,  and  there  was  no  decision  on  the  merits.  The 
case  ought  to  have  been  adjourned,  as  was  done  in  TTie 
King  V.  The  Justices  of  Monmouthshire  {d).  According 
to  The  Queen  v.  The  Recorder  of  Shrewsbury  (e)  if  the 
objection  was  good  the  appeal  should  have  been  dismissed. 
[Cockbum  C.  J.  The  Court  of  Quarter  Sessions  agreed 
that  the  hearing  of  the  appeal  upon  the  merits  should 
proceed,  and  reserved  the  question  of  law  for  the  opinion 
of  this  Court.  Blackburn  J.  What  was  done  at  the 
Sessions  was  no  more  than  what  is  done  in  this  Court 
when  the  Court  is  equally  divided  and  the  junior  Judge 
withdraws. 

/.  E.  DaviSf  for  the  respondent — Assuming  that  an 
order  of  removal  is  process  within  stat  29  Car.  2.  c.  7. 

(a)  17  L,  J,  M.  a  111 ;  12  Jur.  434. 

(*)  13.4- A.  681.  (c)  1  K  L,  Ca.  381. 

(rf)  8  B.  #  a  137.  (e)  IE.4B.  711. 
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1862.        s.  6.,  the  delivery  of  it  by  poet  is  neither  within  the  letter 
The  QuKB»    of  the  enactment,  nor  within  the  mischief  intended  to  be 
Inhabitants  of  guarded  against.     In  Rawlins,  appt,  2%^  Overseers  of 
West  Derby  J  resps.  (a),  Erie  J.  observed,  "  The  overseer 
who  receives  the  notice  is  not  called  upon  to  perform 
any  duty  that  can  interfere  with  the  most  scrupulous 
observance  of  the  Lord's  day."    [Cockbum  C.  J.     That 
observation  applies  to  any  process.     Wightman  J.     The 
observation  was  made  with  reference  to  the  quality  of 
the  dpcument  sent — to   shew  that  it  was  not  process 
within  Stat.  29  Car.  2.  c.  7.  s.  6.]     Section  79  of  stat. 
4  &  5  fT.  4.  c.  76.  and  sect.  9  of  stat.  11   &  12  Vict. 
c.  31.  mention  the  sending  of  the  documents  as  the  send- 
ing of  a  notice  of  dishonour  of  a  bill  of  exchange  would 
be  spoken  of.     Assuming  that  a  notice  sent  by  post  is 
to  be  considered  as  given  on  the  day  on  which,  accord- 
ing to  the  ordinary  course  of  post,  it  would  reach  the 
person  to  whom  it  is  sent, — as  laid  down  by  Lord  Camp- 
bell  in  The  Queen  v.  The  Inhabitants  of  Slawstone  (&),  and 
adhered  to  by  the  Court  in  The  Queen  v.  The  Recorder 
of  Richmond  (c), — a  statutory  direction  that  a  document 
shall  be  sent  by  post  does  not  make  the  delivery  of  it  by 
post  amount  to  service.     There  is  a  distinction  between 
acting  under  the  direction  of  an  enactment  which  autho- 
rizes the  sending  by  post  and  delivering  by  a  private 
messenger.     In  Re  The  Inhabitants  of  Asprell  v.  The 
Justices  of  Lancashire  {d).  Lord  Campbell  said,  «You 
cannot  make   out   that   the   notice  of  appeal  was  de- 
livered fourteen  days  at  least  before  the  first  day  of 
the  sessions,  without  assuming  the  delivery  of  the  notice 
on  Sunday  to  be  valid."    In  that  case  a  service  on  the 

(a)  2  a  B.  72.  82.  (6)  18  Q.  ^.  38a  392. 

(c)  E.  B,  #  E.  263.  (d)  16  Jur,  1067,  note. 
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following  Monday  would  have  been  too  late.     Here  the        1862. 
delivery  on  Sunday  would  be  good  for   the  Monday    The  Qusbx 
following.     [He   cited  The  Queeti  v.   The  Justices  of  inhabiuntB  of 
K^  (a)  on  Stat  16  &  17  Vict.  c.  97.  s.  107.]     Sup-   1-«oiiik8«». 
pose  a  writ  of  summons  taken   out,  and  a  request 
made  bj  the  party  that  he  might  not  be  served  per- 
sonally but  by  post,  and  it  was  delivered  on  Sunday,  and 
the  defendant  afterwards  appeared  and  attempted  to  set 
it  aade,  could  he  be  heard  to  say  that  the  service  was 
absolutely  void?     [Wightman  J.     According  to  Taylor 
V.  Phillips  (b)  he  might.] 

Cur.  adv.  vult. 

WiGHTMAN  J.  {Feb.  22d)  delivered  the  judgment  of 
the  Court. 

The  question  for  our  decision  in  this  case  is  whether 
ransmission  of  a  notice  of  chargeability  and  copy  of  an 
order  of  removal  and  statement  of  the  grounds  of  removal 
by  post,  under  sect.  79  of  stat.  4  8c  5fV.^.  c.  76.,  where, 
by  the  ordinary  course  of  post,  the  documents  reach  the 
hands  of  the  officers  of  the  parish  to  which  the  removal 
is  about  to  be  made  on  s^  Sunday,  is  void  by  the  operation 
of  the 29  Car.  2.  c.  7.  s.  6.  We  are  of  opinion  that  it 
is  not. 

Admitting  that  the  delivery  of  such  documents  in  the 
ordinary  manner  would  be  service  of  an  order  or  process 
within  the  meaning  of  the  latter  statute,  we  are  of  opinion 
that  transmission  by  post  is  not  such  service.  If  trans- 
mission by  post  had  been  service  or  equivalent  to  service, 
the  provisions  of  sect  79  of  stat.  4  &  5  fV.  4.  c.  76. 
and  sect.  10  of  stat.  14  &  15  Vict.  c.  105.  would  have 
been  wholly  unnecessary.  The  effect  of  these  enact- 
(a)  18  Ju$tie€  of  ths  iVoev,  327.  (6)  8  Efut,  165. 


V. 

bit 
Lbohinbtes. 
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1862.  nients  is  to  substitute  for  service  something  which  cer- 
The  QuEEH  tainly  was  not  "  service,"  within  the  meaning  of  this 
Inhabiumts  of  term,  as  used  in  the  29  Car.  2.  c.  7.  s,  6.  It  appears  to 
us  that  it  would  be  to  put  a  forced  construction  on  the 
latter  statute  to  bring  within  its  operation  something 
which  at  the  time  of  its  enactment  would  not  have  been 
within  its  terms,  and  which,  properly  speaking,  is  not, 
even  by  implication,  brought  within  them  now.  The 
statutes  to  which  we  have  referred  do  not  say  that  the 
sending  by  the  post  shall  be  service :  they  permit  trans* 
mission  by  the  post  in  lieu  of  service. 

Nor  is  it  clear  that  the  evil  or  inconvenience  contem- 
plated by  the  29  Car.  2.  c  7.  s,  6.,  exists  in  such  a  case. 
There  is  no  desecration  of  the  Sabbath  by  the  employ- 
ment of  an  agent  for  the  special  purpose  of  serving 
process ;  no  disturbance  of  the  privacy  of  the  party  to  be 
served ;  or  (necessarily)  any  distraction  of  his  mind  from 
matters  of  higher  consideration.  If  the  letter  be  delivered 
at  all  on  Sunday  (which  must  depend  on  the  postal 
regulations  of  the  district  or  parish),  it  will  be  delivered 
by  the  letter  carrier  in  the  course  of  his  ordinary  rounds. 
It  IB  optional  with  the  overseer  whether  he  will  open  the 
letter  or  reserve  its  perusal  to  the  following  day.  And  as 
the  legislature,  in  passing  the  modem  enactments  for  the 
transitiission  of  these  notices  by  post,  was  of  course  per- 
fectly familiar  with  the  existing  practice  of  the  post 
office  in  respect  of  the  delivery  of  letters  on  Sunday,  we 
cannot  but  think  that,  if  it  had  been  intended  to  make 
such  notices  void  if  they  happened  to  reach  the  officers 
oF  the  opponent  parish  on  a  Sunday,  some  provision  to 
that  effect  would  have  been  added. 

We  are  also  forcibly  struck  by  the  inconvenience  which 
might   arise   from   holding   the   objection   to   be   fatal. 
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parishes,  where  the  course  of  the  posts  upon  which  the     thc  Qubbn 
precise  hour  of  delivery  may  depend  may  be  wholly  inhabitants  of 
unknown  to  the  parish  officer  transmitting  the  document    LEOMiHaiM*. 
The  existence  or  the  non-existence  of  a  cross-post  may 
make  a  letter,  which  was  calculated  to  reach  its  desti- 
nation on  a  Saturday  or  Monday^  arrive  a  day  later  or 
sooner.    An  alteration  in  the  arrangements  of  the  Post 
office,  or  even  an  accidental  and  unforeseen  delay,  may 
have  the  same   effect.     And   as   these   objections   are 
generally  taken,   not    to   uphold   the  sanctity  of   the 
Sabbath,  but  to  defeat  justice,  such  might  be  the  effect 
eTen  where  there  may  have  been  a  total  absence  of  all 
intention  to  violate  the  Act  of  Charles  the  Second. 

It  appears  to  us  therefore  that  the  right  course  is  to 
treat  the  case  as  not  falling  within  the  provisions  of  the 
latter  statute ;  while,  at  the  same  time,  conformably  to 
the  decision  in  Re  The  Inhabitants  of  Asprell  v.  Tlie 
Justices  of  Lancashire  (a),  we  should  treat  the  notice, 
when  received  on  the  Sunday,  as  operating  only  (so  far 
as  time  is  concerned)  from  the  ensuing  day. 

Order  confirmed. 
{a)  16  Jur.  1067,  note. 
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Pleading. 
Replication. 
Departure. 
Demurrer. 


Brine  against  The  Great  Western  Railway 
Company. 

Declaration  stated  that  the  defendants  wrongfully  raised  an  emhankment 
near  the  plaintiff's  honse,  and  wrongfully  continued  the  same,  by  reason 
whereof  large  quantities  of  water  flowed  against  and  into  the  house:  with 
an  averment  of  special  damage.  Plea,  that  the  embankment  was  raised  and 
continued  by  the  defendants  under  certain  Acts  of  Parliament  Bepli- 
cation :  that,  although  the  embankment  was  raised  and  continued  under 
the  Acts  of  Parliament,  the  flowing  of  the  water  against  and  into  the  plain- 
tiflTs  house  was  occasioned  by  the  wrongful  construction  and  negligent  and 
improper  raising  of  the  embankment,  and  the  want  of  proper  and  suf- 
ficient drainj  to  the  same,  and  the  continuing  the  embankment  so  wrong- 
fully constructed  and  insufficiently  drained.    On  demurrer,  held: 

1.  That  a  departure  in  pleading  was  ground  of  general  demuzrer. 

2.  That  the  replication  was  not  a  departure  from  the  declaration ;  hy 
Crompton  and  SmoAibui  n  JJ.,  Cockburn  C.  J.  not  assenting. 

n^HE  declaration  stated  that  the  plaintiff  was  lawfiillj 
possessed  of  a  messnage  and  premises  sitnate  at 
AdbeTy  in  the  parish  of  Trent,  in  the  county  of  Somerset, 
in  which  messuage  and  premises  the  plaintiff  and  his 
family  resided  and  dwelt.  Nevertheless  the  defendants 
''wrongAilly  raised  and  made  and  formed,  and  caused 
and  procured  to  be  raised,  made  and  formed,  a  certain 
embankment  of  earth  near  the  plaintiff's  said  house  as 
aforesaid,  and  wrongfully  continued  the  same  from 
thence  hitherto ;  by  reason  whereof,  from  thence  con- 
tinually to  the  commencement  of  this  suit,  divers  lai^ 
quantities  of  water  have  run  and  flowed  down  to,  upon, 
against  and  into  the  said  messuage  and  premises  of  the 
plaintiff,  whereby  the  walls,  roofs,  ceilings,  paperings, 
floors,  stairs,  doors  and  other  parts  thereof  and  therein 
being  have  been  greatly  weakened,  injured,  wetted  and 
damaged;  and  by  reason  of  the  premises  the  said  messuage 
and  premises  of  the  plaintiff  became,  and  were,  and  have 
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been^  and  are  damp^  incommodioas  and  less  fit  for 
habitation;  and  also  by  reason  of  the  premises  the 
plaintiff  and  his  family  have  been^  during  all  the  time 
aforesaid,  rendered  sick  and  ill,  and  the  plaintiff  has 
been  obliged  to  call  in  and  employ  divers  medical  men 
in  and  about  curing  the  sickness  and  illness  so  occa- 
sioned as  aforesaid,  and  to  expend  and  lay  out  large  sums 
of  money  in  paying  the  same,  and  in  and  about  remov- 
ing and  caused  to  be  removed  the  said  water  so  flowing 
upon  and  into  his  said  messuage  as  aforesaid.'* 

Second  plea. — That  the  said  embankment  was  raised, 
made  and  formed,  and  continued  by  the  defendants, 
under  and  by  virtue  of  the  powers  of  certain  Acts  of 
Rurliament  granted  in  that  behalf,  to  wit,  "  The  fTtto, 
Somerget  and  Weymouth  Railway  Act,  1845,''  "The 
Great  Western  Railway  Act,  1851,"  and  "  The  Great 
Western  Railway  {Berks,  Hants  and  fFilts,  Somerset  and 
Weymouth)  Act,  1854/' 

Replication  to  the  second  plea. — That  although  true  it 
is  that  the  said  embankment  was  raised,  made  and 
formed,  and  continued  by  the  defendants,  under  and  by 
virtue  of  certain  Acts  of  Parliament  referred  to  in  the 
said  second  plea,  yet  the  plaintiff  says  that  this  is  no 
bar  to  his  claim  in  this  action,  because  he  says  that  the 
ranning  and  flowing  of  the  water  upon,  against  and  into 
the  plaintiff's  messuage,  as  in  the  declaration  mentioned, 
was  and  is  occasioned  by  the  wrongfol  construction  and 
negligent  and  improper  raising,  making  and  forming  of  the 
said  embankment,  and  the  want  of  proper  and  sufficient 
drains  to  the  same,  and  the  continuing  the  said  embank- 
ment so  wrongfully  constructed  and  insufficiently  drained 
from  thence  hitherto,  whereby  and  by  reason  whereof> 
after  the  raising,  making  and  forming  the  said  embank- 
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ment,  and  after  the  making  and  completing  the  railway 
of  which  the  said  enbankment  formed  a  part,  the  said 
running  and  flowing  of  the  water  upon,  against  and 
into  the  plaintiff's  said  messuage  took  place,  and  not 
otherwise. 

Demurrer  and  joinder  therein. 

The  demmrer  was  argued  in  this  Term,  January 
84th,  by 


Montague  Smith  (with  him  Gadsden)^  for  the  defendants. 
— The  replication  is  a  departure  from  the  declaration :  not 
a  new  assignment.  The  declaration  complains  of  damage 
to  the  plaintiff's  dwelling  house  by  the  wrongful  erection 
and  continuance  of  an  embankment :  the  replication, 
admitting  that  the  erection  and  continuance  of  the  em- 
bankment were  authorized  by  the  statutes  referred  to  in 
the  plea,  introduces  a  new  cause  of  action,  viz.,  n^li- 
gence  in  the  mode  of  erecting  the  embankment  and  in 
not  providing  proper  and  sufficient  drains.  The  plea  is 
an  answer  to  the  declaration,  but  would  not  be  a  good 
rejoinder  to  the  replication ;  and  that  is  a  test  whether 
the  replication  is  a  departure  from  the  declaration. 
[He  referred  to  1  Cliitt.  on  Plead.  674,  7th  ed.,  by 
Greening,  and  the  cases  cited  in  note  (1)  to  Richards 
V.  Hodges  (a).]  [^Cockbum  C.  J.  Suppose  the  statutes 
had  not  been  pleaded,  and  the  case  had  gone  down 
to  trial  on  the  plea  of  not  guilty,  it  would  not  have 
been  necessary  for  the  plaintiff  to  prove  negligence. 
This  is  like  the  case  of  an  action  against  a  person 
for  doing  something  on  his  own  land;  a  replication 
admitting  that  the  defendant  had  a  right  to  do  the 
act,  but  that  it  was  done  negligently,  would  be  a  de- 

(a)  2  Wm$.  Sound.  84  a,6th  ed. 
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parture.]  The  replication  puts  forward  as  a  distinct 
cause  of  action^  not  an  excess  of  authority,  but  negligence 
in  erecting  the  embankment;  and  therefore  it  does  not 
rapport  and  fortify  the  declaration^  but  states  a  new 
caose  of  action.  A  departure  in  pleading  is  ground 
of  general  demurrer.  [^Crompton  J.  Some  doubt  has 
been  thrown  upon  that,  but  we  so  held  in  Barthtt  v. 
Wells  (a),  Cochbum  C.  J.  I  think  departure  is  not 
matter  of  form,  but  of  substance.] 
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/.  B,  Karslake  (with  him  Prideaux\  for  the  plaintifP. 
—First,  departure  is  not  ground  of  general  demurrer. 
[Crompton  J.  It  would  be  inconvenient  if  it  was  not, 
because  the  only  mode  of  taking  advantage  of  a  depar- 
tore  is  by  demurrer,  and  special  demurrers  are  abolished.] 
The  defendants  might  have  gone  before  a  Judge  at  cham- 
bers and  had  the  replication  reformed.  [^Cochhum  C.  J. 
That  would  not  be  a  convenient  or  satisfactory  mode  of 
disposmg  of  the  matter.  One  of  the  grounds  of  our 
decision  in  Barthtt  v.  Wells  (a)  was  that  the  replication 
was  a  departure.] 

Secondly,  the  replication  is  not  a  departure.  It  is 
consistent  with  the  declaration  and  states  the  same 
cause  of  action.  The  declaration  states  that  the  de- 
fendants *' wrongfulljr''  erected  the  embankment;  and 
that  word  may  be  taken  to  include  negligence.  The 
plea  founded  on  the  statutes  is  prim&  facie  an  answer  to 
the  declaration ;  and  the  replication  answers  the  plea 
by  shewing  that,  though  the  erection  of  the  embankment 
was  rightful  under  the  statutes,  it  was  wrongful  by  reason 
of  n^ligence.  [Crompton  J.  The  word  ''wrongful*'  in 
this  declaration  may  be  construed  to  mean  without  any 
(a)  XB.^S.  836. 
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authority  under  law  or  statute.  The  defendants  set  up 
certain  things  as  a  lawful  excuse;  then  the  plaintiff  may 
shew  that  the  excuse  is  not  sufficient.  Cockbum  &  J. 
The  plaintiff^  who  knows  what  his  cause  of  action  is^  shoold 
state  it  as  early  as  possible.  Why,  by  his  omission  to 
allege  negligence  in  his  declaration,  should  the  defendants 
be  put  to  plead  their  Acts  of  Parliament?]  The  plaintiff, 
in  framing  his  declaration,  does  not  know  what  defence 
will  be  set  up^  and  he  is  not  bound  to  look  through  the  de- 
fendants* Acts  of  Parliament  to  see  whether  they  have  a 
justification  under  them.  [  Crompton  J.  The  declaration 
in  Turtier  v.  The  Sheffield  and  Rotherham  Railway  Ccmr 
pany  (a)  did  not  allege  that  the  houses  injured  by  the 
works  of  the  railway  Company  were  so  injured  without  the 
consent  of  the  owners,  and  were  not  specified  in  the  sche- 
dule annexed  to  the  Company's  Act ;  those  aUegations 
were  introduced  in  the  replication  to  a  plea  justifying 
under  the  Company*s  Act.  The  advantage  of  this  mode  of 
pleading  is,  that  the  authority  under  which  the  defend* 
ants  did  the  act  complained  of  is  shewn.]  The  cause  of 
action  is  contained  in  the  per  quod,  as  in  Lawrence  v.  Tht 
Cheat  Northern  Railway  Company  (&);  so  that  the  means 
by  which  the  damage  was  caused  need  not  be  stated.  The 
forms  of  pleadings  given  in  schedule  B.  to  The  Common 
Law  Procedure  Act,  1852,  15  &  16  VicU  c.  76.,  ex- 
clude all  common  words  of  mere  form,  such  as  ''  vi  et 
armis,*'  "  wrongfully,''  &c.  In  an  action  for  diverting 
the  flow  of  a  stream  from  the  defendants  mill,  Na  30, 
the  declaration  simply  states  ^'  That  the  defendant,  by 
cutting  the  bank  of  the  said  stream,  diverted  the  water 
thereof  from  the  said  mill/'  This  declaration  would  have 
been  good  without  the  word  "  wrongfully." 

(a)  10  M.  #  W.  42:%  (A)  16  Q.  B.  643. 
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Montague  Smith,  in  reply.— Although  the  forms  giyen 
in  The  Common  Law  Procedure  Act,  1852, 15  &  16  Vict. 
c.  76.,  have  left  the  declaration  at  large,  still,  where  neg- 
ligence is  the  gist  of  the  action,  the  declaration  should 
all^  it.  [Crompton  J.  The  plaintiff  should  state  in 
his  declaration,  as  shortly  as  he  can,  the  legal  result  of 
the  iacts  which  constitute  his  cause  of  action.]  The 
plamtiff  must  recoTcr  on  the  statement  of  the  cause  of 
sction  in  his  declaration.  Only  one-tenth  of  the  damage 
may  haye  arisen  from  the  negligence,  and  the  plaintiff  may 
have  already  received  compensation  for  that  occasioned  by 
erecting  the  embankment.  If  the  declaration  had  charged 
n^hgence,  the  defendants  would  have  pleaded,  as  to  erect 
ing  the  embankment,  the  authority  under  their  statutes, 
and  as  to  the  negligence,  not  guilty ;  or  they  would  only 
have  pleaded  a  plea  to  the  negligence.  This  declaration 
would  have  been  supported  without  proof  of  negligence ; 
whereas  the  replication  puts  forward  negligence  as  the 
real  cause  of  action,  and  is  therefore  a  departure  :  Palmer 
T.  Stone  (a),  cited  in  note  (1)  to  Richards  v.  Hodges, 
2  Wms.  Saund.  84  c,  6th  ed.  [J.  B.  Karslake.— 
Palmer  v.  Stone  is  commented  upon  by  Manning  Serjt. 
in  note  (a)  to  Evans  v.  Elliott  {by\  [Crompton  J.  The 
replication  in  that  case  set  up  entirely  new  matter.] 
It  must  be  assumed  that  the  Acts  of  Parliament 
under  which  the  defendants  justify  were  known  to  the 
plaintiff 
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Feb.  22.    CaoMPTON  J.  (sitting  alone)  read  the  fol- 
lowing judgments. 


(a)  2  WiU.  96. 


(6)  6  iV.  #  AT.  606. 608. 
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MellorJ.  The  declaration  in  this  case  alleged  that  tbe 
defendants,  whilst  the  plaintiff  was  possessed  of  and  resi- 
ding in  acertain  dwellinghouse, wrongfully  raised  and  con- 
tinued a  certain  embankment  of  earth  near  the  plaintiff's 
said  house,  by  reason  whereof  large  quantities  of  water 
have  run  and  flowed  down  to  and  upon  and  against  the 
said  dwelling  house  of  the  plaintiff,  rendering  it  damp 
and  incommodious^  and  less  fit  for  habitation,  &c.  To 
this  declaration  the  defendants,  for  a  second  plea,  pleaded 
that  they  raised  and  continued  the  said  embankment 
under  the  powers  and  provisions  of  three  Acts  of 
Parliament  granted  in  that  behalf.  To  this  plea  the 
plaintiff  replied  that,  although  true  it  was  that  the 
said  embankment  was  raised,  made  and  continued  by 
virtue  of  the  powers  and  provisions  of  the  said  Acts  of 
Parliament,  yet  he  said  that  the  plea  was  no  bar  to  his 
claim  because  he  said  that  the  running  and  flowing  of 
the  water  to  and  against  his  said  dwelling  house,  in  tbe 
declaration  mentioned,  was  occasioned  by  the  wrongful 
construction,  and  negligent  and  improper  raising  and 
making  of  the  said  embankment,  and  the  want  of  proper 
and  sufficient  drains  to  the  same.  To  this  replication  the 
defendant  demurred,  alleging  it  to  be  a  departure  from 
the  declaration.  * 

Upon  the  argument  it  was  contended,  by  the  plaintiffs, 
that  a  departure  in  pleading  was  not  ground  of  gene- 
ral demurrer :  but  we  thought  this  point  not  open  for  the 
plaintiff  in  this  Court  afler  our  recent  decision  in  the 
case  of  BaHleU  v.  Wetts,  I  S.  ^  &  836;  see  also  notc(l) 
to  Richards  v.  Ilodges,  2  Wms.  Sound.  84/,  6th  ed. 

The  real  question  on  the  argument  was,  whether  the 
replication  was  a  departure  from  the  declaration.  On  con- 
sidering what  is  the  gravamen  of  the  charge  alleged  in 
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the  declaration^  I  am  of  opinion  that  the  replication  is 
no  departure.  The  substance  of  the  complaint  in  the 
declaration  is  the  wrongfully  raisings  making  and  con- 
tinmng  an  embankment  near  the  pkintiff's   dwelling 
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run  and  flow  to  and  against  such  dwelling  houscy  whereby 

it  was  rendered  damp  and  incommodious^  &c.     The 

plea  excuses  the  making  and  raising  of  the  embankment 

under  the  provisions  of  three  Acts  of  Parliament^  to  which 

the  plaintiff  in  substance  replies^  that  his  complaint 

against  the  defendants  is,  not  for  the  lawful  exercise  of 

the  powers  conferred  upon  them,  but  for  the  causing  the 

water  to  run  and  flow  against  his  dwelling  house  by  the 

wrongful  construction  of  the  embankment,  and  by  the 

negligent  and  improper  raising  and  making  it  without 

proper  drains.      It  appears  to  me  that  the  substance  of 

the  complaint,  both  in  the  declaration  and  replication,  is 

the  wrongful  causing  of  the  water  to  run  and  flow  against 

the  dwelling  house  of  the  plaintiff,  and  although  it  may 

be  doubtful  whether  the  replication  is  to  be  considered 

as  an  informal  traverse  of  the  plea,  or  in  the  nature  of  a 

new  assignment,  it  appears  to  me  not  to  be  obnoxious  to 

the  very  wholesome  rule  against  departure  in  pleading. 

In  Co,  UtL  304  a,  as  cited  in  note  (1)  to  Richards  v. 

Hodges,  2  Wms.  Sound  84  a.  6.,  6th  ed.,  "  a  departure 

in  pleading  is  said  to  be,  when  a  man  quits,  or  departs 

from  the  ground  which  he  has  first  relied  upon,  and  has 

recourse  to  another '' ;  and  the  rule  is  stated  by  Tindal 

C.  J.  in  Prince  v.  Brunatte  (a)  in  the  following  terms : 

''  Undoubtedly,  where  a  replication  does  not  consist  with 

or  fortify  the  declaration,  it  is  a  departure  in  pleading; 


(a)  1  Bing,  ^;  C.  436.  438;  1  Scott,  342.  345. 
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for  a  plaintiff  ia  not  entitled  to  declare  in  respect  of  one 
right,  and  then  to  set  up  another  in  his  replication.  The 
only  question  here,  is,  whether  this  replication  does  not 
set  up  a  title  inconsistent  with  that  disclosed  in  the 
declaration.^'  Another  test  of  a  departure  in  pleading 
is  stated  by  Tindal  C.  J.  in  Smith  v.  Nicolls  (a)  as  fol- 
lows "  That  which  is  a  departure  in  pleading  is  a  yariance 
in  evidence;  and  if  the  evidence  in  support  of  the 
replication  would  sustain  the  all^ation  in  the  declaration, 
there  is  no  departure."  Applying  that  test  to  the  present 
case,  it  appears  to  me  that  the  evidence  necesssiy  to 
prove  the  matter  alleged  in  the  replication  is  not  incon- 
sistent with,  but  would  clearly  support,  the  allegations  in 
the  declaration. 

Tried  therefore  by  the  test  of  variance  in  evidence,  as 
suggested  in  Smith  v.  NicoUi,  I  think  that  the  objection 
fiuls,  and  that  the  plaintiff  is  entitled  to  recover  on  this 
demurrer.  The  case  of  Palmer  v.  Stone  (i),  cited  by  Mr. 
Smith,  is  clearly  distinguishable,  inasmuch  as  the  plea 
was,  that  the  defendant  impounded  the  mare  damage 
feasant,  which  is  a  private  trespass,  whereas  the  rejoinder, 
that  the  mare  was  mangy,  set  up  that  which  is  a  common 
nuisance. 

I  am  therefore  of  opinion  tliat  the  plaintiff  is  entitled 
to  judgment. 


CaoHPTON  J.  I  concur  with  my  brother  MeUor  in 
thinking  that  the  replication  in  this  case  is  no  departure 
from  the  declaration.  The  declaration  is  for  wrongfully, 
that  is,  without  lawful  excuse,  causing  the  water  to  flow 


(a)  6  Jiing,  N.  C.  208.  218;  7  Scott,  147.  164. 
(6)  2  WUs.  06. 
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on  the  plaintiff's  land  and  against  his  house  by  means  of 
an  embankment,  and  so  injuring  his  premises,  and  the 
plea  is  a  justification  for  so  causing  the  water  to  flow  and 
injure  the  premises  under  the  authority  conferred  on  the 
defendants  by  three  Acts  of  Parliament  The  replica- 
tion is  very  inartificially  drawn,  but  it  appears  to  me  in 
substance  to  avoid  the  plea,  either  by  way  of  informal 
denial  that  the  acts  complained  of  were  justified  by  the 
authority  of  the  statutes,  or  by  way  of  shewing  how 
they  were  not  justified. 

The  replication  commences  by  a  statement  that  it  is 
true  that  the  embankment  was  raised  under  the  powers 
of  the  Acts,  and  then  goes  on  to  shew  tliat  it  was  negli- 
gently and  improperly  constructed,  so  as  to  shew  that 
it  was  not  justified  by  the  powers  of  the  Acts.  This 
seems  repugnant  and  inartificial,  but,  taken  according 
to  its  real  meaning,  seems  to  me  to  amount  to  saying, — 
though  you  had  the  authority  of  the  Acts  of  Parliament, 
and  were  raising  your  embankment  imder  their  autho- 
nty,  yet  you  did  not  so  construct  your  embankment 
as  to  make  it  a  work  done  under  the  authority  of  the 
statutes. 

The  distinction  is  now  clearly  established  between 
damage  from  works  authoriaed  by  statute,  where  the 
party  generally  is  to  have  compensation  and  the  autho- 
rity is  a  bar  to  an  action,  and  damage  by  reason  of  the 
works  being  negligently  done,  as  to  which  the  owner's 
remedy  by  way  of  action  remains :  and  it  seems  to  me 
that  the  effect  of  the  plea  and  replication,  fairly  con- 
sidered as  on  general  demturer,  is,  that  the  plea  says, 
what  you  complain  of  anses  from  works  justified  under 
statutes,  and  for  which  your  remedy,  if  any,  is  for  com- 
pensation; and  that  the  replication  inartificially  answers 
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this  by  saying  the  works  causing  the  injury  were  not 
authorized  by  the  Acts  of  Parliament,  but  were  negli- 
gent and  improper  works,  for  which  you  are  answerable 
in  damages. 

Whether  the  replication  is  a  mere  informal  denial,  or 
whether  it  explains  why  the  plea  is  not  a  bar,  or  is  in 
the  nature  of  a  replication  of  excess,  it  is  not  necessary 
to  inquire. 

The  plea,  pleaded  iu  a  compendious  and  general  form, 
that  the  works  were  done  under  the  authority  of  the 
statutes  must,  I  think,  be  construed  as  if  it  contained 
all  the  necessary  averments  of  a  special  plea  expanded 
on  the  record,  and  would,  I  think,  be  bad  if  not 
construed  to  contain  expressly  or  impliedly  an  aver- 
ment that  the  works  were  such  as  were  authorized  by 
the  Act  And  to  this  averment  the  replication  seems  to 
me  to  contain  a  direct  answer.  It  might  depend  on  the 
mode  in  which  the  special  plea,  if  expanded  on  the 
record,  were  framed,  whether  the  formal  mode  of  answer- 
ing  the  plea  would  be  by  a  denial  of  the  averment  of  the 
acts  complained  of  being  justified  by  the  statutory 
authority,  or  whether  a  new  assignment  or  replication  of 
excess  might  be  rendered  necessary  by  reason  of  the 
plea  containing  an  averment  of  quae  est  eadem,  or  of  the 
acts  being  done  under  the  statutory  authority  wiAout 
any  unnecessary  damage.  But  these  questions  no  longer 
arise  in  the  general  mode  of  pleading  adopted  in  this 
case,  which  seems  sufficient,  as  special  demurrers  are  no 
longer  allowed.  It  is  sufficient  if  the  replication  con- 
tains, as  I  think  it  does,  either  a  denial  that  the  Acts 
complained  of  were  authorized  by  the  statutes,  or  an 
explanation  how  they  were  not  so  authorized. 

Suppose  that  this  case  had  arisen  before  the  new  rules 
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of  pleading,  when  the  whole  matter  of  defence  would  1862. 
have  arisen  nnder  the  general  issue  of  Not  guilty.  The 
plaintiff  would  have  proved  the  injury  to  his  premises 
hy  the  water  being  thrown  upon  them  by  means  of  the 
embankment.  The  defendants  would  have  shewn  their 
authority  under  the  Acts  of  Parliament^  and  the  plain- 
tiffs answer  would  have  been  that  the  construction  of 
the  works  was  such  as  was  not  authorized  by  the 
statutes.  The  eyidence  which  would  prove  the  replica- 
tion would  therefore  support  the  declaration,  according 
to  the  test  proposed  by  Lord  Chief  Justice  Tindal,  cited 
by  my  brother  Mellor;  and  it  should  be  observed  that 
the  facts  in  the  replication  do  not  the  less  prove  the 
declaration  because  the  replication  contains  something 
more  in  answer  to  the  plea  than  would  be  necessary  to 
prove  the  declaration,  so  long  as  the  new  matter  ia  not 
inconsistent  with  that  in  the  declaration.  The  case  in 
principle  does  not  differ  firom  the  ordinary  case  of  a 
phuntiff  replying,  to  a  plea  setting  up  a  licence  or  autho- 
rity in  law,  or  in  fact,  or  under  a  deed,  that  the  acts 
were  not  such  as  were  covered  by  the  licence,  or  were 
acts  done  in  excess  of  it  (a).  The  plaintiff  was  not 
called  upon  to  anticipate  the  defence  by  shewing  that 
the  works  were  not  justified  by  reason  of  an  Act  of  Par- 
liament which  might  never  be  set  up.  Such  mode  of 
pleading  would  probably  be  improper,  and  the  matter 
alleged  would  probably  have  no  effect  on  the  subsequent 
pleadings,  and  be  treated  as  merely  idle;  as  in  the  case 
when  a  plaintiff  alleges  in  his  declaration  that  a  defend- 
ant, firom  whom  he  expects  a  plea  of  in£emcy,  was  of  full 
age  when  he  executed  the  instrument  declared  cn^  Such 
(a)  See  Bracegirdk  y.  Pwcoek,  8  Q.  B.  174. 185,  186. 
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1862.       pleading  is  what  has  been  called  'Heaping  before  yon 

Brxxb       come  to  the  hedge/' 

Great  I  think  that  the  plea  in  the  present  case  moat  be 

^^"^  taken  to  aver  that  the  grievances  complained  of  were 
Company,  g^^jj  ^  ^gj^  justified  under  the  authority  of  the  statutes, 
and  that  the  replication  is  not  in  the  nature  of  bringing 
forward  a  new  cause  of  action,  but  avoids  the  plea  either 
by  an  informal  denial  of  the  implied  averments  of  the 
plea,  or  by  stating  matters  which  shew  how  the  plea 
does  not  answer  the  declaration,  because  the  grievances 
in  the  declaration  were  not  such  as  the  statute  au- 
thorized 

If  indeed  it  could  be  made  out,  as  argued  by  Mr. 
Smith,  that  the  replication  disclosed  a  new  distinct  cause 
of  action,  it  would  no  doubt  be  a  departure;  but  after 
consideration,  and  with  great  respect  for  the  doubts 
thrown  out  in  the  course  of  the  argument  on  this  part 
of  the  case,  I  construe  the  replication  as  not  compkining 
of  the  breach  of  some  specific  statutory  duty,  as  for 
the  building  of  a  bridge  or  making  a  communication, 
but  as  averring  and  ulidertaking  to  prove  that  the  con- 
struction of  the  works  was  so  faulty  as  not  to  be  under 
the  protection  of  the  statutes ;  in  other  words,  as  allege 
ing  that  the  grievances  complained  of  in  the  declaration 
were  not  occasioned  by  the  building  of  an  embankment 
which  the  statutes  authorized,  because  the  statutes  mnst 
be  taken  to  authorize  properly  constructed  embankments 
only.  The  replication  seems  to  me  to  set  up  the  im- 
proper construction  of  the  embankment  in  question  as 
an  answer  to  the  supposed  protection  tmder  the  statutes, 
and  so  to  rely  on  the  plaintiff's  common  law  right, 
claimed  in  his  declaration,  to  have  damages  for  the  mis- 
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ctief  occDiring  from  the  water  being  thrown  on  his  land  1862. 

^thout  any  lawful  excuse.  ii^lii 

I  therefore  concur  with  my  brother  Melhr  in  thinking  ▼• 

^  our  judgment  should  be  for  the  plaintiff;  but  the  Western 

J    .  .  Railway 

(decision  must  be  taken  as  the  decision  of  him  and  myself     Company. 
^7)  as  the  Lord  Chief  Justice  is  not  prepared  to  assent 
^  *he  judgments  we  have  delivered. 

Judgment  for  the  plaintiff. 


MEMORANDUM. 

In  this  Vacation,  William  Matthewson  Hindmarch, 
Esq.,  of  Gray'i  Inn;  George  Boden,  Esq.,  of  the  Inner 
Tempk,  and  Thoma$  Weatherley  Pkipson,  Esq.,  of  Zin- 
coMs  Inn,  were  appointed  of  Her  Majesty's  counsel, 
learned  in  the  law. 


END   or   HILARY  TACATION. 
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The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 


COCKBURN  C.  J. 

Crompton  J. 


Blackburn  J. 
Mellor  J. 


Thursday,  Ex  parte  Wallis. 

April  17th.  ^ 

Articled  clerk.  ^'  ^'^  articled  for  fiye  years  to  his  fieither,  who  was  an  attoraey. 
Assignment  of  -^^^  V^^  ^^  ^®  ^^^  <^^  serrice  had  e]i^»ed  the  fiither  died,  and  the 
articles,  articles  were  shortly  afterwards  assigned  to  C,  who  was  also  an  attorney. 

Interval  of  ^^  ^®  interval  between  the  death  of  the  father  and  the  assignment  of 
time,  ^®  articles  W,  attended  regularly  at  the  office,  and  was  employed  in  the 

business  there.    The  Court  refused  to  allow  that  interral  to  be  leckoaed 

as  part  of  the  five  years. 

A  PERSON  of  the  name  of  WaOU  was,  on  the  24th 
November,  1857,  articled  for  five  years  to  his  father, 
who  was  an  attorney,  and  served  firom  thence  until  the 
23d  January,  1858,  when  the  father  died.  On  the  20th 
February  the  business  was  transferred  to  C,  who  was  also 
an  attorney,  and  the  articles  of  clerkship  were  assigned  to 
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him  by  the  widow.     In  the  interval  the  clerk  attended  i862. 

ngularlj  at  the  o£Sce,  and  was  employed  in  the  business  jf^^-Mats 

there  in  the  same  manner  as  he  had  been  previous  to  the  Walub. 
death  of  his  fitther. 

PMOmeh  moved  that  the  time  which  had  elapsed  be- 
tween the  death  of  the  father  and  the  assignment  of  the 
articles  of  clerkship  might  be  reckoned  as  part  of  the  five 
years  during  which  the  derk  was  bound  to  serve. — The 
6  &  7  Vict  c.  73.  s,  12.  enacts^  "  Every  person  who  now  is 
or  hereafter  shall  be  bound  by  contract  in  writing  to  serve 
as  derk  to  any  attorney  or  solicitor  shall^  during  the  whole 
time  and  term  of  service  to  be  specified  in  such  contract, 
continue  and  be  actually  employed  by  such  attorney  or 
solicitor  in  the  proper  business,  practice,  or  employment 
of  an  attorney  or  solicitor,  save  only  and  except  in  the 
cases  hereinbefore  mentioned^':  and  by  section  13,  ''If 
any  attorney  or  solicitor  to  or  with  whom  any  such 
person  shall  be  so  bound,  shall  happen  to  die  before  the 
expiration  of  the  term  for  which  such  person  shall  be  so 
bomid,  or  shall  discontinue  or  leave  off  practice  as  an 
attorney  or  solicitor,  or  if  such  contract  shall  by  mutual 
consent  of  the  parties  be  cancelled,  or  in  case  such  clerk 
shall  be  legally  discharged  before  the  expiration  of  such 
term  by  any  rule  or  order  of  the  Court  wherein  such 
attorney  or  solicitor  shall  have  been  admitted,  such  clerk 
shall  and  may  in  any  of  the  said  cases  be  bound  by 
another  contract  or  other  contracts  in  writing  to  serve  as 
cleik  to  any  other  practising  attorney  or  solicitor,  or 
attom^s  or  solicitors^  during  the  residue  of  the  said 
term,  and  service  under  such  second  or  other  contract  in 
manner  hereinbefore  mentioned  shall  be  deemed  and 
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1862.       taken  to  be  good  and  e£PectaaI^  provided  that  an  affidavit 


Ex  parte  be  duly  made  and  filed  of  the  execution  of  such  second  or 
other  contract  or  contracts  within  the  time  and  in  the 
manner  hereinbefore  directed,  and  subject  to  the  like  re- 
gulations with  respect  to  the  original  contract  and  affidavit 
of  the  execution  thereofl"  [Cromptan  J.  Have  you  any 
authority  for  this  ?  We  shall  be  glad  to  assist  you  if  we 
can.]  In  Ex  parte  BruUon  (a)  where  a  party  had,  by  arti- 
cles dated  25th  January,  1849,  entered  into  the  service  of 
F.  as  clerk  for  five  years,  and  served  under  them  until 
June,  1851,  when  it  was  agreed  that  he  should  be  assigned 
for  the  residue  of  his  time  to  his  father,  who  was  also  an 
attorney ;  and  he  accordingly  served  with  his  father,  or 
his  fathei^'s  London  agent,  until  the  expiration  of  the  five 
years  on  the  25th  January,  1854;  but  the  assignment  to 
the  father  was  not  in  fact  executed  until  January,  1852, 
and  it  was  suggested  that  the  reason  for  the  delay  was 
that  there  had  been  some  difierence  between  the  fiither 
and  F.  respecting  the  amount  of  the  premium  to  be  re- 
paid ;  Coleridge  J.,  sitting  in  the  Bail  Court,  held  that 
the  service  with  the  father  in  the  interral  between  the 
agreement  to  assign  and  the  execution  of  the  assignment 
might  be  considered  as  service  with  the  original  master. 

CaoMPTON  J.  That  case  is  not  in  point,  and  indeed  is 
rather  against  you.  In  Fx  parte  Brutton  there  was  a  per- 
son in  existence  during  the  interval  under  whom  the  derk 
was  serving  by  consent  of  the  original  master — ^namely,  the 
father.  Here  during  the  interval  the  clerk  was  not  serv- 
ing the  original  master,  because  he  was  dead,  nor  was  he 
serving  the  new  master,  because  the  articles  had  not  been 
(a)  23  L,  j;  C  B.  290. 
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assigned.     If  this  application  is  to  prevail^  a  similar  one        1862. 

might  be  made  altiiough  the  interval  of  time  had  been  a  ^x  parte 

year.  "^^^^ 

Blackburn  J.     This  is  very  nnlncky,  bnt  it  is  one  of 
those  accidents  for  which  nobody  is  to  blame. 


MsixoB  J.  ooncuixed. 


Application  refused. 


Stallabd  against  The  Gbeat  Westebk  Railway 
Company. 

The  pUuntifi^  amTing  in  London  hj  the  defendants'  railway  on  Saturday 
erening^  left  a  portmnnt^an  at  the  higgage  and  doak  office  on  the  up 
pktfonn  of  the  Paddin^ton  Station,  and  on  papng  2d,  received  a  ticket 
acfaiowledging  the  receipt  with  printed  conaitions,  among  which  was  a 
notice  that  l£e  Company  would  not  '*  deUver  np  Inggage  except  ^  to 
pcTEons  prodndnff  the  proper  receipt."  On  Sunday  CTening,  intending 
to  leare  London  xyy  another  nulway,  he  came  to  the  PaddingUm  Station 
for  his  portmanteau,  and  found  tne  office  shut.  After  some  time  he 
was  ton  by  a  porter  that  the  superintendent  was  on  the  other  side ; 
whereupon  he  went  across  to  the  down  platform,  from  which  a  train 
was  starting,  and  the  superintendent  sent  a  porter  with  a  key  of  the 
office,  and  he  obtained  his  portmanteau.  He  was  thus  delayed  forty 
minutes,  and  prevented  from  leaving  London  by  the  other  railway 
that  ni^t  In  an  action  for  not  re-deUverin^  the  portmanteau  within  a 
tcuonable  time  the  jury  found  for  the  plaintiff:  Held,  that  by  the  ticket 
the  defendants  were  bound  to  deliver  up  the  portmanteau  on  Sunday 
as  wen  as  on  other  days,  on  a  reasonable  request  and  within  a  reason- 
abls  tame;  and  that  whether  there  had  been  an  unreasonable  delay  was 
a  question  for  the  juiy. 

rpHE  declaration  stated  that  the  plaintiff  was  a  com- 
merdal  traveller,  and  the  defendants  were  carriers 
of  passengers  and  their  luggage  on  a  certain  railway, 
and  kept  an  office  for  receiving  and  safely  keeping  goods, 
being  the  Inggage  of  such  passengers,  on  their  railway, 
for  reward  to  the  defendants;  that  the  plaintiff  was 
such  passenger,  and  thereupon,  in  consideration  that  he 
2jE  2 
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delivered  to  the  defendants  certain  goods^  to  mi,  a  case 
of  patterns,  to  be  safely  kept  by  the  defendants,  and  to 
be  redelivered  by  the  defendants  to  the  plaintiff,  for 
reward  to  the  defendants,  npon  request,  and  on  the  pro- 
duction of  a  certain  ticket  to  the  defendants,  the  defend- 
ants promised  the  plaintiff  so  to  keep  the  case  of  pat- 
terns, and  to  redeliver  the  same  to  the  plaintiff  on  request 
and  on  production  of  the  ticket;  that  afterwards  the 
plaintiff  requested  the  defendants  to  redeliver  the  case  of 
patterns  to  him,  and  produced  the  ticket  to  them,  and  a 
reasonable  time  for  the  delivery  thereof  elapsed  after 
such  request  and  production :  yet  the  defendants  did  not 
redeliver  the  case  of  patterns  to  the  plaintiff  untQ  a 
long  and  unreasonable  time  after  the  request  and  pro- 
duction of  the  ticket ;  and  by  reason  of  the  premises, 
the  plaintiff  was  obliged  to  wait  at  the  defendants'  office 
a  long  time  for  the  redelivery  of  the  case  of  patterns, 
and  thereby  lost  and  was  unable  to  proceed  by  a  certam 
train  to  Sheffield,  so  as  to  arrive  there  in  time  for  a 
certain  market,  at  which  he  had  arranged  to  be  with  his 
case  of  patterns,  for  the  purpose  of  shewing  the  patterns 
to  his  customers ;  and  was  greatly  damaged  and  injured 
in  his  business  of  a  commercial  traveller ;  and  was  put  to 
and  incurred  great  expence  in  and  about  obtaining  food 
and  lodging  for  the  night  in  London,  and  in  and  about 
endeavouring  to  proceed  by  the  said  train  to  Sheffield: 
and  was  otherwise  greatly  damaged. 

Pleas.  First,  that  the  plaintiff  did  not  deliver  the 
goods,  nor  did  the  defendants  promise,  in  manner  and 
form.  Secondly,  not  guilty.  Thirdly,  that  the  defend- 
ants redelivered  the  case  to  the  plaintiff  within  a  reason- 
able time. 

Issues  thereon. 
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On  the  trials  before  Blackburn  J»,  at  the  London  Sittings 
after  Hilary  Term,  it  appeared  that  the  plaintiff,  who 
was  a  commercial  traveller,  arrived  in  London  by  the 
defendants'  railway  on  Saturday  night  the  5th  October, 
1861 ;  and  deposited  his  portmanteau,  containing  a  case 
of  patterns,  at  the  loggage  and  cloak  office  on  the  np 
platform  of  the  Paddington  Station,  and  on  payment  of 
2d.  recdved  a  printed  ticket  of  which  the  following  is  a 
copy. 

**  Great  Western  Bailway, 

"  Paddington  Station, 
"  No.  147.  "  Luggage  and  Cloak  Office. 

"  day,  the  5  of  October,  1861. 


1862. 


Stallard 

T. 

Great 

Western 

Kailway 
Companj. 


Articles. 

Amount 
s.       d. 

"1  Portmanteau 

2 

Trunk  . 

•            •            •            . 

Box 

Chest    . 

•            •            .            • 

Carpet-Bag 

Basket  . 

•            •            .            . 

Bundle 

Case      . 

•            •            .            . 

Parcel 

Coat      . 

•            •            •            . 

Bug 

Insurance  on 

£  @  Id.  per  £     . 

Additional  charge  for        days  @  Id. 

Each  article  ] 

)er  day 

Total 

''Left  in  the  name  oiStallard,  and  subject  to  the  con- 
ditions on  the  other  side. 

'' Proeser,  Olerh. 

''This  Ticket  to  be  giyen  up  when  the  luggage  is  taken 
away. 
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1862. 


Stallabd 

T. 

6b  BAT 

Westebv 

Railway 
Oompanj. 


"  Conditions. 

"N.B.— Thb  Great  Westebn  Railway  Company 
appoint  that  the  nndennentioned  sums  be  paid  them 
for  warehousing  passengers'  luggage,  which  has  been^  or 
which  is  about  to  be,  conveyed  on  their  railway,  viz. : 

'*  For  any  period  not  exceeding  three  days,  2d.,  for 
each  package ;  and  after  three  days,  one  penny  additional 
for  each  package  per  day  or  part  of  a  day.'' 

[Then  followed  a  condition  limiting  their  liabilify  for 
loss  of  or  injury  to  any  packages  beyond  the  value  of  51, 
unless  the  value  and  nature  were  declared,  and  one 
penny  per  pound  of  the  declared  value  paid  for  each  day 
or  part  of  a  day  for  which  the  same  should  be  left.] 

''Every  person  depositing  luggage  will  be  furnished 
with  a  receipt,  stating  the  number  and  description  of  the 
articles  deposited,  which  receipt  must  be  given  up  to 
the  Company^s  servants  upon  their  delivery  of  the 
articles  thereon  described ;  and  the  Compatny  give  notice, 
that  they  will  not  deliver  up  luggage  except  to  persons 
producing  the  proper  receipt  for  the  respective  articles 
claimed,  which  delivery  shall  acquit  the  Company  from 
all  further  claims  in  respect  thereofl" 

«The  Company  will  not  be  responsible,  under  any 
circumstances,  for  loss  of  or  injury  to  articles  except 
left  in  the  cloak  room." 

"  The  Company's  servants  are  prohibited,  under  pain  of 
instant  dismissal,  from  receiving  fees  or  gratuities  under 
any  pretence  whatever." 

On  Sunday  evening,  the  6th  October,  the  plaintijBT, 
wishing  to  leave  London  by  the  mail  train  of  the 
Great  Northern  Railway  for  Slieffield,  went  to  the  Pad- 
dington  Station  at  20  minutes  past  8  o'clock  for  his 
portmanteau;   he  found  the  luggage  and  doak  office 
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locked^  and  no  person  in  attendance.  After  waiting 
lome  time^  he  was  told  by  a  porter  that  the  super- 
intendent was  on  the  other  side;  whereupon  he  went 
across  to  the  down  platform^  from  which  the  8  p.m. 
train  was  starting,  and  the  superintendent  sent  a  porter 
irith  the  kejr  of  the  luggage  and  cloak  o£Eice,  and  he 
obtained  his  portmanteau.  He  was  thus  delayed  forty 
minutes,  and  by  reason  of  that  delay  was  too  late  for  the 
train  to  Sheffield  that  night.  There  are  two  luggage  and 
doak  offices  at  the  PcMingtcn  Station,  one  on  the  up 
platform  and  the  other  on  the  down  platform,  which  are 
open  all  day  on  week  days,  but  on  Sundays  they  are  open 
only  for  about  twenty  minutes  after  the  arrival  and  before 
the  departure  of  trains  respectiyely.  The  plaintiff  was 
not  aware  of  this  arrangement ;  and  when  he  left  his 
portmanteau  on  Saturday  evening  he  gave  no  notice  at 
what  time  he  should  want  it 

The  learned  Judge  directed  the  jury  that  though 
the  conditions  on  the  ticket  did  not  mention  any 
time  at  which  articles  left  might  be  obtained,  there 
was  an  implied  contract  that  the  defendants  would  have 
some  person  attending  at  the  office  at  reasonable  times; 
and  he  left  it  to  them  to  say  whether  the  portmanteau 
was,  under  the  circumstances,  delivered  up  to  the  plain- 
tiff within  a  reasonable  time;  reserving  leave  to  the 
defendants  to  move  to  enter  a  nonsuit  if  the  Court 
flhonld  be  of  opinion  that  there  was  no  evidence  to  be 
left  to  the  jury  on  which  they  could  reasonably  find  for 
the  plaintiff.  The  jury  n^atived  special  damage,  and 
gave  a  verdict  for  the  plaintiff  for  409. 


Btallabo 
▼. 

GasAT 
Wbbtibv 

Railway 
Company. 


J.  B.  Karslake  moved  accordingly.— There  was  no 
evidence  on  which  the  jury  ought  to  have  found  that 
there  was  unreasonable  delay  on  the  part  of  the  defend- 
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1862. 

StAUiARD 

▼. 

Great 
Western 

Bailway 
Company. 


ants  in  delivering  up  the  plaintiff's  portmantean.  The 
defendants  are  not  bound  to  keep  open  the  luggage  and 
cloak  office  day  and  nighty  nor  all  day  on  Sunday.  The 
accommodation  afforded  by  that  office  is  for  passengers 
trayelling  by  the  defendants'  railway;  and  all  that  is  re- 
quired is  that  the  office  should  be  open  for  a  reasonable 
time  before  the  departure  of  each  train. 


CocKBUBN  C.  J.  I  am  of  opinion  that  there  ought  to 
be  no  rule.  By  the  conditions  printed  on  the  ticket  the 
Company  have  not  made  it  part  of  the  terms  of  the 
bailment  of  the  portmanteau^  that  it  should  not  be  de- 
livered up  at  any  particular  time  on  Sunday  ;  on  the  con- 
trary, articles  left  at  the  office  are  to  be  delivered  up  on 
the  production  of  the  ticket.  Although  there  may  neces^ 
sarily  be  more  delay  in  getting  luggage  from  the  office 
on  Sunday  than  on  other  days,  still  the  defendants  were 
bound  by  the  conditions  to  deliver  up  the  portmanteau 
within  a  reasonable  time,  and  whether  they  did  so  deliver 
it  up  was  a  question  for  the  jury.  I  should  not  have  been 
dissatisfied  if  the  verdict  had  been  for  the  defendants ; 
and  perhaps,  if  they  were  not  precluded  by  the  smallness 
of  the  damages  firom  having  a  new  trial  on  the  ground 
that  the  verdict  was  against  the  evidence,  I  should  have 
been  disposed  to  grant  that  rule.  The  question,  however, 
whether  the  person  who  deposits  his  luggage  gets  it  back 
within  a  reasonable  time,  is  entirely  and  exduaively  for 
the  jury. 


CaoMPTON  J.  I  am  of  the  same  opinion.  There  was 
evidence  to  go  to  the  jury  of  unreasonable  delay.  The 
plaintiff  sues  the  defendants  on  a  bailment  of  a  peculiar 
nature  arising  from  the  practice  of  railway  Campanies  to 
receive  and  keep  luggage  for  their  passengers,  whether 
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they  intend  at  a  subsequent  time  to  travel  on  the  same 
railway  or  on  some  other  railway.  By  this  ticket,  the 
defendants  agree  for  certain  reward  to  keep  articles  until 
they  are  wanted;  and  they  must  know  that  luggage  is 
frequently  wanted  by  those  who  deposit  it  for  the  purpose 
of  proceeding  on  some  other  line;  there  was  there- 
fore an  implied  contract  that  they  would  be  ready  to 
deliYcr  up  the  portmanteau  in  a  reasonable  time  with  re- 
ference to  the  surrounding  circumstances^  and  of  this  the 
jury  were  the  proper  judges.  It  is  said  that  the  defend- 
ants were  not  bound  to  have  the  office  open  at  all  hoima 
on  Sunday;  but  the  defendants  invite  persons  to  travel  on 
Sunday,  and  it  is  notorious  that  persons  do  travel  on 
Sunday.  The  practice  of  the  defendants  as  to  keeping 
open  the  office  on  Sunday  for  a  short  time  only,  cannot 
affect  the  plaintiff  unless  he  was  informed  of  it. 


1862. 


Stalla&d 

Great 
Westbbr 
Railway 
Company. 


Blackburn  J.  The  proper  construction  of  the  bailment 
evidenced  by  the  ticket  is,  that  the  Company  undertook 
to  deliver  up  the  portmanteau  on  a  reasonable  request  and 
within  a  reasonable  time.  Therefore  it  was  a  question 
for  the  jury,  whether  there  was  a  reasonable  request 
by  the  plaintiff,  and  whether  there  was  an  unreasonable 
delay  on  the  part  of  the  defendants  with  reference  to  the 
surrounding  circumstances ;  and  they  have  found  for  the 
plaintiff.  The  grounds  which  my  brother  Crompton  has 
mentioned,  are  such  as  the  jury  might  have  reasonably 
acted  upon,  and  we  cannot  on  this  motion  disturb  their 
verdict  The  railway  Company  have  a  simple  remedy  by 
printing  on  the  back  of  the  ticket  that  the  office  is  open 
&r  the  delivery  of  luggage  at  certain  specified  hours  only. 


Mkllob  J.     This  was  a  question  of  fact  for  the  jury ; 
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Stallabd 

V. 

Obeat 

Wkstbrv 
Railway 
Company. 


thougli  T  feel  bound  to  say,  that  I  should  hav^  been 
better  satisfied  if  their  yerdict  had  been  for  the  defendants. 

Rule  refused  (a), 
(a)  See  Van  ToB  t.  Tke  South  EagUm  BaUw^  Com^^aany,  12  C.  B. 


April  16th. 

Church  rate. 
Local  Act, 
JurudicHon 
of  justices. 
20  #  21  Vict, 
c.  43.  $.  2. 


Ex  parte  Mat. 


By  a  local  Act  the  yestry  of  the  pazish  of  C.  were  empowered  to  vake 
rates,  amone  other  things,  for  the  maintenance  of  the  church,  and  an 
appeal  to  uie  Quarter  Sessions  was  given  afi;ainst  any  rate.  By  an 
amending  Act  eyeiy  rate  was  to  be  enforced  By  summons  before  tiro 
justices,  and  if  the  person  summoned  should  not  prove  to  the  justice! 
that  he  was  not  chargeable  with  or  liable  to  pay  such  rate,  he  should  paj 
it.  A  person  in  that  parish  who  was  summoned  for  non  payment  it 
church  rate  proposed  to  give  evidence  to  shew  that  the  rate  had  not 
been  dul^  made,  which  evidence  the  justices  declined  to  hear.  Held, 
that  the  justices  had  no  jurisdiction  to  inquire  into  the  validity  of  the 
rate,  and  therefore  had  no  power  to  state  a  case  for  a  superior  Cooit 
under  Btat.20  &  21  Vict.  c.  43.  s.  2. 


n^HIS  was  an  application  for  a  rule  calling  upon  two 
justices  of  Surrey  to  shew  cause  why  they  should 
not  state  and  sign  a  case  for  the  opinion  of  this  C!ourt, 
in  pursuance  of  stat  20  &  21  Vict  c.  43.  s.  2. 

On  the  15th  February,  1862^  the  applicant  was  sum- 
moned before  the  justices  for  nonpayment  of  IL  2s.  6d., 
being  the  amount  assessed  on  him  as  his  proportion  of  a 
church-rate  for  the  parish  of  CamberweU,  purporting  to 
have  been  made  on  the  4th  July,  1861^  under  the  fol- 
lowing local  Acts :  53  G.  3.  c.  clxii.,  "  For  better 
assessing  and  collecting  the  poor  and  other  rates^  in  the 
parish  of  Saint  Giles  Cambenoell,  in  the  county  of 
Surrey,  and  regulating  the  affairs  thereof;"  &c,  and 
8  &  4  n^.  4.  c.  xxxiii.9  for  altering  and  amending  that 
Act. 

By  sect.  1  of  the  former  Act  every  occupier  is  to  be 
rated  to  the  poor  rate  by  an  equal  pound  rate;  and  by 
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sect.  2,  when  the  yearly  rent  shall  not  exceed  201,  or       1862. 
where  any  house  is  let  to  weekly  or  monthly  tenants,    ""Exparte^ 
or  in  separate  apartments,  the  vestry  may  componnd        ^^^* 
with  the  landlord  for  the  payment  of  the  poor  rate, 
church  rate  and  all  other  parochial  rates.    By  sect  61, 
a  right  of  appeal  to  the  next  Quarter  Sessions  is  given 
to  any  person  aggrieved  by  any  rate. 

By  sect  11  of  the  latter  Act,  if  any  person  rated  to 
any  rate  made  by  virtue  of  either  of  the  Acts  shall 
n^Iect  or  refuse  to  pay  the  same,  one  justice  of  the 
peace  for  the  ooimty  of  Surrey  is  "  authorized  and  re- 
quired, on  proof  made  before  him  by  any  one  of  the 
dmrchwardens  or  overseers  of  the  poor  of  the  said  parish, 
80  fiff  as  relates  to  rates  for  the  relief  and  maintenance 
of  the  poor  and  all  other  parochial  rates,  except  only 
the  repairs  of  the  church  and  highway,  or  by  any  one  of 
the  churchwardens  only  with  respect  to  church  rates," 
&&,  of  a  demand  and  refusal,  to  summon  the  person,  who 
shall  have  so  neglected  or  refused  to  pay,  to  appear 
before  two  justices;  and  if  be  shall  not  prove  to  the 
justices  "  that  he  is  not  chargeable  with  or  liable  to  pay 
such  rate  or  composition,  such  person  shall  pay  the  rate 
or  composition  in  respect  of  which  such  summons  was 
issued,  and  also  the  costs  and  charges  of  such  summons 
and  of  the  service  thereof;  and  in  all  cases  where  such 
rate  or  composition  shall  not  be  fully  paid  and  satisfied 
upon  the  return  of  such  summons''  the  justices  are  autho- 
rized and  required  to  grant  a  warrant  to  levy  such  rate 
or  composition  and  all  arrears  thereof  by  distress  of  the 
goods  and  chattels  of  the  person  so  neglecting  or 
refusing. 

It  was  proposed,  on  behalf  of  the  applicant,  to  give 
evidence  to  shew  that  the  rate  in  question  had  not  been 
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1862.  duly  carried  at  the  vestry  meeting,  on  the  4th  July,  and 
iTparto"  that  therefore  no  rate  was  made  on  that  day.  The  justices 
•^^^'  refused  to  hear  that  evidence,  the  rate  being  good  on  the 
face  of  it ;  and  made  an  order  for  payment  of  the  rate, 
and  decided  to  issue  their  warrant  thereon.  Thereupon 
application  was  made  to  them  to  state  a  case  under 
sect  2  of  stat.  20  &  21  Vict  c.  43.,  which  they  refused, 
on  the  ground  that  that  statute  did  not  apply,  and  that 
the  applicant  must  appeal  to  the  Quarter  Sessions  under 
sect  61  of  stat.  53  G.  3.  c.  cbdi. 

T.  Campbell  Faster,  in  support  of  the  application.— 
The  right  of  appeal  given  by  stat.  53  G.  3.  c.  clxiL  s,  51. 
does  not  deprive  a  party  summoned  for  non-payment  of 
church  rate  of  the  right  to  shew  that  the  rate  is  a  nullity. 
\_Blackbum  J.  The  question  is  whether  this  is  one  of  the 
summary  proceedings  to  which  sect  11  of  stat  20  &  21 
Vict  c.  43.  applies.] 

CocKBURN  C.  J.  I  am  of  opinion  that  there  ought 
to  be  no  rule.  The  effect  of  the  two  local  Acts  is  to 
bring  this  case  within  the  rule  which  we  have  acted 
upon  with  regard  to  poor  rates  («),  viz.,  that  the  duty 
of  magistrates  when  payment  is  sought  to  be  enforced 
is  to  see  that  there  is  such  a  rate  as  is  alleged,  and  that 
the  party  summoned  ia  assessed  to  it,  and  that  he  has 
not  paid  his  assessment:  when  they  have  ascertained 
these  matters,— the  rate  being  good  on  the  face  of  it,— 
their  duty  is  to  enforce  payment,  and  not  to  enter  into 
the  question  of  its  legality,  which  is  for  the  jurisdiction  of 

(a)  See  Biff.  y.  The  Justices  of  Kifigston  upon  Thames,  K  B.  #  E. 
256 ;  and  Seg,  t.  Bradshaw  and  others,  Justices  of  Wartnekshire,  29  L  /. 
JIf.  C.176;  e  Jur.  N.  8.  029. 
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the  Qaaiter  SessionB  on  appeal.   By  the  first  Act  a  right        1862. 


is  given  to  appeal  against  the  rate,  and  by  the  subsequent  ^"^^ 
Act  it  is  made  enforceable  in  all  respects  like  a  poor  rate.  ^^^' 
The  only  inquiry  by  the  magistrates  is  to  be,  whether 
the  person  summoned  ''  is  chargeable  with  or  liable  to 
pay  the  rate:''  matters  which  do  not  go  to  the  ques- 
tion of  its  validity.  The  objection  in  the  present  case 
goes,  not  to  the  liability  of  the  applicant  to  pay,  but 
to  the  validity  of  the  rate.  The  magistrates  were  there- 
fore right  in  refusing  to  entertain  the  objection,  which 
raised  matter  for  the  jurisdiction  of  the  Quarter  Sessions 
on  appeal. 

Cbohfton  J.  I  also  am  of  opinion  that  we  ought 
not  to  interfere  under  stat.  20  &  21  Vict  c.  43.  The 
rate  in  question  is  good  on  the  face  of  it;  by  the 
first  local  Act  the  Quarter  Sessions  are  to  have  the 
jurisdiction  of  determining  any  objection  to  its  validity 
or  formality.  Mr.  Foster  must  go  the  length  of  saying 
that  even  in  the  event  of  the  Quarter  Sessions  on 
appeal  having  decided  in  favour  of  the  rate,  two  justices 
could  afterwards  adjudicate  on  its  validity.  If  the 
justices  thought  that  the  rate  was  a  nullity,  they  might 
have  declined  to  issue  their  warrant,  and  the  parties 
seeking  to  enforce  payment  of  the  rate  might  have 
applied  to  this  Court  for  a  rule  on  the  justices  to  issue 
it  Also,  by  sect  5  of  stat  20  &  21  Vict.  c.  43.,  it 
is  discretionary  with  the  Court  to  order  a  case  to  be 
stated. 

Blackbubn  J.  Stat.  20  &  21  Vict.  c.  43.  s.  2.  gives 
an  appeal  from  the  determination  of  the  justices  in 
cases  which  they  "  have  power  to  determine  in  a  sum- 
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1862.  mary  way."  The  first  complaint  of  the  applicant  was 
"Iex  parte  *^*^*  ^^^  justices  ought  to  have  heard  the  evidence  in 
support  of  the  objection  that  the  rate  was  a  nullity  or 
invalid^  and  his  second  that  on  their  refusal  to  do  so 
they  ought  to  have  stated  a  case  for  the  opinion  of  this 
Court.  But  the  proceeding  under  the  local  Act  was 
not  a  matter  which,  under  stat.  20  &  21  Fid.  c.  43.  s.  2., 
they  had  power  to  determine  in  a  summary  way.  Sect.  51 
of  the  first  local  Act  gives  an  appeal  against  any  rate  to 
the  Quarter  Sessions ;  and  by  sect.  11  of  the  second 
local  Act,  the  justices  before  whom  a  person  is  summoned 
for  non-payment  of  the  rate  are  to  enforce  payment,  if 
he  shall  not  prove  to  the  justices  "  that  he  is  not  chai^- 
able  with  or  liable  to  pay  such  rate :"  it  could  not  have 
been  intended  by  the  legislature  that  the  matter  which 
they  had  previously  said  should  be  decided  by  appeal  to 
the  Quarter  Sessions,  should  be  inquired  into  by  two 
justices.  The  words  would  be  satisfied  by  shewing  that 
he  was  not  the  person  charged,  or  that  he  had  paid  the 
rate,  or  that  he  was  not  the  occupier,  as  in  the  case  of 
poor  rata  The  present  case  is  not  within  the  words  or 
spirit  of  Stat.  20  &  21  Vict.  c.  43.  9.  2.,  which  refers  to 
matters  of  which  the  justices  have  summary  jurisdiction. 
There  is  a  distinction  between  a  rate  which  is  absolutely 
void,  and  a  rate  which  is  informal :  if  the  rate  is  void, 
the  justices  might  have  refused  to  issue  their  warrant, 
and  probably  this  Court  would  not  have  compelled  them 
to  issue  it ;  but  the  justices  have  not  jurisdiction  to 
determine  whether  the  rate  is  good  or  not. 

Mellor  J.  concurred. 

Rule  refused. 


XXV.  VICTORIA.  431 

1862. 


Ex  parte  Mankebinq  and  another,  Churchwardens  ^^fjt^ 
of  Staplehxtest. 


church  rate. 

Notice  to  dia- 
A  person  rammoned  before  iustices  for  non-paTmeiit  of  a  church  rate  pute  validity. 
contended  that  .the  summons  should  be  dismissed  on  the  grounds  that  53  Q,  3.  c.  127. 
the  rate  was  wrongly  described  in  the  summons  and  that  uie  rate  was  $,  7. 
illeg&Uy  made.    These  grounds  of  objection  having  been  argued,  and  the 
magistTates  being  about -to  deliberate,  he  gave  notice  that  he  disputed 
(he  Tiliditj  of  the  rate  and  his  liabiUtj  to  pay  it ;  and  thereupon  the 
justices  decided  that  their  jurisdiction  was  taken  away  by  the  third 
proyiso  to  sect  7  of  stal  53  Q.  3.  c.  127.    This  Court  refused  a  rule  on 
the  justices  to  make  an  order  for  payment  of  the  rate. 

^PHIS  was  an  application  for  a  rule  under  stat.  11  &12 
Vict.  c.  44.  9.  5.J  calling  upon  two  justices  of  Kent 
to  shew  cause  why  they  should  not  make  an  order  upon 
EHiha  Bailey  for  payment  of  the  sum  of  6s.,  assessed  on 
lum  as  his  proportion  of  a  church  rate  for  the  parish  of 
Staplehurst,  in  the  county  of  Kent. 

At  a  vestry  meeting  of  the  parish  of  Staplehurst  duly 
Gonvened  and  held  on  the  Ist  November,  1861^  a  reso* 
lution  for  a  church  rate  of  3(f.  in  the  pound  was  carried 
by  a  majority  of  the  parishioners  then  present.  In 
pniBuance  of  that  resolution^  the  churchwardens^  on 
the  10th  January,  1862^  made  a  rate  upon  the  persons 
liable  to  pay  the  same^  among  whom  Elisha  Bailey  was 
assessed  and  charged  with  the  sum  of  6«.  as  his  propor- 
tion. Upon  application  for  payment  he  refused  to  pay : 
in  consequence  of  which  refusal  an  information  against 
him  was  laid  hy  one  of  the  churchwardens^  and  a  summons 
issued  thereupon.  On  the  hearing  of  the  information, 
after  the  case  for  the  complainant  had  been  closed,  the 
attorney  for  Elisha  Bailey  submitted  to  the  magistrates 
2  p  2 
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EASTER  TERM. 
18G2.        that  the  siimmons  should  be  dismissed  for  two  reasons. 


Ex  parte  First,  that  by  the  summons  Elisha  Bailey  was  sum- 
moned for  the  non-payment  of  a  rate  made  on  the  10th 
January^  1862,  whereas  the  rate,  if  made  at  all,  was  made 
on  the  1st  November^  1861.  Secondly,  that  the  rate 
purporting  to  have  been  made  on  the  1st  November,  1861, 
was  illegally  made,  on  the  ground  that  the  chairman  of 
the  meeting  had  refused  to  put  an  amendment,  moved  by 
one  of  the  parishioners  at  the  meeting,  to  the  effect  that 
the  amount  of  the  estimate  be  raised  by  voluntary  con- 
tribution. The  counsel  for  the  complainant  in  reply 
insisted  that  the  rate  was  legally  made,  and  EKtha 
Bailey  properly  summoned ;  and  he  asked  that  an  order 
for  payment  might  be  made.  The  magistrates  being 
about  to  deliberate,  the  attorney  for  Elisha  Battey  then 
stated  to  them  that  he  disputed,  under  the  third  proviso 
of  sect.  7  of  stat.  53  G,  3.  c,  127.,  the  validity  of  the  rate, 
and  the  liability  of  Elisha  Bailey  to  pay  the  same.  No 
notice  of  any  objection  to  the  validity  of  the  rate,  or  of 
the  liability  of  Elisha  Bailey  to  pay  the  same,  was  given 
to  the  magistrates  at  the  hearing  by  Elisha  Bailey  or  his 
attorney  other  than  or  at  any  other  time  than  the  notice 
above  mentioned.  The  magistrates  were  of  opinion 
that  their  jurisdiction  was  taken  away  by  that  enactment, 
and  declined  to  make  an  order  upon  Elisha  Bailey  for 
payment. 

Barrow,  in  support  of  the  application. — By  the  third 
proviso  in  sect  7  of  stat  53  G.  3.  c.  127.,  "  if  the  validity 
of  such  rate,  or  the  liability  of  the  person  from  whom 
it  is  demanded  to  pay  the  same^  be  disputed,  and  the 
party  disputing  the  same  give  notice  thereof  to  the 
justices,  the  justices  shall  forbear  giving  judgment  there* 


Mahsbrixo. 
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upon."  But  it  was  not  intended  that  the  party  sum-  i8e$2. 
moned  should  ai^e  the  case  before  the  magistrates^  and  Ex  parte 
take  the  chance  of  a  decision  in  his  favour^  and  then,  on 
finding  that  their  judgment  was  likely  to  be  against  him, 
withdraw  the  matter  from  their  jurisdiction  by  a  bare 
announcement  that  he  disputed  the  rate  or  his  liability 
to  pay  it*  If  a  party  intends  to  avail  himself  of  this 
proTiso,  he  should  give  notice  that  he  disputes  the 
vaUdity  of  the  rate  or  his  liability  to  pay  it  when  the 
case  is  called  on.  The  objection  taken  and  argued 
before  the  magistrates,  that  the  summons  was  irregular 
and  informal,  was  one  exdusiyely  for  their  decision; 
and  therefore  the  defendant  having  submitted  the  case 
to  the  jurisdiction  of  the  magistrates  could  not  after- 
wards withdraw  it  from  them.  [He  cited  Reg,  v.  The 
Justices  of  Salop  (a).] 

Ck>CKBi7aN  C.  J.  This  case  is  different  from  the  case 
cited,  where  this  Court  refused  to  grant  a  certiorari  to 
remove  an  order  for  payment  of  a  church  rate,  the  notice 
of  disputing  the  validity  of  the  rate  having  been  given 
after  a  formal  objection  to  the  rate  had  been  argued 
and  the  magistrates  had  decided  upon  it.  Here  the 
party  summoned  intended  bon&  fide  to  dispute  the 
validity  of  the  rate,  and  gave  notice  thereof  prior  to  the 
decifiion  of  the  magistrates  upon  the  points  which  had 
been  argued,  and  they  acquiesced  in  the  bona  fides  of 
the  objection,  and  held  their  hands.  Under  these  cir- 
cumstances it  would  be  a  strong  thing  for  this  Court  to 
command  them  to  make  an  order  enforcing  payment  of 
the  rate.    I  think  therefore  we  ought  not  to  interfere. 

(«)  29  I.  J.  M.C.3ld;  8.  C.  nom.  Rcff.  v.  Wicltted  and  another, 
Justices  of  Salop,  6  Jur,  N.  8.  143. 
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18C2.        that  the  summons  should  be  dismissed  for  two  reasons. 


Ex  parte  First,  that  by  the  summons  Elisha  Bailey  was  sum- 
moned for  the  non-payment  of  a  rate  made  on  the  1 0th 
January^  1862,  whereas  the  rate,  if  made  at  all,  was  made 
on  the  1st  November^  1861.  Secondly,  that  the  rate 
purporting  to  have  been  made  on  the  1st  November,  1861, 
was  illegally  made,  on  the  ground  that  the  chairman  of 
the  meeting  had  refused  to  put  an  amendment,  moved  by 
one  of  the  parishioners  at  the  meeting,  to  the  effect  that 
the  amount  of  the  estimate  be  raised  by  voluntary  con- 
tribution. The  counsel  for  the  complainant  in  reply 
insisted  that  the  rate  was  legally  made,  and  Elisha 
Bailey  properly  summoned ;  and  he  asked  that  an  order 
for  payment  might  be  made.  The  magistrates  being 
about  to  deliberate,  the  attorney  for  Elisha  Bailey  then 
stated  to  them  that  he  disputed,  under  the  third  proviso 
of  sect.  7  of  stat.  58  G.  3.  c.  127.,  the  validity  of  the  rate, 
and  the  liability  of  Elisha  Bailey  to  pay  the  same.  No 
notice  of  any  objection  to  the  validity  of  the  rate,  or  of 
the  liability  of  Elisha  Bailey  to  pay  the  same,  was  given 
to  the  magistrates  at  the  hearing  by  Elisha  Bailey  or  his 
attorney  other  than  or  at  any  other  time  than  the  notice 
above  mentioned.  The  magistrates  were  of  opinion 
that  their  jurisdiction  was  taken  away  by  that  enactment, 
and  declined  to  make  an  order  upon  Elisha  Bailey  for 
payment. 

Barrow,  in  support  of  the  application. — By  the  third 
proviso  in  sect.  7  of  stat  63  Cr.  3.  c.  127.,  "  if  the  validity 
of  such  rate,  or  the  liability  of  the  person  from  whom 
it  is  demanded  to  pay  the  same,  be  disputed,  and  the 
party  disputing  the  same  give  notice  thereof  to  the 
justices,  the  justices  shall  forbear  giving  judgment  there- 
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upon."  Bat  it  was  not  intended  that  the  party  sum-  i8($2. 
moned  should  ai^e  the  case  before  the  magistrates^  and  Ex  parte 
take  the  chance  of  a  decision  in  his  favour,  and  then,  on  ^^""■»*»®- 
finding  that  their  judgment  was  Ukely  to  be  against  him, 
withdraw  the  matter  from  their  jurisdiction  hj  a  bare 
announcement  that  he  disputed  the  rate  or  his  liability 
to  pay  it.  K  a  party  intends  to  avail  himself  of  this 
proiriao,  he  should  give  notice  that  he  disputes  the 
validity  of  the  rate  or  his  liability  to  pay  it  when  the 
case  is  called  on.  The  objection  taken  and  argued 
before  the  magistrates,  that  the  summons  was  irregular 
and  informal,  was  one  exclusively  for  their  decision; 
and  therefore  the  defendant  having  submitted  the  case 
to  the  jurisdiction  of  the  magistrates  could  not  after- 
wards withdraw  it  from  them.  [He  cited  R^.  v.  The 
Juitiees  of  Salop  (a).] 

CocKBUBN  C.  J.  This  case  is  different  from  the  case 
cited,  where  this  Court  refused  to  grant  a  certiorari  to 
remove  an  order  for  payment  of  a  church  rate,  the  notice 
of  disputing  the  validity  of  the  rate  having  been  given 
after  a  formal  objection  to  the  rate  had  been  argued 
and  the  magistrates  had  decided  upon  it.  Here  the 
party  summoned  intended  boni  fide  to  dispute  the 
validity  of  the  rate,  and  gave  notice  thereof  prior  to  the 
decision  of  the  magistrates  upon  the  points  which  had 
been  argued,  and  they  acquiesced  in  the  bona  fides  of 
the  objection,  and  held  their  hands.  Under  these  cir- 
cumstances it  would  be  a  strong  thing  for  this  Court  to 
command  them  to  make  an  order  enforcing  payment  of 
the  rate.    I  think  therefore  we  ought  not  to  interfere. 

(a)  29  L.  J.  M.  C.  39 ;  8,  C,  nom.  Rig.  v.  Wkktted  and  another, 
JvMicea  of  Salop,  6  Jur.  N,  8.  143. 
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1862.  Ceompton  J.     I  think  that  in  this  case  the  objection 

£j^  3_j^  was  taken  in  time  to  enable  the  magistrates  to  forbear 
Maskebimo.  giving  judgment.  When  a  person  summoned  before 
magistrates  has  taken  an  objection  and  invited  them  to 
decide  upon  it,  and  they  have  done  so,  this  Court  will 
not  issue  the  prerogative  writ  of  certiorari  to  bring  up 
their  order.  But  here  the  magistrates^  thinking  that 
the  objection  was  bond  fide  taken,  have  forborne  giving 
their  judgment,  and  we  ought  not  to  compel  them. 

Blackburn  J.  I  think  the  distinction  between  this 
case  and  the  case  cited  is  that  mentioned  by  my  brother 
Crompton.  In  that  case  the  objection  under  stat.  53  G.  3. 
e.  127.  9.  7.  was  not  taken  until  after  the  magistrates 
had  decided:  here  the  notice  was  given  before  any 
determination  by  the  magistrates,  and  when  there  was 
full  time  for  them  to  forbear  giving  their  judgment. 

Mellor  J.  The  argument  that  the  party  summoned 
in  this  case  is  not  within  the  proviso  to  sect.  7  of  stat 
53  Cr.  3.  c.  127.  because,  to  some  extent,  he  allowed  the 
magistrates  to  go  into  the  inquiry,  is  answered  by  the 
consideration  that  it  is  convenient  that  the  magistrates 
should  hear  what  objections  are  made  to  the  rate.  The 
proviso  only  requires  that  notice  shall  be  given  before 
the  decision ;  and  here  the  magistrates  declined  to  make 
an  order,  because  they  believed  that  the  objection  was 
made  honk  fide, 

Rule  refused. 
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Helen  Emma  Hesteb  Turneb  v.  William 
Babnes  and  others. 

Bj  indenture  between  G,  W.  71,  proprietor  of  shares  in  a  Building 
Sodetj,  and  the  defendants,  trustees  of  the  Society,  reciting,  among 
other  thiogs,  that  (r.  W,  T.  had,  pursuant  to  the  rules  of  the  Society, 
agreed  to  pay  unto  the  Society,  for  the  term  of  fourteen  years,  the  quar- 
terly sum  of  16/.  Zs.  2d.  in  respect  of  his  shares ;  and  that  for  securing 
the  qoarterly  payments  he  had  agreed  to  execute  the  security  intended 
to  be  effected  by  that  indenture,  G,  W.  T,  conveyed  a  house,  of  which 
be  was  seised  in  fee,  to  the  defendants  in  fee.  The  deed  contained  a 
proTiso  for  quiet  enjoyment  by  G.  W.  T,  if  he  paid  the  quarterly  sums 
^  and  observed  the  rules  of  the  Society  and  the  covenants  in  the  deed ; 
but  that  in  case  he  made  de&ult  the  defendants  might  enter,  and  lease 
or  sell  the  house,  and  out  of  the  proceeds  retain  the  amount  of  payments 
in  urear,  &c,  and  pay  the  surplus,  if  any,  to  G,  W,  T. ;  and  a  clause  by 
which  G.  W.  T.  agreed  to  become  tenant  of  the  house  to  the  defendants, 
their  heirs  or  assigns,  or  other  the  trustee  or  trustees  for  the  time  being 
of  the  Society,  thenceforth  during  their  will,  at  the  dear  net  yearly  rent 
of  66/.,  payable  on  the  usual  quarterly  days,  subject  to  the  powers  of  dis- 
tress and  entry  for  non-payment  thereof,  and  to  all  usual  remedies  as  in 
leases  of  like  property.  G.  W,  T,  died,  leaving  payments  in  arrear ; 
the  defendants  distrained  upon  the  goods  in  the  house,  which  was  in  the 
oeenpation  of  his  widow,  who  subsequently  took  out  administration. 

1.  QutfTf,  whether  the  deed  creatod  the  relation  of  landlord  and  tenant 
betveen  the  parties  ?  But  assuming  that  it  did,  held  that,  the  tenancy 
under  the  mortgage  being  at  most  only  a  tenancy  at  will,  the  distress 
vas  not  made  during  the  possession  of  the  tenant  from  whom  the  rent 
became  due  within  the  proviso  in  sect.  7  of  stat.  8  Ann,  c,  4.,  and 
therefore  was  not  justifiea  under  sect.  6  of  that  Act. 

2.  QiuBre  of  the  decision  in  Walker  v.  Giiu,  6  C.  B.  662. 

THE  first  count  of  the  declaration  was  for  the  deten- 
tion of  the  plaintiff  ^8  goods^  that  is  to  say^  house- 
hold furniture^  and  other  chattels  and  effects  of  the  like 
nature.  The  second  count  was  for  the  conversion  of  the 
same  goods. 

Pleas. — 1.  To  the  first  count,  a  traverse  of  the 
detention.  2,  To  the  second  count,  not  guilty  by 
stetute  11  G.  2.  c.  19.  ».  21.     3.  To  the  whole  decla- 
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1862.        ration^  that  the  goods  were  not  the  plaintiff's.    4.  To 
TuaMBR      the  whole   declaration^  that   G.   W.   Turner,  by  deed 
KiBMBs.      conveyed  a  messuage  and  hereditaments  then  in  his 
occupation  and  possession  to  the  defendants^  their  heirs 
and  assigns^  by  way  of  mortgage  for  securing  payment 
of  the  sum  of  550/.  and  interest  thereon,  by  instalments 
of  16/.  3«.  2d.  payable  quarterly  as  therein  mentioned; 
and  Cr.  W.  Turner  thereby  agreed  to  become  tenant 
to  the  defendants,  their  heirs  or  assigns,  of  the  here- 
ditaments and  premises  thereby  appointed  and  con- 
veyed, thenceforth  during  their  will,  at  the  dear  net 
yearly  rent  of  66/.,  payable  on  the  usual  quarterly  days, 
namely,  &c.,  subject  to  the  powers  of  distress  and  entry 
for  non-payment  thereof,  and  to  all  usual  remedies  as  m 
leases  of  like  property.     Averment :  that  G.  W.  Turner 
held  and  enjoyed  the  messuage  and  premises  as  tenant 
thereof  to  the  defendants  under  the  deed  and  lease 
aforesaid  and  the  agreement  contained  therein,  from 
the  time  of  the  making  of  the  said  deed  and  lease 
until  the  time  of  his  death,  and  that  the  plaintiff,  as  ad- 
ministratrix of  C  W.  Turner,  was  in  possession  of  and 
held  and  enjoyed  the  messuage  and  premises  from  the 
death  of  G.  fV.   Turner  imtil  and  at  the  time  of  the 
detention  and  committing  of  the  alleged  grievances; 
and  that,  at  the  time  of  the  death  of  G.  W.  Turner,  a 
large  sum  of  the  rent  aforesaid  became  and  was  due  and 
in  arrear  and  unpaid  to  the  defendants,  and  the  same  so 
continued  due  and  in  arrear  and  unpaid  at  the  time  of 
the  detention  and  committing  of  the  alleged  grievances; 
and  that  the  goods  in  the  declaration  mentioned  were  at 
the  time  of  the  detention  and  committing  of  the  alleged 
grievances  in  and  upon  the  messuage  and  premises: 
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wherefore  the  defendants^  within  six  calendar  months        1862. 
next  after  the  death  of  G,  W.  Turner ^  and  during  the       tukhkb 
continuance  of  the  title  and  interest  of  the  defendants      b^j^es. 
in  the  messuage  and  premises^  and  while  the  plaintiff 
was  still  in  possession  of  the  messuage  and  premises, 
took  and  distrained  the  goods  and  detained  the  same, 
and  committed  the  acts  in  the  declaration  mentioned, 
according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  as  they  lawfully  might  for  the  cause 
aforesaid,  and  which  detention  and  grievances  are  the 
same  detention  and  grievances  whereof  the  plaintiff 
complains. 

The  plaintiff  took  issue  and  joined  issue  respectively 
on  the  several  pleas;  and  for  a  further  replication  to 
the  4th  plea  set  out  the  deed  in  that  plea  mentioned, 
by  which  G.  W.  Turner^  being  the  proprietor  of  shares 
in  Tht  Exeter  and  West  of  England  Permanent  Benefit 
Building  Society^  secured  to  the  Society  the  payment 
of  the  quarterly  sums  payable  on  account  of  his 
shares. 

There  was  also  a  demurrer  to  the  4th  plea  and  joinder 
therein. 

Rejoinder.  That,  before  the  detention  and  committing 
of  the  grievances  complained  of,  G.  W.  Turner  made 
default  in  payment  of  the  sums  which,  under  the  rules 
of  the  Society,  became  payable  by  him  on  account  of 
the  said  shares,  and  in  the  observance  and  performance 
of  the  rules  of  the  Society,  and  of  the  covenants  on  his 
part  in  the  deed  contained. 

Issue  on  the  rejoinder. 

There  was  also  a  demurrer  to  the  rejoinder,  and  joinder 
therein. 
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1862.  On  the  trial  of  the  issues  in  fact,  before  Channell  B., 

Turner  ^^  ^^^  Summer  Assizes  for  Devonshire  in  1861,  a  verdict 
Barhes.  ^^  found  for  the  plaintiff  for  155/.,  subject  to  the 
following  special  case. 

At  the  time  of  the  making  of  the  indenture  hereinafter 
next  mentioned,  G.  W.  Turnery  of,  &c.,  was  seised  in  fee 
and  was  also  in  the  occupation  of  a  messuage  or  dwelling 
house  with  the  appurtenances,  being  No.  14,  Castk 
Street^  in  the  parish  of  St.  Lawrence,  in  the  city  of 
ExeteVy  and  was  also  the  proprietor  of  five  whole  shares 
and  one  half  share  in  a  Benefit  Building  Society,  called 
The  Exeter  and  Went  of  England  Permanent  Benefit 
Building  Society^  of  which  Society  the  defendants  were 
trustees. 

By  an  indenture,  bearing  date  and  made  the  22d 
January,  a.d.  1857,  between  and  by  (?.  fV.  Turner^  of 
the  one  part,  and  the  defendants,  therein  described  as 
trustees  of  The  Exeter  and  West  of  England  Permanent 
Benefit  Building  Society ,  of  the  other  part,  reciting,  among 
other  things,  that  it  had  been  agreed  that  550/.  should 
be  paid  out  of  the  funds  of  the  Society  to  G.  W. 
Turner,  in  full  satisfaction  of  his  shares,  and  that  in  con- 
sideration of  such  payment  G.  W.  Turner  had,  pursuant 
to  the  rules  of  the  Society,  agreed  to  pay  unto  the  Society 
for  the  term  of  fourteen  years  commencing  from  the  22d 
January,  1857,  the  quarterly  sum  of  16/.  3*.  2d.  in  re- 
spect of  his  shares,  the  first  and  every  subsequent  quar- 
terly payment  to  be  made  at  the  times  and  in  manner 
prescribed  by  the  said  rules,  and  that  for  securing  the 
quarterly  sums  and  other  monies  thereafter  to  become 
payable  on  account  of,  or  with  reference  to  the  said 
shares,  and   that   security  respectively,  6r,  W.  Turner 
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had  agreed  to  execute  the  security  intended  to  be  by  1862. 
the  reciting  indenture  effected,  it  was  witnessed  that,  Tubjieb 
in  consideration  of  the  sum  of  550/.  advanced  out  of  bJuiks. 
the  Ainds  of  the  Society,  G.  W.  Turner  appointed  and 
conyeyed  the  messuage  or  dwelling  house,  No.  14, 
Castle  Street,  with  the  appurtenances,  to  the  defendants, 
their  heirs  and  assigns  for  ever.  And  it  was  amongst 
other  things  provided  that,  if  G.  W.  Turner,  his  heirs, 
executors,  administrators,  or  assigns,  should  duly  pay 
unto  the  Society  the  several  quarterly  and  other  sums 
which  under  the  rules  of  the  Society  should  become 
payable  on  account  of  the  said  shares,  and  should  observe 
and  perform  the  rules  of  the  Society  and  the  cove- 
nants thereinafter  contained,  it  should  be  lawful  for 
G*  W»  Turner,  his  heirs  and  assigns,  to  hold  and  enjoy 
the  said  messuage  or  dwelling  house  with  the  appurte- 
nances, and  to  receive  and  take  the  rents  and  profits 
thereof,  without  disturbance  by  the  defendants  or  other 
the  trustees  or  trustee  for  the  time  being  of  the  Society ; 
but  that,  if  default  should  be  made  in  any  of  the  mat- 
ters aforesaid,  it  should  be  lawful  for  the  trustees  or 
trustee  for  the  time  being  of  the  Society,  to  enter  into 
possession  or  into  receipt  of  the  rents  and  profits  of  the 
said  messuage  or  dwelling  house  with  the  appiui;enance8, 
and  to  lease  the  same  as  they  might  think  fit,  or  to  sell 
and  dispose  of  the  same,  and  out  of  the  rents  and  the 
proceeds  of  such  sale,  amongst  other  things,  to  retain 
the  full  amount  of  all  payments  in  arrear,  and  fines 
thereon  due  upon  that  security,  and  also  of  the  then 
value  of  all  future  payments  payable  upon  the  said 
shares,  and  to  pay  the  surplus,  if  any,  unto  G.  fV. 
Turner,  his  heirs  or  assigns.     The  indenture  concluded 
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1862.        ^^^  ^^^  following  clause :  "  And  the  said  G.  W.  Tut- 
^^j^^j^      net  doth  hereby  agree  to  become  tenant  to  the  said  W, 
▼•  Barnes,  kc.,  their  heirs  or  assigns^  or  other  the  tmstees 

or  trustee  for  the  time  being  of  the  said  Society^  of  the 
hereditaments  and  premises  hereby  appointed  and  con- 
veyed^ henceforth  during  their  will^  at  the  dear  net  yearly 
rent  of  66Z.  payable  on  the  usual  quarterly  days,  videlicet, 
&c.^  subject  to  the  powers  of  distress  and  entry  for  non- 
payment thereof^  and  to  all  usual  remedies  as  in  leases  of 
like  property.  Provided  always  that  no  greater  principal 
sum  shall  be  hereby  secured  than  800//' 

On  the  35th  May,  1858,  O.  W.  Turner  intermarried 
with  the  plaintiff,  then  called  EUeti  Emma  Hester  Austin, 
Before  the  marriage  and  at  the  time  of  the  making  of 
the  indenture  hereinafter  next  mentioned,  6r.  fV»  Turner 
and  the  plaintiff  were  respectively  possessed  of  certain 
household  furniture  and  effects^  being  those  comprised 
therein.  By  that  indenture,  bearing  date  the  25th  May, 
1858,  and  made  prior  to  the  marriage  by  and  between 
O.  fV.  Turner  of  the  first  part,  the  plaintiff  of  the 
second  part,  and  B.  Austin  and  /.  Austin  of  the  third 
part,  {B.  Austin  and  J.  Austin^  being  respectively  the 
father  and  brother  of  the  plaintiff),  in  consideration  of 
the  intended  marriage,  all  and  singular  the  household 
goods  and  furniture,  plate,  linen,  glass,  china,  books, 
prints,  pictures,  and  other  household  effects  of  them  the 
said  (?.  W.  Turner  and  the  plaintiff  respectively  were 
assigned  to  B.  Austin  and  J.  Austin  in  trust  (among 
other  things),  after  the  solemnization  of  the  marriage, 
to  permit  the  plaintiff  to  have  hold  and  enjoy  the  said 
furniture  and  effects  for  her  separate  use,  free  from  the 
control  and  debts  of  Gr.  W.  Turner. 
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The  farnitare  and  effects  comprised  in  this  indenture        18G2. 
remained  in  the  messuage  No.  14,  Castle  Street,  from  the      Tvrhxe 
aolemnixation  of  the  marriage  of  6.  fF.  Turner  and  the      baues. 
plaintiff  until  the  time  of  the  distress  hereinafter  men- 
tioned. 

During  the  lifetime  of  G,  W.  Turner  and  the  plaintiff^ 
the  furniture  and  effects  were  used  by  O.  JV,  Turner  and 
the  plaintiff  in  the  said  messuage.  About  five  weeks 
before  the  death  of  G,  W.  Turner,  he  and  the  plaintiff 
went  to  a  watering  place  near  Exeter  for  the  benefit  of 
his  health,  leaving  the  servants  in  care  of  the  said  mes- 
suage and  the  furniture  and  effects.  About  three  weeks 
before  the  death  of  G.  W.  Turner,  the  plaintiff's  father, 
with  the  consent  of  G.  W.  Turner  and  the  plaintiff, 
went  to  the  said  messuage  for  the  purpose  of  protecting 
it  and  the  furniture  and  effects ;  and  he  remained  there 
for  that  purpose  until  the  time  of  the  levying  of  the 
distress  hereinafter  mentioned.  O.  W.  Turner  died  at 
the  watering  place  on  the  16th  March,  1860.  The 
plaintiff  was  with  him  at  the  time  of  his  death,  and 
returned  to  the  said  messuage  on  the  18th  March, 
1860,  and  remained  therein  until  this  action  was 
brought. 

G.  W.  Turner,  before  his  death,  had  paid  to  the 
defendants,  as  trustees  of  the  Benefit  Building  Society, 
the  sum  of  74/L  12«.  8dL  on  account  of  the  quarterly  sum 
of  162.  3«.  2d>  agreed  to  be  paid  by  him  in  respect  of 
his  shares  in  the  Society,  and  secured  by  the  indenture 
dated  22d  January^  1857^  and  at  the  time  of  his  death 
there  was  due  and  in  arrear  from  him  to  the  defendants 
as  such  trustees,  on  account  of  the  quarterly  sum  of 
16^  3s.  U.,  the  sum  of  119/.  5#.  4(f. 


Barm  18. 
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1862.  On  the  17th  March,  I860,  being  the  day  following 

XuRNM  ^'^  ^V  o^  *1*®  death  of  G.  W.  Turner,  one  of  the 
defendants,  for  himself  and  the  others,  and  with  their 
authority,  signed  a  warrant  of  distress  addressed  to 
W.  Harris,  and  delivered  the  same  to  him,  with  direc- 
tions to  execute  it.  The  arrears  of  rent  mentioned  in 
that  warrant  were  three  years  arrears  of  the  sum  of 
66L,  at  which  it  is  stated,  in  the  indenture  dated  the 
22nd  January,  1857,  that  G.  W.  Turner  agreed  to 
become  tenant  to  the  defendants  of  the  messuage  or 
dwelling  house  Na  14,  Castle  Street,  at  a  net  yearly 
rental  of  that  amount,  after  giving  credit  for  the  sum 
of  74t  lis.  8rf.,  paid  to  the  defendants  by  G.  W.  Turner 
in  his  lifetime  on  account  of  the  quarterly  sum  of  16/. 
Zs.  2d.,  agreed  to  be  paid  by  him  in  respect  of  his  shares 
in  the  Society. 

On  the  said  17th  March,  Harris,  in  pursuance  and 
under  the  authority  of  the  warrant  of  distress  and  of 
the  directions  given  to  him,  entered  into  and  upon  the 
messuage,  and  distrained  the  furniture  and  effects 
therein  for  the  alleged  arrears  of  rent.  On  the  20th 
March,  and  whilst  Harris  continued  in  possession 
of  the  furniture  and  effects  under  the  distress,  the 
plaintiff,  at  the  request  of  the  defendants,  signed  and 
delivered  to  them  a  notice  in  writing,  requesting  them 
not  to  sell  the  furniture  for  seven  days  from  that  date. 
On  the  22nd  March,  and  whilst  Harris  continued 
in  possession  of  the  furniture  and  effects  under  the 
distress,  the  plaintiff  signed  and  delivered  to  the  defend- 
ants and  to  Harris  a  notice  that  she  claimed  the  fur- 
niture and  effects  under  the  indenture  of  the  25th 
May,  1858,  and  required  them  to  give  up  possession  of 
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them.    On  the  same  day,  and  after  the  service  of  that       1862. 
Dotioe,  and  whOst  he  still  continued  in  possession  of      Turner 
the  fiimitiire  and  effects  under  the  distress,  Harris,  in       barhrs. 
iiirther  pursuance  of  the  warrant  of  distress  and  direc- 
tions, signed  and  delivered  to  the  plaintiff  the  usual 
notice  that  he  had  distrained  the  goods  and  chattels  for 
the  sum  of  123/.  7»-  4d.,  being  arrears  of  rent  due  to  the 
defendants  on  the  22d  of  January,  I860,  for  the  house 
and  premises  late  in  the  possession  of  G.  W.  Turner. 
The  defendants  refused  to  deliver  up  the  furniture  and 
effects,  or  any  part  thereof,  to  the  plaintiff  pursuant  to 
the  notice  of  the  22d  March,  1860,  and  the  request 
contained  therein,  and  had  since  retained  possession  of 
them. 

On  the  1 7th  April,  1860,  administration,  with  the 
will  annexed,  of  the  estate  and  effects  of  G.  W,  Turner, 
deceased,  were  granted  to  the  plaintiff  by  the  Exeter 
District  Probate  Court 

The  action  was  brought  by  a  writ  of  summons  bearing 
date  the  19th  June,  1860. 

The  Court  was  to  be  at  liberty  to  draw  such  inferences 
from  the  circumstances  set  forth  in  the  case  as  a  jury 
should  have  drawn  in  reference  as  well  to  the  issue  upon 
the  plea  of  not  possessed  as  to  the  other  issues. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  these  circumstances,  the  plaintiff  was  entitled  to 
maintain  this  action.  If  the  Court  should  be  of  opinion 
in  the  affirmative,  then  the  verdict  was  to  be  entered  for 
the  plaintiff,  but  if  the  Court  should  be  of  a  contrary 
opinion,  then  a  nonsuit  was  to  be  entered. 

J,  B.  Karslake  (with  him  Kingdort),  for  the  plaintiff. — 
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1862.  First.  The  clause  in  the  mortgage  deed  to  secure  the 
Turner  payment  to  become  due  from  the  plaintiff^s  husband  to 
BARHsa.  *^®  Benefit  Building  Society  did  not  create  a  tenancy 
between  him  and  the  defendants  on  which  a  distress 
would  lie :  Walker  v.  Gikt  (a),  recognised  in  Barnard 
V.  Pilsworth  (6).  This  deed  is,  in  its  terms,  precisely 
similar  to  the  deed  in  the  former  case :  and  the  principle 
of  the  decision  there  is  applicable  here,  viz.,  that  it 
was  inconsistent  with  the  object  of  the  deed  that  the 
mortgagor,  before  default  in  payment  of  the  contribu- 
tions, should  become  tenant,  and  so  liable  to  be  dis- 
trained upon  for  rent,  that  therefore  one  of  the  chiuses 
must  be  rejected,  and  the  Court  thought  that  they  best 
carried  out  the  intention  of  the  parties  by  rejecting  the 
clause  giving  the  power  of  distress.  \_Crompton  J.  In 
that  case,  Maule  J,  said,  p.  694:  ''When  one  sees  the 
parties  expressly  agreeing  to  become  tenants,  one  would 
incline  to  construe  the  instrument  as  creating  a  tenancy, 
unless  there  was  some  manifest  absurdity  or  great  incon- 
venience in  so  doing.  It  is  enough  for  the  purpose  of 
your  argument  to  say,  that,  though  this  instrument 
might  create  a  tenancy,  it  is  not  such  a  tenancy  as 
will  support  the  second  avowry,  viz.,  a  tenancy  at  the 
yearly  rent  of  200/.''>  In  Finharn  v.  Souster  (c)  there 
was  an  additional  clause,  providing  that  the  mortgagee 
should  apply  the  rent  when  received  in  satisfaction  of 
principal  and  interest.  [Crompton  J.  That  is  in  effect 
provided  for  by  this  deed.]  In  Pinhom  v.  Souster,  Parke 
B.  said,  p.  772,  ''  As  there  is  no  inconsistency  in  this 

(a)  6  a  B,  662.  {h)  Id.  698,  note  (a). 

{e)  8  Exch,  763. 
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clause^  we  need  not  strike  it  out^  as  the  Court  of  Common  1862. 
Pleas  thought  themselves  compelled  to  do  in  Walker  v.  Tuekml 
Giles"  If  any  tenancy  is  created,  it  is  a  tenancy  at  bariim. 
will  only,  and  the  reservation  of  a  yearly  rent  is  not 
inconsistent  with  it :  Doe  d.  Dixie  v.  Davies  (a),  per 
Parke  B.  [Crompton  J.  In  note  (a)  to  Walker  v. 
Gik$,  6  C.  B,  701,  it  is  said,  '^  Similar  clauses  are,  how- 
ever, frequently  used  by  conveyancers,  without  any 
doubt  as  to  their  efiScacy ;  and  a  passage  from  Jarmaris 
CoKoeyancing,  vol.  5,  p.  528,  a  book  of  very  great  autho- 
rity, is  cited,  in  which  a  power  of  distress  is  preferred  to  a 
demise  at  will,  ^'  inasmuch  as  a  demise  at  will  is  liable  to 
be  determined  by  the  death,  and  at  the  will  (&)  of  either 
party,  and,  it  is  conceived,  subjects  the  deed  to  a  lease 
stamp.''  {Bythewood  and  Jarman's  Precedents  in  Convey-^ 
aneinff,  vol.  5,  p.  514,  8rd  ed.  by  Sweet).  It  is  part  of 
this  deed,  as  well  as  of  the  deed  in  Walker  v.  Giles  (ft), 
that  the  mortgagor  shall  take  the  rents  and  profits 
imtil  default  in  payment  of  the  quarterly  sums.  Blacks 
bum  J.  It  cannot  be  a  tenancy  at  the  will  of  a  lessor  if 
the  tenant  is  entitled  to  retain  possession  beyond  the 
will  of  the  lessor.  Cromptan  J.  If  the  ground  of  the 
decision  in  Walker  v.  Giles  was  that  a  power  to  remain 
in  possession  until  default  is  inconsistent  with  a  tenancy 
at  the  wiU  of  the  other  party,  we  should  leave  that 
question  to  be  debated  in  a  Court  of  error.] 

Secondly,  assuming  that  a  tenancy  at  will  was  created 
between  Turner  and  the  defendants,  it  was  determined 
by  the  death  of  G.  W>  Turner,  and  therefore  the  power 
of  distress  attached  to  it  was  gone^  which  is  the  ob- 
jection to  making. a  demise  at  will  to  the  mortgagor 
stated  by  Mr.  Jarman  in  Bythewood  and  Jarmans 
(a)  7  Exch.  89.  91.  {h)  6  C.  B.  662. 

VOL-    II.  2  G  B.    &   8. 
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1862.  Precedents  in  Conveyancing,  voL  5,  p.  515,  8rd  ed. 
TuRNEE  ty  Sweet  Stat  8  Ann,  c.  14.  *.  7.  provides  that  the 
Baknks.  distress  given  by  sect  6.,  iafter  the  determination  of 
the  lease,  shall  be  made  within  six  calendar  months, 
''  and .  during  the  continuance  of  such  landlord's  title 
or  interest,  and  during  the  possession  of  the  tenant  firom 
whom  such  arrears  became  due.*'  [Crampton  J.  In 
Braithwaite  v.  Cooksey  {a)  it  was  held  that  the  distress 
might  be  made  during  the  possession  of  the  administra- 
tor of  the  tenant]  In  that  case  the  term  continued 
after  the  death  of  the  tenant,  and  the  administrator  con- 
tinued in  possession  during  the  remainder  of  the  term 
and  after  the  expiration  of  it.  But  the  reasons  for  the 
judgment  are  not  given,  and  it  is  doubtful  whether  it 
can  be  supported.  The  plaintiff  here  did  not  become 
administratix  until  after  the  distress,  and  there  was 
nothing  upon  which  the  letters  of  administration  could 
operate. 

J.  D^  Coleridge  (with  him  Field),  for  the  defendants. — 
First,  Turner  was  made  tenant  by  the  express  words  of 
the  deed.  The  reason  of  the  judgment  in  Walhr  v. 
Giles  (b),  which  was  upon  a  deed  containing  the  same 
words  as  the  present,  appears  to  have  been  that,  by  hold- 
ing that  there  was  a  tenancy,  the  money  might  be  paid 
twice  :  but  the  clause  creating  the  tenancy  in  truth  only 
gives  the  mortgagee  a  further  security  for  the  payment 
of  the  interest,  as  is  pointed  out  by  Mr.  Jarman  in  Bytlie- 
wood  and  Jarman^s  Precedents  in  Conveyancing,  p.  514, 
3rd  ed.  by  Sweet  And  there  is  no  such  repugnancy 
between  the  clauses  of  the  deed  as  is -suggested ;  because 
where  there  is  a  covenant  in  a  mortgage  deed  that  the 
(fl)  1  H.  Bl  4C5.  (h)  6  C,  B.  (5f>2. 


XXV.  VICTORIA. 


447 


mortgagor  shall  remain  in  possession  until  default  in        1862. 

payment  of  the  mortgage  money^  he  has  until  default       Turnea 

an  interest  in  the  nature  of  a  term  of  years ;  note  to       Sarmes. 

i&ecA  V.  Hall,  1  SmiMs  L.  C.  509-510,  5th  ed.;  though 

after  default  he  becomes  tenant  at  will;  4  Com.  Dig. 

by  Hammond,   99,   Estates  by   Grant   (H.    1).      The 

effect  of  the  deed  is  that  the  mortgagor  executes  the 

use  in  fee  in  the  trustees.     [Crompton  J.     But  subject 

to  the  proviso  which,  from  its  nature,  is  to  take  effect 

before  the  conveyance  in  fee.      From  whom  did  W. 

Turner  get  his  estate  as  tenant?]     He  occupied  on  the 

terms  of  the  deed  on  a  parol  demise.    Walker  v.  Giles  (a) 

was  discountenanced  in  Pinhom  v.  Souster  {b)  and  Brown 

v.  The  Metropolitan  Counties  Life  Assurance  Society  (c). 

[CrompUm  J.     In  the  latter  case,  p.  836,  we  say,  "  The 

case  of  Walker  v.  Giles  can  be  only  supported,  if  at  all, 

on  the  ground  pointed  out  by  Lord  Wensleydale  in  jRfn- 

hom  v.  Souster/*    I  do  not,  however,  put  much  weight 

npon  that  dictum,  because  I  rather  think  it  was  my  own 

expression,  my  impression  at  the  time  being  that  the 

authority  of  Walker  v.  Giles  was  very  much  shaken.]  The 

Court  also  there  say  "  We  do  not  at  all  assent  to  the 

proposition  that  there  was  no  tenancy." 

Secondly,  assuming  that  there  was  a  tenancy,  and 
admitting  that  there  was  no  more  than  a  tenancy  at 
will,  the  holding  continued  in  the  person  of  the  widow, 
and  therefore  the  defendants  could  distrain  by  virtue  of 
Stat  8  Ann.  c.  14.  The  words  of  the  proviso  in  sect.  7 
are  peculiar,  and,  when  closely  looked  at,  apply  to  such 
a  case  as  this.  The  distress  was  made  within  "  six 
calendar  months  after  the  determination  of  the  lease  ;^' 

(a)  6  a  B.  662.  {h)  8  Exch.  763. 

(r)  1  E.  i-  E.  832. 

2  G  2 
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1862.  *^d  the  death  of  the  tenant  ia  an  ordinary  determi- 
TuKNER  nation  of  a  tenancy  at  vill^  and  there  is  no  exception 
Sabmes.  ®^  ^^^^  ^^  *^®  proviso.  Then  Braithwaite  v.  Cooksey  (ci) 
ia  an  authority  that  the  possession  of  the  tenant  from 
whom  the  arrears  became  due  need  not  be  personal, 
but  may  be  by  a  representative  of  the  tenant.  [Blacks 
bum  J.  Here  G.  W.  Turner  being  tenant  in  fee  of  the 
house^  his  administratrix  would  have  no  more  estate  in 
it  than  a  stranger  would  have ;  the  right  to  take  posses- 
sion was  therefore  in  the  heir^  and  not  in  the  plain- 
tifiPl  The  grant  of  letters  of  administration  has  the 
effect  of  vesting  leasehold  property  in  the  administrator 
by  relation  to  the  time  of  the  death  of  the  intestate, 
so  as  to  enable  him  to  bring  actions  in  respect  of 
that  property  for  all  matters  affecting  the  same  subse- 
quent to  the  death  of  the  intestate ;  Lessee  of  Patten 
v.  Patten  {b\  cited  in  2  Selw.  N.  P.  698,  12th  ed. 
[^Cromptan  J.  cited  1  William^  Executors,  558,  note  {p), 
5th  ed.,  referring  to  Rex  v.  Horsley,  8  East^  410,  per 
Lord  Ellenborouffh,  and  Selw.  N.  P.  717,  6th  ed.]  In 
1  Williams*  Executors,  557,  5th  ed.  it  is  said,  "  An  admi- 
nistrator may  have  an  action  of  trespass  or  trover  for  the 
goods  of  the  intestate  taken  by  one  before  the  letters 
granted  unto  him ;  otherwise  there  would  be  no  remedy 
for  this  wrong  doing."  In  Foster  v.  Bates  (c),  where 
goods  had  been  sold  after  the  death  of  the  intestate,  and 
before  the  grant  of  letters  of  administration,  avowedly 
on  account  of  the  estate  of  the  intestate,  by  one  who  had 
been  his  agent,  it  was  held  that  the  administrator  might 
ratify  the  sale  and  recover  the  price  from  the  vendee  in 
assumpsit  for  goods  sold  and  delivered.    The  rights  and 

(a)  1  H,  Bl  4r>7.  (ft)  Alcock  4-  Kap.  493. 

(r)  12  M.  ^'  W.  220. 
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liabilities  of  an  administrator  ought  to  be  correlative.        1862. 
[Blackburn  J.     Administration  may  be  taken  out  by       tiirrkiT" 
creditors  and  others;  it  would  carry  the  doctrine  of      SAMEi. 
relation  very  &r  to  say  that  in  such  cases  there  might 
be  a  distress  upon  premises  in  the  occupation  of  an 
administrator  many  years  after  the  death  of  the  in* 
testate.] 

/.  B,  Karslake  was  not  called  upon  to  reply. 

Crompton  J-  Two  points  have  been  ably  pressed  for 
the  defendant :  first,  that  we  are  bound  by  the  case  of 
Walker  v.  Giles  (a)  ;  secondly,  that  the  present  case  is 
within  the  decision  in  Braithwaite  v.  Cooksey  (ft). 

As  to  the  first  point,  I  have  my  own  opinion  of  the 
case  of  Walker  v.  Giles  (a) ;  but  it  is  the  general  rule  to 
follow  the  decision  of  a  Court  of  co-ordinate  jurisdiction, 
and  therefore  I  should  not  like  to  overrule  that  case, 
which  was  decided  by  great  Judges,  without  further 
consideration ;  and  I  admit  that  there  is  something  like 
incongruity  in  the  two  clauses  of  the  deed.  I  have, 
however,  so  strong  an  opinion  on  the  second  point 
in  favomr  of  the  plaintiff,  that  I  will  not  discuss  the 
first  point  further  than  to  say  that  I  adhere  to  the 
great  doubts  which  we  expressed  on  a  similar  deed  in 
Brown  v.  The  Metropolitan  and  General  Counties  Life 
Assurance  Society  (c).  If  parties  come  to  an  agree- 
ment that  one  shall  be  tenant  to  the  other,  and  the 
nature  of  *the  tenancy  is  expressed,  and  a  power  of 
distress  given,  it  would  seem  that,  however  the  agree- 
ment may  operate  in  a  particular  case, — whether  as  a 

(a)  6  C.  B,  662.  {h)  1  H,  Bl  465. 

(r)  1  E.  4-  E.  832. 
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1862.  limitation  of  the  use  under  the  Statute  of  Uses,  as  I 
TuRNEK  rather  think  it  does,  or  whether  it  can  be  supported  as 
BAKNE8.  giving  the  party  occupation  as  tenant  under  the  terms  of 
the  deed^  or  as  a  redemise, — in  any  view  of  the  case  it 
would  be  a  tenancy  at  will ;  and  then  it  is  expressly 
within  the  authority  of  Walker  v.  Giles  (a),  where  such 
a  tenancy  was  held  to  be  incompatible  with  the  object 
of  the  deed. 

As  to  the  other  point, — assuming  T\imer  to  have  been 
tenant  at  will  of  the  defendants,  I  am  of  opinion  that 
the  plaintiff  is  entitled  to  judgment  on  the  ground  that 
the  case  is  not  within  the  provisions  of  stat.  8  Ann.  e,  14. 
At  common  law  a  landlord  could  only  distrain  when 
there  was  a  tenancy ;  there  could  be  no  avowry  except 
on  a  tenancy.  To  remedy  that^  stat.  8  Ann.  c.  14  s,  6. 
was  enacted;  but  that  enactment  is  carefiiUy  accom- 
panied with  a  proviso  in  sect.  7^  that  the  distress  shall  be 
made  while  the  tenant  from  whom  the  rent  accrued  due 
remains  in  possession.  It  is  a  hard  thing,  as  my  brother 
Blackburn  pointed  out^  that  a  stranger's  goods  should 
be  taken  for  such  arrears  of  rent,  and  it  is  not  Ukdy 
that  they  would  be  upon  the  premises  as  long  as  the 
tenant  remained  in  possession.  Therefore  it  is  important 
that  the  right  of  distress  should  be  confined  to  the  con- 
tinuance of  the  possession  of  the  tenant  from  whom  the 
arrears  became  due.  The  enactment  is,  that  ^'from 
and  after  the  said  first  day  of  May,  1710,  it  shall  and 
may  be  lawful,  for  any  person  or  persons^  having  any 
rent  in  arrear  or  due  upon  any  lease  for  life  or  lives, 
or  for  years,  or  at  will,  ended  or  determined,  to  dis- 
train  for  such  arrears,  after  the  determination  of  the  said 
respective  leases,  in  the  same  manner  as  they  might 

(a)  6  a  B,  662. 
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have  done^  if  such  lease  or  leases  had  not  been  ended  or        1SG2. 
determined.  Now  this  case  would  be  within  those  words,  ~  xuRKEa 
because  on  the  death  of  Turner  the  lease  was  determined.       b^rmks 
Then  there  is  a  proviso  in  the  next  section  that  such 
distress  must  be  made  "  within  the  space  of  six  calendar 
months  after  the  determination  of  such  lease,  and  during 
the  continuance  of  such  landlord's  title  or  interest,  and 
during  the  possession  of  the  tenant  from  whom  such 
arrears  became  due/^     It  is  impossible  to  say,  without 
some  authority  to  that  eflFect,  that,   the  tenant  being 
dead,  the  possession  of  the  person  from  whom  the  arrears 
accrued  due  is  continued  in  the  present  case. 

In  Braitkwaite  v,  Coohsey  {a)  indeed  the  Court  allowed 
a  distress  to  be  good  during  the  possession  of  the  admi- 
nistratrix; but  they  do  not  give  any  reasons  for  their 
judgment,  and  it  seems  to  have  been  a  peculiar  case, — 
the  tenancy  was  not  determined  by  the  death  of  the 
lessee,  but  continued  after  his  death,  so  that  his  admi- 
nistratrix became  tenant  under  the  lease ;  whence  it  is 
clear  that  a  distress  would  lie  for  rent  which,  accruing 
in  the  lifetime  of  the  lessee,  did  not  fall  due  until  after 
his  death  and  in  the  time  of  the  tenancy  of  the  adminis- 
tratrix ;  and  that  may  have  been  such  a  case.  If  this 
is  not  an  explanation  of  that  case,  I  cannot  agree  that, 
when  a  tenancy  has  been  determined  by  the  death 
of  the  tenant,  arrears  of  rent  may  be  distrained  for, 
within  the  words  of  sect.  7,  '*  during  the  possession  of 
the  tenant  from  whom  such  arrears  became  due.'' 

The  present  case  is  also  distinguishable  from  Braith-- 
waite  r.  Cooksey  on  the  ground  that  there  was  no  pos- 
session by  any  representative  of  the  tenant  at  the  time 
when  the  act,  otherwise  illegal,  was  done  by  the  defendant. 
It  is  true  the  plaintiff  afterwards  took  out  administra- 

(r/)  1  H.  BL  405. 
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1862.  tion,  bat  I  doubt  whether  the  defendant  can  say  that 
TuRXER  the  wrongful  act  of  the  plaintiff  in  taking  possession  was 
BABSZ8,  converted  into  a  rightful  one  by  relation.  There  are  cases 
in  which  a  wrongful  act  may  become  rightful  by  relation, 
but  it  is  not  necessary  to  say  whether  this  is  one  of 
them^  because,  even  if  the  plaintiff  had  been  in  posses- 
sion as  administratrix^  this  case  would  not  be  within 
the  statute. 

Blackburn  J.  I  am  of  the  same  opinion.  If  it  was 
necessary  to  consider  whether  Giles  v.  Walker  (a)  is 
still  a  binding  authority^  I  should  require  time  to  consider 
the  matter  very  carefully  before  I  said  that  it  was  not. 
But  it  is  not  necessary^  because^  assuming  that  the  au- 
thority of  that  case  has  been  so  shaken  as  not  to  be 
binding  upon  us,  the  utmost  effect  which  can  be  given 
to  the  deed  is,  that  Turner  during  his  lifetime  became 
tenant  at  will,  subject  to  a  rent  which  might  be  distrained 
for.  It  would  be  an  enormous  mischief  if  we  were  to  hold, 
•  contrary  to  the  fact,  that  the  payment  of  interest  under 
a  mortgage  deed  turned  the  possession  of  the  mortgagor 
into  a  tenancy  from  year  to  year,  requiring  six  month^s 
notice  before  the  mortgagee  could  enter  into  possession. 
Treating  this  then  as  a  tenancy  at  will,  it  terminated 
on  the  death  of  the  tenant,  and  the  only  question  is 
whether,  after  the  tenancy  at  will  had  been  determined 
by  the  death  of  the  tenant,  the  defendants  could  distrain 
goods  on  the  demised  premises  by  virtue  of  stat.  8  Ann, 
c.  14  Sect.  6  of  that  statute  recites:  "Whereas  tenants 
pur  outer  vie  and  lessees  for  years  or  at  will,  frequently  hold 
over  the  tenements  to  them  demised,  after  the  determina- 
tion of  such  leases :  and  whereas  after  the  determination 
of  such,  or  any  other  leases,  no  distress  can  by  law  be 
(a)   6C7?.  662. 


XXV.   VICTORIA. 


453 


made  for  any  arrears  of  rent  that  grew  due  on  such  re-        1862. 

spective  leases  before  the  determinatiou  thereof."    The       Tubmee" 

mischief  for  which  the  statute  intends  to  provide  a       Babne«. 

remedy  is  the  tenant  holding  over ;  and^  there  being  no 

power  of  distraining  in  that  case,  the  enacting  part  gives 

a  power  to  any  person  "  having  any  rent  in  arrear  or  due 

upon  any  lease  for  life  or  lives,  or  for  years,  or  at  will, 

ended  or  determined,  to  distrain  for  such  arrears,  after 

the  determination  of  the  said  respective  leases,"  in  the 

same  manner  as  if  they  had  not  been  determined.    And 

then  comes  the  proviso  on  which  the  question  turns, 

the  important  words  of  which  are,   that  the  distress 

most  be  made  "  during  the  possession  of  the  tenant 

firom  whom  such  arrears  became  due."    In  this  case, 

the  arrears  became  due  from  Turner  in  his  lifetime  :  the 

premises  were  not  in  his  possession  after  his  death ;  and 

therefore  the  possession  was  not  in  him  from  whom  the 

arrears  became  due.     It  is  true  that  the  widow  and 

household  servants  continued  in  the  house  at  the  time  of 

the  distress,  but  they  had  no  right  to  do  so ;  and  they 

were  not  the  tenant  from  whom  the  arrears  became  due. 

The  possession  contemplated  by  the  statute,  though  a 

wrongful  possession,  must  be  a  possession  by  the  tenant 

from  whom  the  arrears  became  due ;  and  the  possession 

in  this  case  was  not  his. 

The  widow  indeed  afterwards  took  out  administration, 
aud  so  far  represented  her  deceased  husband.  But  even 
if  she  had  been  administratrix  at  the  time  of  the  dis- 
tress, she  would  not  have  been  in  possession  as  adminis- 
tratrix, nor  have  had  any  right  to  be  in  possession  as  such. 
Mr.  Coleridge  argued,  that  because  there  is  a  right  of 
action  in  an  administrator  to  sue  for  rent,  the  letters  of 
administration,  when  granted,  related  back  so  as  to  render 


Barmes. 


454  EASTER  TERM. 

1862        ^^^  possession  the  possession  of  her  deceased  husband 

who  was  tenant.    I  do  not  think  that  even  the  executrix. 

Turner 

▼•  if  she  had  taken  out  probate^  would  have  represented  the 

tenant  for  this  purpose.  But  it  is  not  necessary  to  de- 
cide that.  In  Braithwaite  v.  Cooksey  (a)  there  was  a  lease 
for  years,  and  the  administratrix  continued  rightfully 
in  possession  under  the  lease  after  the  death  of  the  lessee ; 
and  how  far  in  such  a  case  they  may  be  identified  with 
the  testator  as  one  tenant  is  a  question  which,  if  it  arose 
then,  has  not  arisen  since :  and  it  does  not  arise  in  the 
present  case,  because,  from  the  peculiar  terms  of  the 
deed,  there  was  a  tenancy  in  which  Turner  was  tenant 
at  will  in  the  strict  sense  of  the  term,  and  his  adminis- 
tratrix never  had  anything  in  the  tenancy.  It  is  suflS- 
cient  to  say  this  distress  is  unlawful  on  the  ground  that 
it  was  not  made  during  the  possession  of  the  person  as 
tenant  from  whom  the  arrears  became  due. 

Mellor  J.  I  say  nothing  about  Giles  y.  Walker  {h\  as 
it  is  unnecessary  to  do  so.  I  found  my  judgment  upon  the 
question  whether  the  distress  under  the  circumstances  was 
lawful.  At  common  law,  a  distress  after  the  determination 
of  the  tenancy  could  not  be  made,  and  stat.  8  Ann.  c.  14. 
came  in  to  the  relief  of  landlords  in  certain  cases;  but, 
to  entitle  the  defendants  to  succeed  under  that  statute, 
which  enables  landlords  who  have  rent  in  arrear  to 
distrain  after  the  expiration  of  the  term  or  interest  of 
the  tenant,  they  must  bring  themselves  within  the  con- 
ditions in  the  7th  section,  one  of  which  is,  that  the 
distress  must  be  made  '*  during  the  possession  of  the 
tenant  from  whom  such  arrears  became  due.^^ 

It  is  admitted  that  this  was  a  tenancy  at  will  which 
(a)  1  H.  Bl.  405.  (A)  6  C.  B.  662. 
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expired  on  the  death  of  the  tenant^  and  therefore  there  1352. 
was  nothing  for  the  administratrix  to  represent  by  her  tubiiee 
subsequent  possession.  I  think  the  case  of  Braithwaite 
V.  Cooksey  (a)  has  been  explained  by  my  brother  Cromp- 
ton,  supposing  his  suggestion  to  be  correct  as  to  the 
facts  of  it.  At  any  rate  that  case  is  distinguishable^ 
because  the  tenancy  did  not,  as  in  this,  expire  with  the- 
death  of  the  tenant ;  there  was  a  period  when  in  a  repre- 
sentative character  the  administratrix  occupied  as  tenant; 
aad  therefore  her  occupation  might  be  considered  the 
same  as  that  of  the  tenant  In  this  case  the  tenancy  or 
interest  ceased  on  the  death  of  the  tenant^  and  on  that 
ground  the  distress  was  unlawful. 

CiioH?TON  J.  I  wish  to  add  that  the  recital  of  sect  6,. 
to  which  my  brother  Blachbum  has  referred,  is  strongly 
in  favour  of  our  judgment  as  shewing  that  the  mischief 
contemplated  by  the  statute  was  one  arising  during  the 
tenancy  of  the  lessee  himself.  This  recital,  coupled 
with  the  condition  in  sect  7,  makes  it  clear  to  my 
mind  that  the  statute  was  not  intended  to  apply  to  cases 
where  the  tenancy  was  determined  by  the  death  of  the 
tenant. 

Judgment  for  the  plaintiff. 

(a)  1  K  Bl  465. 
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Friday, 
April  25th. 

Marine  in- 
gtirance. 
Average  or 
coTistructive 
total  loss. 


Grainger,  Kerr  and  others  agahist  Martin. 

In  June,  1850,  the  owners  of  a  ship  valued  at  17,00(V.  caused  them- 
selves  to  be  insured  by  policies  in  the  usual  form  for  16,000/.,  from 
Bombay  to  Liverpool.  When  off  Algoa  Bay  she  encountered  very 
severe  weather,  and  sustained  such  damaee  that  it  became  necessaiy  to 
put  into  Vort  Louie,  in  Mauritius ;  and  in  January,  1860,  the  master, 
after  correspondence  with  the  owners  in  England,  being  left  to  act  as  he 
considered  best  for  the  interest  of  all  parties  concerned,  sold  her  instead 
of  having  her  repaired.  The  owners  had  bousht  the  ship  in  1855  for 
20,00W. ;  and  2U  per  cent,  would  be  a  reasonable  deduction  in  respect 
of  wear  and  tear  at  the  time  when  the  policy  attached.  The  cost  of 
building  such  a  ship  at  that  time  would  have  been  20,000/. ;  and  the 
cost  of  repairing  her  would  have  been  10,500/.  Her  value,  after  she 
had  been  repaired,  would  have  been  7500/.,  she  being  a  vessel  of 
exceptional  size  and  class ;  but  an  owner  wanting  such  a  ship  for 
the  particular  puiposes  of  his  trade,  and  having  to  elect  either  to 
sell,  or  to  repair,  or  to  purchase,  would  have  elected  to  repair  her,  for 
such  a  vessel  could  not  have  been  built  or  purchased  at  that  time  for  so 
small  a  sum  as  10,500/.  On  a  case  stated  between  the  owners  and  an 
underwriter,  the  Court  having  power  to  draw  inferences  of  fact :  Held 
that  the  price  of  such  a  ship  in  the  market  after  she  was  repaired  wa^ 
not  the  test  of  her  real  value,  and  that  the  inference  from  the  facts 
was,  that  the  cost  of  repairs  would  not  have  exceeded  the  value  of  the 
ship  when  repaired,  and  therefore  the  loss  was  an  average  loss  only, 
and  not  a  constructive  total  loss. 

n^HIS  was  a  case  stated  by  an  arbitrator  by  order  of 
a  Judge  without  pleadings. 
On  the  4th  June,  1859,  the  plaintiffs  being  owners  of 
the  ship  Acadia,  of  which  the  plaintiff",  H.  H,  Kerr^  who 
owned  one  sixteenth  •  share  in  it,  was  master,  caused 
themselves  to  be  insured  by  policies  of  insurance,  in  the 
usual  printed  form,  for  SOOOi,  from  Bombay  to  Lioer- 
pool.  The  defendant  underwrote  the  policy  for  100/. 
(A  copy  of  the  policy  accompanied  the  case.)  By  other 
policies  the  plaintiffs  effected  insurances  on  the  ship 
for  the  same  voyage  for  further  sums,  amounting  in  all 
to  13,000/.,  and  making  with  the  insurance  above  men- 
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tioned  16^000/.     In  all  the  policies  the  ship  was  valued        1862. 
at  17,000/.  GiuiNGKE 

The  Acadia  sailed  from  Bombay  for  Liverpool  in  due  martiii. 
course,  under  the  command  of  the  plaintiff,  H.  H.  Kerr, 
with  a  general  cargo.  During  the  voyage,  when  off 
Algoa  Bay,  the  vessel  encountered  very  severe  weather, 
and  sustained  so  much  damage  that  it  became  necessary 
to  pat  into  an  immediate  port,  and  the  master  accord- 
ingly bore  away  tor  Mauritius,  and  arrived  at  Port  Louis, 
in  that  island,  on  the  21st  August,  1859. 
■  On  the  2drd  August  a  survey  was  held  on  the  vessel, 
when  it  was  found  that  she  was  making  eleven  inches  of 
water  per  hour,  and  the  surveyors  recommended  that  the 
cargo  should  be  discharged  till  the  leak  took  up,  and  for 
fnrther-  examination. 

The  discharge  of  cargo  was  accordingly  proceeded  with, 
and  on  the  8th  September,  1859,  the  master  wrote  to 
Messrs.  D,  Grainger  |r  Son,  of  Belfast,  the  managing 
owners  of  the^cacfta,  a  letter,  which  they  received  about 
the  10th  October,  1859,  and  in  which  he  gave  a  detailed 
account  of  the  damage  which  the  ship  had  met  with,  and 
estimates  of  the  probable  expenses  of  repairing  and  refit- 
ting her,  as  well  as  of  landing  the  cargo,  storage,  drayage 
and  reshipp  ing. 

On  receipt  of  this  letter,  Messrs.  2>.  Grainger  8f  Son 
wrote  to  Captain  Kerr  a  letter,  dated  the  15th  October, 
1859,  which,  after  giving  him  certain  instructions  with 
respect  to  the  ship  and  cargo,  proceeded  as  follows : — 
''We  give  you  these  instructions  as  the  best  that  occur 
to  ourselves,  but  under  all  the  circumstances  of  the  case 
we  leave  entirely  to  your  own  good  judgment  to  act  as 
you  consider  best  for  the  interests  of  all  concerned,  and 
would  particularly  impress  upon  you  to  keep  the  interest 
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1862.  of  underwriters  in  view.  In  conference  with  the  under- 
Geaimosr  ^roters  of  ship,  it  has  been  thrown  out  as  a  hint  worth 
MaItw.  y^^  consideration,  that  if  you  find  that  the  necessary 
repairs  cannot  be  satisfactorily  done  at  Mauritius,  or  at 
a  cost  which  firom  your  previous  experience  you  know 
would  be  double  the  cost  at  home,  the  ship  should  be 
cobbled  up  sufficiently  to  come  home  in  ballast.  In  that 
case  you  must  be  most  particular  that  the  surveyors 
recommend  this  course  to  be  most  for  the  interest  of  all 
concerned,  as  otherwise  you  would  not  be  justified  in 
abandoning  your  freight  and  forwarding  your  caigo  by 
other  vessels.  You  must  then  take  the  earliest  opportu- 
nity of  advising  us  by  what,  vessel  the  cargo  comes  for- 
i^ard,  to  enable  us  to  give  sufficient  publicity  for  owners 
of  cargo  to  protect  themselves. 

"  Yours  very  truly, 
(Signed)         "  David  Grainger  ^  San.'' 

On  the  7th  October,  1859,  the  greater  part  of  the  caijo 
having  been  discharged,  a  second  survey  was  held  on  the 
ship ;  when  the  report  of  the  surveyor  stated  that  she 
still  made  one  and  a  half  inches  of  water  an  hour. 

After  the  7th  October,  1859,  the  master  obtained  from 
The  Mauritius  Marine  Yard  and  Dry  Dock  Company  an 
estimate  that  the  cost  of  executing  the  repairs  men- 
tioned in  the  surveyor's  report  of  that  date  would  not 
exceed  60001,  but  the  Company  declined  to  undertake 
to  complete  them  for  that  sum. 

On  the  11th  October,  1859,  the  master  wrote  to  Messrs. 
D.  Grainger  §•  Son  a  letter,  which  reached  them  on  the 
8th  November,  1859 ;  with  which  he  forwarded  a  copy 
of  the  surveyor's  report  of  7th  October,  1859,  and  of 
the  (estimate,  and  informed  them  that,  with  such  high 
costs  before  him  for  repairing  the  ship,  he  did  not  con- 
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sider  himself  justified  in  going  into  those  lepaira  without        1862. 
orders  from  them  to  that  effect.  Grjlikqkb, 

Between  the  11th  October  and  the  10th  November  the  Mabtiic. 
master  made  arrangements  under  which  The  Acadia?% 
cargo  was  eyentiially  sent  on  to  Liverpool  by  other 
vessels;  and  on  the  10th  of  November  he  wrote  to 
Messrs.  D.  Grainger  ^  Son  a  letter,  which  they  received 
on  the  10th  December^  and  in  which  he  stated  that,  fail- 
ing to  get  a  tel^raph  from  them  by  last  mail,  and 
finding  that  the  repair  of  the  ship  would  take  9000/. 
eiclnsive  of  expenses  to  be  paid  by  cargo,  he  considered 
that  he  had  no  alternative  but  to  forward  the  cargo  as 
qoickly  as  possible  and  await  .their  orders. 

After  the  10th  November,  and  when  all  the  cargo 
was  out  of  the  ship,  further  damages  were  discovered. 
Another  survey  was  held,  and  on  the  surveyor's  report 
of  those  damages  being  submitted  by  the  master  to 
The  Mauritius  Marine  Yard  and  Dry  Dock  Company y 
that  Company  estimated  that  the  additional  expense 
would  not  exceed  8500/.,  making,  with  their  former 
estimate,  a  total  of  9500/.  They  declined  however,  as 
before,  to  undertake  the  additional  repairs  for  the  amount 
of  their  estimate. 

On  the  8th  December ^  1859,  the  master  wrote  to 
Messrs.  D.  Grainger  §•  Son,  the  following  letter  which 
they  received  on  the  9th  January,  1860. 

"  Ship  Acadia, 
"  Messrs.  D,  Grainger  %  Son.  "  Port  Louis 

*'  Mauritius,  8th  December,  1859, 

"Since  writing  you  last  mail,  I  have  had  another  sur- 
vey on  the  ship  after  all  the  cargo  was  discharged,  and 
on  my  getting  survey  report,  submitted  it  to  the  Marine 
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1862.  Dry  Dock  Managers :  they  gave  me  aa  estimate  to  do 
Gbaimoeb  *te  work  therein  stated,  amounting  to  3500/.,  but  would 
Mabtin.  °^^  ^^^  themselves  to  that  sum,  although  they  gave  it 
as  their  estimate  of  the  probable  cost  as  near  as  they 
could  calculate  on  the  back  of  survey  report,  making  a 
total  of  9500/.  On  my  presenting  the  surveys  and  esti- 
mates thereon  to  the  surveyors,  they  at  once  gave  as  their 
opinion  from  the  shattered  state  of  the  ship,  and  their 
long  experience,  that  the  actual  cost  to  repair  would 
amount  to  at  least  30  per  cent,  on  the  estimates  handed 
me  by  Dry  Dock  Managers,  and  from  my  own  experience 
and  knowledge  of  ships  that  have  been  repaired  since  I 
arrived  here,  I  am  of  opinion  the  surveyors*  added  cost, 
as  written  by  them  on  their  survey  report,  would  be 
within  the  mark.  This  would  make  12,350/.  for  the 
shipwright's  work  alone,  to  which  I  may  add  for  sails 
and  rigging  cut  and  blown  away,  unmooring,  pilotage 
to  and  from  dry  dock,  scraping,  painting,  and  boring 
pumps,  and  new  gear,  surveys,  and  other  incidental  ex- 
penses connected  with  docking  and  repairs,  say  1500£, 
making  a  total  of  13,850/.,  an  amount  so  far  above  the 
value  of  the  ship  if  repaired  at  home,  that  I  at  once  made 
up  my  mind  to  abandon  and  sell  the  hull,  rigging,  sails, 
stores,  &c.,  as  soon  as  I  can  get  all  ready  for  the  auction, 

on  account  and  for  the  benefit  of  all  concerned. 

"  I  hope  by  next  mail  to  be  able  to  send  you  all  docu- 
ments connected  with  the  cai^o  and  sale  of  ship,  &c. 

"I remain.  Gentlemen,  your  obdt.  Servant, 

'*  Henry  H.  Kerr:' 
After  the  date  of  this  letter,  the  master  submitted  the 
estimates*  he  had  obtained  for  the  repairs  to  surveyors, 
who  gave  him  the  following  certificate : 
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"  The  undersigned  being  requested  by  Captain  Kerr,        1862. 
of  the  ship  Acadia,  to  examine  the  estimates  of  the  re-     g&aikoek 
pairs  of  the  said  ship,  as  recommended  by  the  surveyors,       Mabtik. 
and  to  state  our  opinions  how  he  should  act  for  the 
benefit  of  all  concerned :  We  hereby  declare  that,  having 
carefully  examined  all  the  estimates  for  the  repairs  as 
recommended    by    the    surveyors,  the    estimates    are 
generally  far  short  of  the  actual  dock  charges.     It  is 
our  opinion,  that  Captain  Kerr  would  not  be  justified 
in  entering  upon  repairs  which  would  evidently  exceed 
lO^OOOiL,  and  we  therefore  recommend  him  to  abandon 
Tie  Acadia  for  the  interest  of  all  concerned  (estimated 
value  in  Liverpool  being  73507.) 

"  Mauritius,  December,  1859.  "  John  Fraser,  fee.*' 

On  the  13th  December,  1859,  the  master  attended 
before  a  notary  public  at  Pari  Louis,  and  formally  de- 
clared that  he  abandoned  The  Acadia  to  the  under- 
writers; and  at  his  request  a  notarial  act  was  formally 
drawn  up  recording  such  abandonment,  and  the  intention 
of  the  master  to  sell  the  vessel  and  hold  the  proceeds  for 
account  of  whom  it  might  concern. 

On  the  7th  January,  1860,  The  Acadia  was  sold  at 
Mauritius,  by  auction,  under  the  master's  orders.  The 
vessel  realized  1350/.,  which  was  reduced  by  the  charges 
and  expenses  attendant  upon  the  sale  to  1070/.  T/ie 
Acadia  was  afterwards  broken  up. 

On  the  10th  February,  1860,  Messrs.  D.  Grainger^' 
^  Som  eceived  firom  the  master  the  surveyor's  report  on 
the  further  damages,  and  the  estimate  of  The  Mauritius  [ 
Marine  Yard  and  Dry  Dock  Company,  for  repairing  the 
same,  referred  to  in  his  letter  of  the  8th  December, 
1859,  and  also  the  notarial  act  of  abandonment  above 
mentioned. 

VOL.  II.  2  H  B.  &  s. 


462  EASTER  TERM. 

1862.  O^  *^^  same  day  the  assured  gave  the  underwriters 

GeainqerT   ^^  *^®  ®^^P  ^o*^c®  o^  abandonment.     The  underwriters, 
^  ^-  however,  refused  to  accept  the  abandonment 

The  cost  of  repairing  the  ship  would  have  been  10,500/. 

In  1855,  the  plaintiffs  bought  the  ship  for  20,000/. 

The  cost  of  building  such  a  vessel  as  The  Acadia  at 
the  time  the  policy  was  effected,  and  at  the  date  of  the 
sale  at  Mauritius,  would  have  been  20,000i  Tor  the 
purposes  of  this  case,  20  per  cent  would  be  a  reasonable 
deduction  from  the  cost  price  of  the  vessel  in  respect  of 
wear  and  tear  at  the  date  when  the  policy  attached,  and 
at  the  date  of  the  condemnation  of  the  vessel  at  the 
Mauritius,  The  value  of  the  ship  to  sell  when  the  risk 
on  the  policy  commenced  was  7500/.  Her  value  to  sell 
at  the  time  when  the  repairs  would  have  been  completed, 
assuming  such  repairs  to  have  been  properly  executed 
would  have  been  the  same  sum. 

Tlie  Acadia  was  a  vessel  of  exceptional  size  and  class, 
and  her  value  at  any  time  to  sell  would  depend  very 
materially  upon  whether  the  sale  were  at  the  instance  of 
an  owner  anxious  to  sell  or  of  a  buyer  anxious  to  pur- 
chase. The  value  above  stated,  assuming  the  repairs  to 
have  been  completed,  is  what  the  ship  would  have  realized 
if  sold  by  an  owner  anxious  to  sell  at  the  period  in 
question,  when  the  market  for  all  kinds  of  shipping'was 
in  a  very  depressed  state.  An  owner  wanting  such  a 
ship  for  the  particular  purposes  of  his  trade  at  the  time 
when  the  Acadia  was  sold,  and  having  to  elect  to  sell,  to 
repair,  or  to  purchase,  would  have  elected  to  repair,  for 
such  a  ship  could  neither  have  been  built  nor  purchased 
at  that  time  for  so  small  a  sum  as  10,500iL 

The  plaintiffs  claim  to  recover  the  sum  insured  as  for 
a  constructive  total  loss  of  the  ship. 
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The  defendant  contends  that  he  is  not  liable  as  for  a        1862. 
constructive  total  loss,  but  for  an  average  loss  only.  Gbaikgbr 

The  Court  was  to  have  power  to  draw  any  inference  of      martin, 
&ct  from  the  above  statements  and  evidence  which  a 
jury  might  draw. 

The  questions  for  the  opinion  of  the  Court  were : 

Krst  Whether,  under  the  circumstances  stated,  the 
defendant  was  liable  as  for  a  constructive  total  loss. 

Secondly.  If  the  Court  should  be  of  opinion  that  the 
defendant  was  liable  as  for  a  constructive  total  loss,  were 
the  plaintifib  entitled  to  recover  as  on  the  footing  of  the 
actual  selling  value  7500Z.,  or  of  the  policy  value  1 7,000/.  ? 

Thirdly,  If  the  Court  should  be  of  opinion  that  the 
defendant  was  liable  for  an  average  loss,  and  not  for  a 
constructive  total  loss,  then  were  the  plaintiffs  entitled 
to  recover  more  than  the  difference  between  the  saleable 
value  of  the  ship  7500/.,  and  the  net  proceeds  of  the 
sale  1070/.,  or  on  what  principle  was  such  average  loss 
to  he  ascertained  ? 

If  the  first  question  were  answered  in  the  affirmative, 
judgment  was  to  be  entered  for  the  plaintiffs  in  the  sum 
to  be  named  by  the  Court 

It  was  agreed  that,  should  the  Court  be  of  opinion 
that  the  defendant  was  liable  as  for  an  average  loss  for  a 
sum  exceeding  the  difference  between  the  saleable  value 
and  the  net  proceeds  as  above  mentioned,  the  amount  of 
siich  liability  would  be  ascertained  on  the  principle  to  be 
stated  by  the  Court  by  an  arbitrator  selected  for  that 
pxorpose,  and  judgment  was  to  be  entered  for  the  plain- 
tifls  for  the  sum  to  be  so  ascertained 

ffonyman  (with  him  Wathin  fFUliams),  for  the  plaintiffs. 
—[Mellish,  contrii,  admitted  that  the  answers  on  the 
2  H  2 
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1862.       second  and  third  questions  must  be  in  favour  of  the 


Graimobr     plaintiffs.]  On  the  second  question  Irviiiff  v.  Manning  {a) 

HABTiir.      is  in  point  for  the  plainti£b. 

As  to  the  first  question. — It  was  not  the  duty  of 
the  master  to  repair  the  ship  in  the  port  at  MauritiuSj 
the  cost  of  repair  being  estimated  at  10,500/.,  and  her 
value  to  sell  in  the  market,  after  she  had  been  repaired, 
being  only  7500/.  It  is  true  that  the  arbitrator  who 
stated  this  case  adds  that  the  ship  was  of  exceptional 
size  and  class;  and  then  he  gives  the  seller's  price 
and  the  buyer's  price.  But,  in  stating  that  an  owner 
wanting  such  a  ship  would  have  elected  to  repair  it, 
he  does  not  find  that  the  plaintiffs  wanted  such  a 
ship  j  and  the  presumption  is  that  they  did  not,  as  hex 
cargo  had  been  sent  on  by  other  vessels.  The  case 
ought  to  go  back  to  the  arbitrator  to  find  what  the 
ship  would  be  worth  if  it  sold  reasonably,  or  if  there  was 
a  buyer  anxious  to  purchase. 

MelUsh  (with  him  Broun),  for  the  defendants.— The 
burden  is  on  the  plaintiffs  to  make  this  out  to  be  a 
total  loss  by  construction.  Every  material  fact  neces- 
sary for  the  decision  of  the  case  has  been  found  hj 
the  arbitrator.  The  ship  in  question  was  one  of  ex- 
ceptional size  and  class,  the  value  of  which  is  not 
tested  by  the  market  price,  as  would  be  the  case 
with  an  ordinary  ship  purchasable  in  the  market  In 
77ie  African  Steam  Skip  Company  v.  Swanzy  {b)  Wood 
V.  C.  said,  p.  664 :  "  It  is  true,  that  the  sum  which  the 
ship  would  have  sold  for,  cannot,  in  all  cases,  be  a  true 
criterion  of  its  value.     Cases  might  arise,  in  which  to 

(a)  1  H. L.  Cos,  287;  5.  C.  6  C. B,  391. 
(A)  2K.^J.  660. 
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adopt  that  criterion  would  lead  to  undue  depreciation.  1862. 
A  particular  class  of  ships  might  be  adapted  for  one  GRAXMasa 
particular  description  of  traffic,  and  for  that  alone ;  and  y^mn, 
that  description  of  traffic  might  be  entirely  occupied  by 
one  Company,  with  which  it  might  be  hopeless  to  com- 
pete, so  that  there  would  be  no  market  for  a  ship  of  that 
particular  description.  If  such  a  case  should  ever  occur, 
it  would  be  necessary  for  the  Court  to  adopt  some  other 
criterion.  One  I  venture  to  suggest  might  be,  to  ascer- 
tain the  price  given  for  the  ship,  and  the  subsequent 
deterioration.  Some  such  criterion  would  have  to  be 
adopted ;  for  otherwise  the  value  of  the  ship  would  be 
what  the  ship  would  sell  for  to  be  broken  up.  Here, 
boweTer,  no  one  suggests  that  the  value  of  this  ship  is 
to  be  taken  at  what  she  would  have  fetched  to  be  broken 
up."  According  to  the  argument  on  the  other  side,  the 
underwriter  would  be  liable  for  less  than  if  this  had  been 
a  ship  ordinarily  in  use.  In  the  cases  upon  this  subject 
the  ship  was  an  ordinary  one,  and  then  the  expressions 
what  the  ship  would  be  worth  to  sell,  and  what  it  would 
be  worth  to  the  owner,  are  equivalent ;  but  when  as 
here  the  ship  is  not  saleable  in  the  market  it  is 
different. 

Honyman,  in  reply. 

CaoMPTON  J.  I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  defendant.  Mr.  Honyman  has  prin- 
cipally urged  that,  if  this  went  back  to  the  arbitrator, 
he  might  state  some  facts  which  would  make  out  a  case 
for  him.  If  it  appeared  that  there  was  any  mistake  in 
stating  the  facts,  we  might  send  the  case  back  even  against 
the  will  of  the  opposite  party ;  but,  from  what  has  passed. 
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1862.       I  rather  suppose  that  the  arbitrator  haa  stated  all  the 

Gbaihobr~  filets  he  could,  and  has  drawn  inferences  as  £&r  as  he 

Iq]^^       found  himself  able  to  do  so ;  and,  with  the  consent  of 

the  parties,  he  has  left  it  to  ns  to  say  what  condnsions 

we  draw  firom  the  facts. 

This  is  not  in  itself  a  case  of  total  loss ;  but  it  may 
be  a  constmctiYC  total  loss  if  the  ship  was  not  worth 
repairing  by  a  prudent  owner.  We  must  consider  whe- 
ther that  is  made  out  or  not.  Now  I  cannot  from  the 
facts  before  us  draw  the  inference  that  this  ship  would 
not  be  worth  more  than  10,5001,  as  the  fair  yalue  of  a 
ship  so  situated,  and  being  a  ship  ''  of  exceptional  size 
and  class:*' — on  the  contrary,  my  impression  is  that 
she  would  have  been  worth  more  that  10,5001.  when 
repaired.  Indeed  I  can  hardly  say  that  she  would 
not  be  worth  20,000/.,  the  sum  which  it  would  cost 
to  build  her.  Mr.  Honyman  argues  that  she  would 
only  be  worth  7500iL,  because  she  could  not  be  sold  in 
the  ordinary  course  of  things,  to  persons  who  did  not 
actually  want  such  a  ship,  for  more  than  75002»  As  is 
pointed  out  by  Vice  Chancellor  Wood  in  The  African 
Steam  Skip  Company  v.  Swanzy  (a),  what  a  ship  would 
fetch  under  such  circumstances  cannot  be  the  fair  value. 
He  says,  if  it  were  so  the  value  of  the  ship,  which  might 
be  a  new  one  just  built  at  an  enormous  cost,  would  be 
what  the  ship  would  sell  for  to  be  broken  up.  That 
would  lead  to  a  great  extension  of  the  doctnne  of  con- 
structive total  loss,  because,  in  the  case  of  ships  of 
exceptional  character,  only  wanted  for  special  purposes, 
and  not  likely  to  find  an  immediate  sale,  almost  any 
loss  that  might  happen  would  be  made  a  total  loss.  I  do 
not  think  it  is  a  fair  argument  that,  because  the  ship 
(a)  2K,fJ.  660.  664. 


Hartih. 
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could  only  be  sold  for  7600/.,  therefore  it  would  not  be  i862. 
worth  while  to  repair  the  ship  at  a  cost  of  10,500/. ;  for  graikobe 
it  might  be  equally  urged  that  it  would  not  be  worth 
while  to  build  a  ship  for  20,000/.  because  she  would  only 
fetch  in  the  market  a  much  less  sum.  It  is  clear,  there- 
fore, that  in  this  case  the  value  of  the  ship  in  the  market 
cannot  be  the  true  test.  It  appears  to  me  that  the  onus 
is  on  the  assured  to  make  out  that  what  is  not  in  itself 
a  total  loss  is  made  a  constructive  total  loss,  by  shewing, 
according  to  the  rule  now  well  established,  that  it  is 
not  worth  while  for  a  prudent  owner  to  repair;  this 
being  in  general  regulated  by  the  price  which  can  be 
obtained  for  the  ship  when  repaired,  assuming  it  to  be 
an  ordinary  and  not  an  exceptional  ship.  On  the  whole, 
I  am  satisfied  it  is  not  shewn  by  the  assured  that  the 
ship  was  not  worth  repairing ;  and  I  should  be  sorry  to 
^tend  the  doctrine  of  constructive  total  loss.  Therefore 
this  must  be  taken  to  be  an  average  loss. 
On  the  other  questions  the  parties  appear  to  be  agreed. 

Blackburn  J.  (The  only  other  Judge  present.) 
I  also  am  of  opinion  that  our  judgment  ought  to 
be  for  the  defendant  It  is  for  us  to  draw  inferences 
of  fact  from  the  matters  stated.  This  ship  was,  by 
penis  of  the  sea,  driven  into  a  port  at  the  Mauritius 
in  snch  a  state  that  unless  money  was  expended  upon 
her  she  could  not  have  been  saved.  It  is  a  fixed  and 
well  ascertained  rule  of  mercantile  law  that  when  a  ship 
is,  by  perils  of  the  sea,  thrown  into  such  a  situation 
that  it  requires  expenditure  of  money  to  make  her  a 
ship  again, — '^  if/'  in  the  language  of  Maule  J.,  in  Smith 
V.  Mass  (a),  *'  the  ship,  when  repaired,  will  not  be  worth 
[{a)  9  a  B.  94. 103. 
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1862.  the  sum  which  it  would  be  necessary  to  expend  upon 
Graihobb  ^^"  (s^  ^80  the  judgment  of  the  Court  delivered  by 
Mabtih.  J'^rvis  C.  J.  in  Rosetto  v.  Gumey  (a)),  or,  as  it  is  some- 
times worded,  if  the  expense  of  the  necessary  rq[)ain 
of  the  ship  is  greater  than  the  value  of  the  ship  when 
repaired;  or  (which  is  the  same  thing  though  not  so 
strictly  accurate)  if  a  prudent  uninsured  owner  under 
such  circumstances  would  not  repair  the  ship,  then  the 
loss  amounts  to  a  constructive  total  loss.  The  question 
in  the  present  case  is,  whether  this  was  so.  The 
arbitrator  finds  that  10,500/.  would  have  made  the 
ship  as  good  as  she  was  at  the  time  she  encountered  the 
perils  which  drove  her  to  the  Mauritius.  That  brings 
us  to  the  question.  Would  the  value  of  the  ship  when 
repaired,  or  would  it  not,  exceed  the  10,500/., — ^would  a 
prudent  uninsured  owner,  who  knew  that  by  expendiz^; 
10,500/.  he  would  get  a  ship  as  good  when  repaired  as 
she  was  before  the  damage,  spend  the  10,500/.  or  not? 
On  that  the  arbitrator  finds  two  sets  of  &cts,  first,  he 
finds  that  the  cost  of  building  the  ship  would  have  been 
20,000iL,  though,  after  the  five  years'  wear  and  tear,  the 
fair  deduction  from  the  cost  price  would  be  20L  per 
cent,  and  consequently  16,000/.  would  be  the  value  of  the 
ship.  He  also  finds  that  the  ship,  at  the  time  when  the 
risk  commenced,  would  have  sold  for  7500il,  or  as  he  words 
it,  *^  the  value  of  the  ship  to  sell  when  the  risk  on  the 
policy  commenced  was  7500/.'' ;  and  he  says  that,  after 
the  repairs,  assuming  them  to  have  been  properly  exe- 
cuted, her  value  would  have  been  the  same.  He  explains 
this  by  saying,  •'  The  Acadia  was  a  vessel  of  exceptional 
size  and  class,  and  her  value  at  any  time  to  sell  would 
depend  very  materially  upon  whether  the  sale  were  at 

(a)  nC.B.  176. 186. 
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ihe  instance  of  an  owner  anxions  to  sell  or  of  a  buyer  ;  1862. 
anxious  to  purchase.  The  value  above  stated^  assuming  Geaihgxb 
the  repairs  to  have  been  completed^  is  what  the  ship  habtih. 
wonld  have  realized  if  sold  by  an  owner  anxious  to  sell 
at  the  period  in  question,  when  the  market  for  all  kinds 
of  shipping  was  in  a  very  depressed  state.''  Then  he 
proceeds,  "  An  owner  wanting  such  a  ship  for  the  par- 
ticular purposes  of  his  trade  at  the  time  when  27ie  Acadia 
▼as  sold,  and  having  to  elect  to  seU,  to  repair,  or  to  pur- 
diase,  would  have  elected  to  repair,  for  such  a  ship  could 
neither  have  been  built  nor  purchased  at  that  time  for 
80  small  a  sum  as  10,500/.''  It  is  said  that  it  is  not 
foimd  that  the  plaintiffs  were  owners  who,  for  the  purpose 
of  their  trade,  wanted  to  use  such  a  ship ;  but  when  we 
find  that,  at  the  time  when  the  value  of  the  ship  to  sell 
is  put  by  the  arbitrator  at  75002.,  the  plaintiffs  were 
using  it  in  their  trade,  and  valued  her  for  the  purpose  of 
insurance  at  17,000/.,  I  think  there  is  material  evidence 
against  them  that  the  value  of  the  ship  in  their  estima- 
tion was,  as  the  arbitrator  puts  it,  the  value  of  the  ship 
to  an  owner  wanting  at  that  time  such  a  ship  for  the 
particular  purposes  of  his  trade.  And  then  in  determin- 
ing the  question  whether  there  has  been  a  constructive 
total  loss  in  this  case,  the  ship  being  of  a  size  and  dass 
for  which  there  is  no  ordinary  market,  its  value,  as  Mr. 
MelKsh  pointed  out,  is  not  to  be  tested  by  what  it  would 
sell  for  in  the  market  where  there  are  no  buyers.  If 
it  were  necessary  to  say  whether,  on  these  findings, 
the  value  was  10,500/.  or  not,  one  might  pause  before 
finding  that  it  was;  but,  taking  the  feicts  together 
which  I  have  mentioned,  I  think  the  assured  have  not 
made  out  affirmatively,  which  it  lies  tipon  them  to  do, 
that  the  expenditure  of  10,500/.  would  have  produced  a 


▼. 
Mabtin. 
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1862.  ship  the  value  of  which  would  have  fiedlen  short  of  10,500/. 
Grainokb  '^^^  arhitrator  wanted  to  know  whether,  if  he  had  to 
decide  the  case^  he  should  value  the  ship  at  the  seller's  or 
the  purchaser's  price.  I  think  it  is  neither :  I  think  the 
test  is,  What  was  the  real  value  of  the  ship  at  the  time? 
In  the  present  case,  I  think  the  huilder's  price,  that  is, 
the  price  at  which  a  person  could  have  got  such  a  ship 
hnilt  for  him,  would  have  come  much  nearer  to  the  true 
value  than  the  selling  price ;  but  it  is  su£Scient  for  the 
decision  of  the  case  to  say  that  it  rests  on  the  assured  to 
make  out  affirmatively  that  the  ship  when  repaired  would 
not  have  been  worth  10,500/.  There  are  phrases  in 
some  of  the  decided  cases  indicating  that  it  should  be  I 

shewn  that  the  cost  of  repairs  must  greatly  exceed  the 
value  of  the  ship  when  repaired  (a),— and  that  it  must 
not  be  a  measuring  cast ;  and  it  seems  to  me  that  the 
arbitrator  could  not,  and  ought  not  to  have  drawn,  from 
the  facts  which  he  has  stated,  the  inference  that  the  ship 
when  repaired  would  not  have  been  worth  10,500/. ;  and 
unless  he  so  found,  the  decision  ought  to  be  that  there 
was  not  a  constructive  total  loss. 

Judgment  for  the  defendant 

(a)  See  Young  v.  Turing,  in  error,  2  3f.  ^-  Gr.  693.  602.,  per  Lord 
Abinger.  Irving  v.  Manning,  in  error,  2  C.  B.  784.  788,  per  Pollock 
C.B, 
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1862. 


The  Queen  against  The  Rev.  John  Higoinson,  ^ona^iv^ 
Clerk,    and    others,    Justices  of   the    North 


EidiDg  of  YoBKSHiBE,  and  the  Overseers  of  remov^sus- 
the  Township  of  Oversilton.  ^o^a^for 


upon  an  application,  under  stat  35  G,  3.  e,  101.  «.  2.,  for  a  warrant  ''  ^' 
of  distress  to  fe^y  the  charges  incurred  bj  the  suspension  of  an  onler 
of  remoTal,  the  justice  cannot  inquire  into  the  merits  of  the  onler 
directing  psTment,  but  is  bound  to  enforce  it  by  issuing  his  warrant. 
And  this  holds  even  where,  bj  reason  of  the  amount  ordered  to  be  paid 
not  exceeding  20^.,  there  is  no  appeal  against  the  order. 

"pULE  calling  upon  the  Bev.  John  Higgiruon,  clerk, 
and  two  other  justices  of  the  North  Riding  of  the 
county  of  Yorky  and  the  overseers  of  the  poor  of  the 
township  of  Oversilton,  in  that  Riding,  to  shew  cause  why 
the  said  justices,  or  two  of  them,  should  not  issue  their 
warrant  to  levy  hy  distress  and  sale  of  the  goods  and 
chattels  of  the  said  overseers  the  sum  of  147.  145.,  being 
the  amount  of  the  charges  and  expenses  incurred  by  the 
OTerseers  of  the  poor  of  the  township  of  South  Otterington, 
in  that  Riding,  for  the  maintenance  of  James  Farker,  the 
elder^  and  his  wife  and  children,  under  a  suspended  order 
for  the  removal  of  the  paupers  from  the  township  of  South 
Otterington  to  the  township  of  Oversilton, 

The  order  of  removal,  dated  the  30th  April,  1860, 
adjudged  that  the  settlement  of  James  Yarker,  the  elder, 
and  Elizabeth^  his  wife,  and  their  two  children,  Mary 
Hannah,  aged  three  years,  and  James,  aged  six  weeks, 
was  in  the  township  of  Oversilton.  An  order  of  suspen- 
sion of  the  same  date,  reciting  that  James  Yarker,  the 


charges. 
35^.3.  c.  101. 
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1862.  elder^  was  unable  to  travel  by  reason  of  sickness  and 
The  QuBEN  infirmity,  was  indorsed  upon  it.  Another  order,  dated 
HiooiNBoif.  *^®  23d  September,  1861,  also  indorsed  upon  it,  after 
reciting  the  death  of  James  Yorker,  the  elder,  on  the 
13th  Auffust,  1860,  and  that  the  within  order  might  be 
executed  with  respect  to  his  widow  and  children,  ordered 
the  execution  of  that  order;  and  after  further  re- 
citing that  it  had  been  duly  proved  that  chaises  to  the 
amount  of  14/L  14f.  had  been  necessarily  incurred  by  the 
township  of  South  Otterington  by  the  suspension  of  the 
order  of  removal,  ordered  the  overseers  of  the  township 
of  Oversilton  to  pay  the  sum  of  14/.  145.  to  the  overseers 
of  the  township  of  South  Otterington.  The  widow  and 
children  were  removed  on  the  25th  September,  1861,  and 
a  copy  of  the  order  of  the  23rd  September,  together  with 
a  demand  of  the  charges,  was  served  on  the  overseers  of 
the  township  of  Oversilton.  The  account  of  the  charges 
was  as  follows : 
**  Maintenance  of  James  Yarker  for  half  year 

ending  1860 £1  16    0 

CoflBn 0  18    0 

Maintenance  of  wife  and  children  after  his 

decease 12    5    0 

Total    .     .  £14  14    0" 

Upon  a  complaint  of  non-payment,  a  summons  under 
stat.  35  G.  3.  c.  101.  s.  2.  was  granted  against  one  of  the 
overseers  of  the  township  of  Oversilton,  which  was  heard 
at  a  petty  sessions  held  on  the  11th  November,  1861 ;  and, 
the  above  facts  being  admitted,  a  distress  warrant  was 
applied  for  against  the  overseers  of  Oversilton,  but  the 
justices  refused  to  issue  it  without  the  direction  of  this 
Court. 
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Knapp  shewed  cause. — ^The  township  of  Oversiltan  is  1862. 
not  chargeable  with  the  item  of  12/.  6$.,  incurred  by  the  Tho  Qoeek 
non-removal  of  the  widow  during  the  twelve  months  Hioqiuboh. 
after  her  husband's  death,  under  stat  9  &  10  Vict 
e.  66.  *.  2.;  for  stat.  11  &  12  Vict.  c.  110.  s.  3.  throws 
all  the  costs  incurred  in  the  relief  of  a  pauper  rendered 
irremovable  by  reason  of  some  provision  in  stat.  9  &  10 
VieL  c,  66.  on  the  common  fund  of  the  union  to  which 
the  parish  where  he  resides  belongs.  In  Re  Williams  (a), 
vhere  the  parish  to  which  the  removal  was  ordered  aUowed 
the  opportunity  for  appealing  against  the  order  for  costs 
to  pass  by,  Erie  J.  said,  p.  88,  "  I  am  not  prepared  to 
lay  it  down  as  an  universal  rule  that  facts  which  are 
grounds  of  appeal  against  an  order  cannot  be  brought 
forward  by  way  of  defence  when  it  is  sought  to  en- 
force an  order  which  has  not  been  appealed  against.^' 
Although  there  could  be  no  appeal  against  this  order 
under  stat.  35  G.  3.  c.  101.  s.  2.,  seeing  that  the  amount 
ordered  to  be  paid  did  not  exceed  207.,  the  justices 
ought  not  to  enforce  it  when  it  appears  that  there  is 
an  illegal  charge.  It  would  be  idle  for  the  overseers, 
against  whom  a  summons  had  been  taken  out,  to  attend 
before  justices  and  oppose  the  issuing  of  a  distress 
warrant  if  the  latter  were  bound  to  enforce  the  order. 

Weit,  contrii,  was  not  called  upon. 

CocKBUKN  C.  J.  I  am  of  opinion  that,  consistently 
with  the  principle  on  which  the  Court  acted  in  JRe 
WUUams  (a),  where  there  was  an  appeal  against  a 
similar  order,  this  rule  ought  to  be  made  absolute. 
According  to  that  principle,  which  is  equally  applicable 
(«)  2  ^.  «f  5.  84. 
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1862.  ^o  A  case  where  there  is  no  appeal,  the  justices  had  no 
The  QujsBN  n^or©  to  do  than  to  see  whether  there  was  an  order  on 
Hio(UHsoir  ^""^^  *^^y  could  act,  and,  if  so,  to  enforce  it :  they  could 
not  go  into  the  merits.  The  Legislature,  in  stat.  35  G.  3. 
c.  101.  s*  2.,  not  haying  given  an  appeal  against  an  order 
for  costs  when  the  sum  ordered  to  be  paid  does  not 
exceed  20L,  intended  that  the  decision  of  the  justices 
who  made  that  order  should  be  final  and  condudre. 
The  application  for  the  order  being  ex  parte,  there  does 
not  appear  to  be  any  course  open  for  contesting  the 
liability  of  the  township  for  the  charge  in  question. 
Under  this  statute  the  single  justice  is  merely  to  act 
ministerially;  and  therefore  the  duty  of  the  present 
justices  was  plain,  namely,  to  issue  their  distress  warrant. 
If  a  justice,  upon  an  application  for  a  distress  warrant 
under  stat.  35  G.  3.  c.  101.  s.  2.,  could  go  into  the  facts 
and  say  whether  the  order  was  rightly  made  or  not, 
there  would  be  an  appeal  to  him  against  the  order, 
though  the  Legislature  has  not  given  an  appeal  to  the 
Quarter  Sessions. 

Crompton  J.  I  am  of  the  same  opinion,  and  will 
only  add  that  it  is  not  an  idle  ceremony  to  go  before  a 
justice  on  the  complaint  of  non-payment,  because  the 
overseer  may  say,  "  I  have  paid  the  amount ;"  in  which 
case  the  justice  would  not  issue  his  warrant ;  but  he  has 
no  power  to  do  anything  contrary  to  what  the  justices 
who  made  the  order  have  previously  done. 

Blackburn  J.  concurred. 

Rule  discharged. 
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1862. 


Thomas  against  Churton.  Tuesday, 

^  May  Gth, 


1.  A  coroner,  holding  an  inqnest  on  a  dead  body,  is  not  liable  to  an  Slander. 
action  for  words  falsely  and  maliciously  spoken  by  him  in  his  address  Cormier. 
to  the  jury.  Malue. 

2.  Quare,  per  Cockbum  C.  J.,  if  they  had  been  spoken  by  him  ma-  Want  of 
lidoiisly,  and  without  reasonable  and  probable  cause  f  reasonable 


C  LANDER.  The  declaration  alleged  that  the  defend- 
ant was  coroner  for  the  comity  of  Chester,  and  was 
holding  an  inquest  upon  the  hody  of  a  young  child 
named  Francis  TimUn  then  recently  deceased^  and  who 
had  been  attended  and  surgically  treated  by  the  plaintiff 
shortly  before  his  death;  and  the  defendant^  then  being 
such  coroner  as  aforesaid^  and  then  addressing  the  jury 
who  were  then  impannelled  on  the  said  inquest^  falsely 
and  maliciously  spoke  and  published  of  the  plaintiff,  in  a 
defamatory  sense,  the  false,  scandalous  and  defamatory 
words  following,  that  is  to  say :  *'  There  was  an  observa- 
tion made  at  our  last  sitting  by  one  of  the  jurymen  in 
which  I  perfectly  coincide,  namely  that  Mr.  Evan  Thomas 
(meaning  the  plaintiff)  had  certainly  swindled  the  poor 
father  out  of  a  certain  sum  of  money  by  pretending 
that  the  child's  leg  was  fractured,  and  it  seems  also 
that  the  child  underwent  the  mockery  of  a  reduction  of 
the  fracture,  for  which  the  father  was  charged  10*.^' 
(meaning  that  the  plaintiff  had  knowingly  and  £Eilsely 
pretended  to  the  father  of  the  said  child  that  the  leg 
of  the  said  child  was  then  fractured  when  the  said  leg 
was  not  fractured,  as  the  plaintiff,  when  he  made  such 
pretence  well  knew,  and  had,  by  means  of  such  false 
pretence,  wrongfully  and  unlawfully  obtained  from  the 


and  probable 
cause. 
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1862.       fiither  of  the  said  child^  a  sum  of  money,  contrary  to  the 

Xhomas      ^^^*°^  ^^  ^^®  statute  in  sucli  case  made  and  provided,  and 

Churtoh      *^**  *^®  plaintiff  had  cheated  the  said  father  of  the  said 

child,  and  been  guilty  of  dishonest  conduct,  and  of  an 

offence  punishable  by  law)  :  by  means  of  which  slander 

the  said  jury  were  then  greatly  prejudiced  and  excited 

against  the  plaintiff,  and  were  then  led  and  induced 

wrongfully  to  find  and  return  an  inquisition  against  the 

plaintiff  for  the  manslaughter  of  the  said  Francis  TimUn, 

and  the  plaintiff  was  put  to  great  costs  and  expencea  in 

and  about  defending  himself  against  the  said  charge, 

and  suffered  imprisonment,  and  was  put  to  great  trouble, 

annoyance  and  inconvenience  by  reason  of  the  premises. 

And  the  plaintiff  claims  500/. 

Demurrer. 

JMilward,  in  support  of  the  demurrer. — The  words 
complained  of  were  used  by  the  defendant  in  the  dis- 
charge of  his  official  duty  as  coroner.  Now  the  coroner's 
Court  is  a  Court  of  record,  and  consequently  words 
spoken  by  the  coroner  in  the  discharge  of  his  official 
duty  are  privileged  as  having  been  spoken  by  the  Judge 
of  such  a  Court.  \_Cockbum  C.  J.  If  the  Judge 
of  a  Court  of  record  does  this  kind  of  mischief  under 
the  guise  of  duty,  is  he  not  liable?]  Here  is  no  alle- 
gation that  the  defendant  knew  that  what  he  said  was 
untrue,  or  that  he  said  it  without  reasonable  and  pro- 
bable cause.  In  Henderson  v.  Broamhecui  (a)  it  was  held 
by  the  Exchequer  Chamber  that  no  action  lies  for  filse 
and  malicious  matter  stated  in  an  affidavit  made  in  sup- 
port of  a  cause  in  Court.  [  Cramptan  J.  That  case  was 
much  founded  on  Bevis  v.  Smith  (i),  where  it  was  held 
(a)  4,H.iN,  569.  (A)  18  C.  B.  126. 
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that  no  action  lies  against  a  witness  for  statements  made        1862. 
by  him  in  a  judicial  proceeding,   even  thongh  made      thomab 
"falsely  and  maliciously^  and  without  any  reasonable      chubton. 
and  probable  cause  -y  and  proceeded  on  the  principle 
that  it  is  important  there  shall  be  no  check  upon  the 
fipeedom  of  giving  evidence  in  Courts  of  justice.]     The 
older  authorities  are  collected  in  1  Wvm.  Saund.  131  b^ 
note  to  Lake  v.  King^  6th  ed.,  where  it  is  said :  "  No  false 
or  scandalous  matter  contained  in  articles  of  the  peace 
exhibited  to  justices  of  the  peace ;  or  in  any  other  proceed- 
mg  in  a  regular  course  of  justice^  will  make  it  libellous.'' 
In  Gamett  v.  Ferrand  (a)  it  was  held  that  no  action  lies 
against  a  coroner  for  turning  a  person  out  of  a  room  where 
he  is  about  to  take  an  inquisition ;  and  the  coroner  is 
there  pat  on  the  same  footing  as  the  Judge  of  a  Court 
of  record.     [Cochburn  C.  J.    It  was  not  alleged  there 
that  the  coroner  did  the  act  in  abuse  of  his  power.] 
Bex  V.  Skinner  (ft)  was  an  indictment  against  a  justice 
of  the  peace  for  scandalous  words  spoken  by  him  in 
a  general  Sessions  of  the  county ;  in  which  he  said  to 
the  grand  jury :  "  You  have  not  done  your  duty ;  you 
have  disobeyed  my  commands :  you  are  a  seditious,  scan- 
dalous, corrupt  and  perjured  jury.'*    The  Court  quashed 
the  indictment,  and  Lord  Mansfield,  in  delivering  their 
judgment,  said  :  "Neither  party,  witness,  counsel,  jury, 
or  Judge,  can  be  put  to  answer,  civilly  or  criminally,  for 
words  spoken  in  oflBce.'* 

Manisty  (Aspinall  with  him)  in  support  of  the  declara- 
tion.— [Cockbum  C.  J.  What  do  you  say  to  the  want  of 
an  allegation  of  the  absence  of  reasonable  and  probable 

(a)  eB.^a  611.  (h)  Loffl,  65,  66. 

VOL.  II.  2   I  B.    &   S. 
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1862.  cause?  Will  70a  amend  ?]  If  the  declaration  is  not  good 
Thomas  ^  i*  stands,  that  allegation  would  not  help  it;  at  all 
Churtoh.  events,  the  circumstances  of  the  plaintiff  will  not  allow 
him  to  amend.  [Crompton  J.  Hodffsan  v.  Scarlett  {a) 
shews  that  no  action  will  lie  against  a  barrister  for  words 
spoken  by  him  in  the  course  of  a  cause,  provided  they  are 
pertinent  to  the  matter  in  issue.]  That  case  was  not  de- 
cided on  demurrer.  {^Crompton J.  InlRoLAbr.S?, Action 
sur  case  (M),  pL  4,  there  is  a  case  where  the  plaintiff,  having 
made  an  affidavit  in  this  Court  to  bind  the  defendant  to 
his  good  behaviour,  the  defendant  said  of  him  '^  falsely 
and  maliciously,'^  in  the  hearing  of  the  justices,  '^  There 
is  not  a  word  true  in  that  affidavit,  and  I  will  prove  it 
by  forty  witnesses'' ;  it  was  held  that  no  action  was 
maintainable,  for  the  answer  that  the  defendant  made  to 
the  affidavit  was  a  justification  in  law,  and  spoken  solely 
in  defence  of  himself,  and  in  a  legal  and  judicial  way, 
inasmuch  that  he  said  that  he  would  prove  it  by  forty 
witnesses.]  Here  it  is  admitted  on  the  record  that  the 
words  were  spoken  '^  falsely  and  maliciously."  Besides, 
a  coroner  is  not  Judge  of  a  Court  of  record.  [Cromp- 
ton J.  The  coroner's  Court  is  a  Court  of  record  of  very 
high  authority ;  so  much  so,  that  the  Lord  Chief  Justice 
of  this  Court  is  the  supreme  coroner  of  England.  Sup- 
pose the  Lord  Chief  Justice  were  to  hold  an  inquest  in 
any  county  of  England,  would  he  be  liable  to  an  action 
for  using  the  words  here  stated  ?]  No,  because  his  rights 
as  Lord  Chief  Justice  would  accompany  him  while  hold- 
ing the  inquest.  Gamett  v.  Ferrand  {h)  proceeded  ou  a 
different  ground.  And  the  observations  of  Lord  Mam- 
field  in  Rex  v.  Skinner  {c\  which  have  been  cited,  are 

(«)  1  B,  4'  Aid.  232.  (6)  6  5.  #  C.  611. 

(r)  L(»fft,  5ri,  m. 
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explained  by  what  follows^  namely,  "  If  the  worda  spoken  1862. 
are  opprobrious  or  irreleyant  to  the  case,  the  Court  will  Thomas 
take  notice  of  them  as  a  contempt,  and  examine  on  in-  Cbubtoit. 
formation.  If  anything  of  mala  mens  is  found  on  such 
inquiry,  it  will  be  punished  suitabljr'' :  besides  which  it 
did  not  appear  in  that  case  that  the  words  spoken  were 
false  to  the  knowledge  of  the  defendant,  or  that  they  were 
spoken  with  malicious  intention.  {^Cromptan  J.  It  would 
give  rise  to  great  inconvenience  if  actions  of  this  kind 
were  to  be  brought.  Blackburn  J.  In  Miller  v.  Hope  (a) 
it  was  held  that  an  injurious  censure  cast  by  a  Judge  on 
a  counsel  practising  before  him,  even  though  done  in- 
juriously and  from  private  malice,  is  not  actionable. 
That  looks  very  much  in  point,  except  that  it  is  a  Scotch 
case.  Cockbum  C.  J.  I  am  reluctant  to  decide,  and 
will  not  do  so  until  the  question  comes  before  me,  that 
if  a  Judge  abuses  his  judicial  office,  by  using  slanderous 
words  maliciously  and  without  reasonable  and  probable 
cause,  he  is  not  to  be  liable  to  an  action.] 

Per  CxTBiAH. 

Judgment  for  the  defendant. 

{a)  2  Shaw  App,  Cos.  125. 
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1862. 


M*^2±         Joseph  Edward  Holdsworth  against  William 
James  Barsham,  Clerk  to  the  Local  Board  of 

Public  Health  xt      ,  ,     ^         ,        ^.        .  ^   -r^  -rr  .1 

Act,  1848,  Health  for  the  District  of  West  Ham,  in  the 

w.  123. 127.  ^ 

A^intment  CoUDtV  of  ESSEX. 

oj  U7npire, 

Award  of  costs. 

TVura/fOfi.  Apbitrators  under  the  PubUe  Health  Act,  1848,  11  &  12  Vict.  c.  63., 

Action.  before  they  entered  on  the  reference,  but  after  the  twenty-one  days  within 

which,  by  sect.  125,  they  oupht  to  make  their  award,  appointed  an  umpire. 
By  sect.  127,  the  costs  are  m  the  discretion  of  the  umpire,  and  the  sub- 
mission may  be  made  a  rule  of  Court.  The  umpire  awarded  the  amount 
of  compensation  to  be  made  to  the  plaintiff,  and  that  the  costs  of  th« 
reference  should  be  paid  by  the  Local  Board  of  Health.    Held, 

1.  That  the  appointment  of  the  umpire  was  not  too  late. 

2.  Per  Cockbum  C.  J.,  Blackburn  and  Mellor  JJ.,  CrompUm  J.  diMcn- 
tiente,  that  an  action  could  not  be  brought  for  the  costs  until  they  had 
been  taxed. 

^pinS  was  an  action  brought  by  the  plaintiff  to  re- 
cover the  sum  of  180/L  14*.  7d.^  being  the  amount  of 
compensation  awarded  to  him  for  damage  done  to  his 
property  at  West  Ham^  in  the  county  of  Essex^  by  the 
Works  of  the  Local  Board  of  Health  for  the  Weit  Ham 
District.  Also  to  recover  a  sum  of  144/.  3«.  hd.^  or  any 
other  sum  to  which  the  plaintiff  might  be  held  to  be 
entitled^  for  his  costs  of  and  incidental  to  the  reference. 
The  plaintiff  also  claimed  a  writ  of  mandamus  for 
the  purpose  of  enforcing  his  right  to  compensation  and 
costs. 

By  consent^  the  following  case  was  stated,  and  it  was 
agreed  that  the  pleadings  should  form  part  of  it. 

In  or  about  the  year  1856  the  provisions  of  The  PuUic 
Health  Act,  1848,  were  adopted  by  the  inhabitants  of 
West  Ham,  and  the  parish  of  West  Ham  was  constituted 


V. 

Barsbaii. 
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a  District  for  the  purposes  of  that  Act  by  a  statute  passed         ig62. 
in  the  year  1856.  holi^swobth 

In  the  course  of  the  years  1859  and  1860  the  Local 
Board  of  Health  acting  for  the  District  constructed, 
under  the  powers  of  those  Acts,  extensive  sewerage 
works,  and  in  so  doing  damaged,  as  the  plaintiff  alleged, 
a  house  and  other  property  belonging  to  him  and 
situated  within  the  District 

A  claim  was  then  made  by  the  plaintiff  upon  the  Local 
Board  for  that  alleged  damage;  and,  upon  a  question 
arising  as  to  its  amount,  J,  G.  Hammack  was,  on  the 
10th  Auffust,  1860,  appointed  by  the  plaintiff  in  accord- 
ance with  the  provisions  of  The  Public  Health  Act, 
1848,  as  an  arbitrator  to  decide  the  question  of 
amount,  and  on  the  14th  August^  1860,  •/.  G,  B, 
Marshall^  the  salaried  surveyor  to  the  Local  Board, 
was  duly  appointed  by  them  as  their  arbitrator  for  the 
same  purpose. 

The  arbitrators  thus  appointed  had  some  correspon- 
dence with  reference  to  the  appointment  of  an  umpire, 
but  they  did  not  extend  the  time  for  inaking  their  award, 
and  nothing  further  was  done  by  them  under  the  refer- 
ence until  the  26th  October,  1860,  when  Mr.  Oliver,  the 
attorney  for  the  plaintiff,  served  upon  each  of  them  a 
notice  pursuant  to  the  Act,  to  appoint  an  umpire,  within 
seven  days  from  the  service  thereof,  in  the  dispute 
between  the  Local  Board  and  the  plaintiff. 

On  the  27th  October,  a  letter  was  sent  by  Mr.  Oliver 
to  the  defendant,  who  then  acted  and  has  since  continued 
to  act  as  the  clerk  to  the  Local  Board,  enclosing  a 
dupUcate  of  the  notice  served  on  the  arbitrators,  adding 
that,  if  the  umpire  was  not  appointed  within  seven  days, 
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1862,       *^®  necessary  steps  consequent  thereon  would  be  resorted 
HoLDswoRTH   ^  without  furthcr  notice.      On  the  29th  October  the 
Bab^"  receipt  of  that  letter  was  acknowledged  by  the  defendant 

A  correspondence  ensued  between  the  arbitrators  with 
a  yiew  to  the  appointment  of  an  umpire^  and  they  met 
on  the  31st  October,  and  appointed  fF.  Tite  to  be  their 
umpire  according  to  the  provisions  of  the  Act. 

On  the  12th  November  the  arbitrators  met^  when  the 
defendant^  in  the  presence  of  Mr.  Oliver,  objected  before 
the  arbitrators  that  their  powers  as  such  arbitrators 
had  ceased^  as  they  had  not  extended  the  time  for 
making  their  award  as  directed  by  the  statute.  The 
arbitrators^  upon  hearing  this  objection^  declined  to  pro- 
ceed with  the  arbitration^  the  attorney  for  the  plaintiff 
protesting  against  the  objection. 

fF.  Tite  accepted  the  umpirage^  and  having  extended 
the  time  for  making  his  awards  and  having  viewed  the 
premises  where  the  damage  had  occurred^  appointed  the 
3d  January,  1861^  as  the  day  on  which  he  proposed  to 
proceed  with  the  reference^  of  which  appointment  both 
parties  had  due  notice. 

In  accordance  with  this  appointment  W.  Tite,  haying 
first  duly  made  the  declaration  required  by  the  statute, 
attended  at  his  chambers  on  the  3d  January,  1861,  and, 
as  J.  G.  B.  Marshall  did  not  attend  nor  any  other  per- 
son representing  or  on  behalf  of  the  Local  Board,  he 
proceeded  with  the  reference  ex  parte:  and  having  heard 
the  evidence  on  behalf  of  the  plaintiff,  made  his  award 
on  the  16th  January,  1861,  by  which  he  awarded  that 
the  amount  of  compensation  to  be  made  to  the  plaintiff 
for  the  damage  sustained  was  the  sum  of  1802^  \4a.  7d. ; 
and  he  also  awarded  that  the  costs  of  and  consequent 
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upon  the  reference  should   be  borne  and  paid  by  the        1862. 
Local  Board.  BoLDswoiiTa 

On  the  Slst  January  a  copy  of  this  award  was  served  bamham. 
upon  the  defendant^  and  applications  were  subsequently 
made  to  the  Local  Board  for  payment  of  the  amount 
awarded,  as  weU  as  for  the  sum  of  \AAl  Zs.  6d.,  the 
amount  claimed  by  Mr.  Oliver  for  costs.  Mr.  Olivers 
bill  of  costs  for  this  amount  was  delivered  to  the  defend- 
ant on  the  6th  February^  1861^  before  this  action  was 
commenced ;  and,  amongst  other  items,  it  contained  a 
charge  of  20/.,  which  was  demanded  by  and  paid  to  the 
umpire  as  the  costs  of  his  award. 

The  plaintiff's  costs  of  and  consequent  upon  the 
reference  had  not  in  any  way  been  ascertained  or  taxed, 
or  fixed  by  the  umpire,  or  any  taxing  officer  or  person 
haying  authority  in  that  behalf,  unless  it  be  considered 
that  by  the  demand  of  20/.  (which  was  not  fixed  by  the 
award  itself)  the  umpire  fixed  that  sum  as  the  costs  of 
his  award. 

The  fact  of  fF»  Tiie's  appointment  was  brought  before 
the  Local  Board  for  the  first  time  at  the  first  meeting 
after  November  12th,  1860,  and  the  Board  gave  notice 
to  the  plaintiff  and  to  IF.  Tite  respectively,  before  he 
made  his  award,  that  they  did  not  recognise  the  appoint- 
ment of  him  as  umpire. 

The  only  ground  upon  which  the  Board  refused  to 
pay  the  amount  awarded  for  compensation  was  that  the 
appointment  of  the  umpire  was  void,  as  the  power  of 
the  arbitrators  to  make  it  had  expired  before  the  Slst 
October, 

The  questions  for  the  opinion  of  the  Court  were, 
first,  Whether,  having  regard  to  the  statute,  the  ap- 
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1862.       pointment  of  the  umpire  was  too  late ;  and^  secondly, 

HoLDswoRTH  Whether  the  plaintiff  was  entitled  to  maintain  this 

BajJham.     *c^^o^  *o  recover  the  costs,  or  any  part  thereof,  the 

same  not  having  been  taxed  or  ascertained  by  the  umpire 

or  any  proper  officer  before  action  brought. 

If  the  Court  should  decide  the  first  of  these  questions 
in  the  negative,  judgment  was  to  be  entered  for  the 
plaintiff  for  180/.  14s.  7d.,  as  the  Court  might  direct, 
with  costs  of  suit.  But  if  the  Court  should  decide  that 
question  in  the  affirmative,  judgment  was  to  be  entered 
.    for  the  defendant,  with  costs. 

If  the  Court  should  decide  the  last  of  these  questions 
in  the  affirmative^  the  amount  of  costs  to  which  the 
plaintiff  was  entitled  was  to  be  ascertained  by  the  Master, 
and  judgment  entered  for  that  amount.  Bat  if  the 
Court  should  decide  that  question  in  the  negative,  judg- 
ment was  to  be  entered  for  the  defendant  in  such  way 
as  the  Court  should  direct  on  the  issues  upon  the  fourth 
and  eleventh  pleas^  which  raised  it. 

Hawkins  (with  him  Garth),  for  the  plaintiff.~First, 
the  appointment  of  the  umpire  was  not  too  late.  By 
The  PubUc  Health  Act,  1848, 11  &  12  FicL  c.  63.  *.  125., 
the  arbitrators  are  to  make  their  award  within  twenty- 
one  days ;  but  it  is  competent  for  them  to  appoint  an 
umpire  after  that  time;  for  the  appointment  of  an 
umpire  is  not  a  matter  of  reference.  In  The  matter  of 
Arbitration  between  Bradshaw  and  The  East  and  West 
India  Docks  and  Birmingham  Junction  Railway  Com- 
pany  (a)  it  was  decided,  on  The  Lands  Clauses  Consoli- 

(a)  12  «.  B,  662. 
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dation  Act,  1845,  8  ft  9  Vict  c.  18.  as.  27  and  31.,  which,        1862. 

in  snbstance,  are  similar  to  the  provisions  in  sect.  125  of  holdsworth 

this  Act,  that  the  arbitrators,  having  failed  to  enter  on     bibI'bam. 

the  matters  referred,  and  to  make  their  award  within  the 

time  Umited,  were  not  incapacitated  from  subsequently 

appointing  an  umpire.      ICrampton  J.     Is   there  no 

limit  in  point  of  time  within  which  they  must  appoint 

an  umpire  ?]     In  Russell  on  Awards,  p.  223,  2d  ed.,  it 

is  said,  "  When  the  submission  makes  no  special  pro- 

yision  respecting  the  time  when  the  arbitrators  are  to 

appoint  the  umpire,  and  a  day  is  given  to  the  umpire 

subsequent  to  that  limited  for  the  arbitrators  making 

their  award,  they  may  appoint  an  umpire  at  any  time 

before  the  making  the  umpirage  has  expired;  for  the 

power  of  appointing  an  umpire  is  quite  collateral  to 

that  of  making  an  award,  and  survives  when  the  latter 

power  is  extinct  /'  citing  Adams  v.  Adams  (a),  Harding 

▼.  Watts  (6),  and  other  cases.      [Cromptan  J.    Under 

this  statute  no  time  is  limited  for  the  umpire  making 

his  award,  except  with  reference  to  his  appointment: 

by  sect.  126  it  must  be  within  three  months  firom  the 

day  of  his   appointment.     Cochbum  C.  J.     It  is  in 

fiivour  of  the  plaintiff  that  the  statute  could  hardly  have 

contemplated  that  all  should  be  done  by  the  arbitrators 

withm  twenty-one  days.]      In  Sherratt  v.  The  North 

Staffordshire  Raihoay  Company  (c)  it  was  held  that,  by 

sect.  23  of  stat.  8  &  9  VicL  c.  18.,  the  umpire  had  three 

months  for  making  his  award  reckoned  from  the  time 

of  the  duty  devolving  upon  him,  and  that  was  noticed  in 

Bradskaw*s  Arbitration  Case  (rf).   \^Blachbum  J.   Putting 

(a)  2  Mod.  169.  (6)  15  East,  556. 

(r)  2  PhiU,  Ch,  Rep.  475.  (d)  12  Q.  li.  562. 
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1862.        that  conBtruction  on  sect  23  of  stat.  8  &  9  VtcL  c.  18.  tbe 
HoLMwoBTH   two  cases  are  identical]     [He  also  cited  Evans  t.  The 
BiMHAx.     Lancashire  and  Yorkshire  Railway  Company  (a).] 

Secondly,  By  sect  127  of  stat  11  &  12  Vict.  c.  63. 
the  costs  are  in  the  discretion  of  the  umpire^  which  is 
not  like  the  provision  in  sect.  34  of  The  Lands  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict.  c.  18.  It  is  not 
a  condition  precedent  to  the  right  to  bring  an  action  for 
costs  that  they  should  have  been  taxed.  The  award  is 
good,  on  the  groimd  that  the  amount  of  money  to  be 
paid  will  be  made  certain  by  taxation  according  to  the 
maxim,  Certum  est,  quod  certum  reddi  potest.  Beak  v. 
Beale  (b),  cited  in  1  Roll.  Abr.  "  Arbitremenr  (H)  pi.  14, 
and  Linfield  v.  Feme  (c),  Russell  on  Awards,  2d  ed.  288. 
The  bill  of  costs  was  sent  to  the  defendant  within  six 
weeks  before  action  brought,  and  he  might  have  taxed 
them,  or  have  paid  into  Court  a  reasonable  sum. 

Prentice  (with  him  Bristowe),  for  the  defendant- 
First,  the  power  of  arbitrators  to  appoint  an  umpire 
ceases  after  twenty-one  days  from  their  own  appoint- 
ment If  they  could  appoint  an  umpire  after  the  time 
for  making  their  award  has  expired,  an  award  might 
be  made  by  the  umpire  twenty  years  hence;  because, 
by  sect  126,  of  stat.  11  &  12  Vict  c.  63.,  he  has 
three  months  from  the  time  of  his  own  appointment. 
The  decision  in  Bradshaw's  Arbitration  Case  {d)  was  on 
The  Lands  Clauses  Consolidation  Act,  1845,  Sk9Vict. 
c.  18.,  and  this  point  did  not  occur.  By  sect.  23  of  stat 
8  &  9  Vict  c.  18.,  the  party  claiming  compensation  may 

(a)  IK^B.  754.  (ft)  Oro.  Car,  383. 

(c)  3  Lev,  18.  (//)  12  Q.  B,  562. 675. 
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go  to  a  jury  after  three  montlu  have  elapsed,  but  there        1862. 
is  no  such  provision  in  this  Act.     {^Crompion  J.    There   Holmwo&th 
is  a  time  limited.]  Bassham. 

Secondly.  The  costs  must  be  ascertained  by  the 
lunpire  or  taxed  by  the  Master  before  action  bronght. 
The  submission  could  be  made  a  rule  of  Court  under 
sect  127 ;  Bkear  v.  Harradine  (a) :  and  then  they  would 
be  taxed  by  the  Master.  If  they  could  not,  the  award 
ivould  be  bad  for  uncertainty ;  Winter  v.  Garlick  (6). 
[CrmnpUm  J.  Must  the  amount  be  made  certain  before 
action  brought?]  By  bringing  an  action  before  the 
costs  are  ascertained  or  taxed,  the  jury  will  have  to  do 
what  the  umpire  or  the  officer  of  the  Court  ought  to 
have  done,  otherwise  they  can  give  no  verdict  [Cromp* 
ton  J.  Might  we  not  delay  our  judgment  in  order  that 
the  costs  may  be  taxed  ?] 

Hawkins  was  not  called  upon  to  reply. 

CocKBVBN  C  J.  On  the  first  and  main  question  we 
feel  ourselves  bound  by  the  decision  in  Bradshaw^s  ArbU 
tratwn  Case  (c),  and  must  leave  the  defendant  to  take 
this  case  to  a  Court  of  error,  if  he  thinks  the  decision 
can  be  reversed. 

As  to  the  second  objection,  I  am  of  opinion  that  at 
the  time  the  plaintiff  brought  his  action  he  was  not 
in  a  condition  to  maintain  it  The  umpire  simply 
determined  that  the  plaintiff  was  entitled  to  costs,  and 
left  the  amount  to  be  ascertained  in  the  ordinary  way, 
viz.,  by  taxation  by  the  Master,  after  the  submission 

(a)  7  Exeh,  269.  (6)  1  SaUc,  75. 

(c)  12  Q,  B,  562. 
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1862.  lias  been  made  a  rule  of  Courts  under  sect.  127  of  stat 
HoLDswoRTH  ^  1  &  12  Ftct.  c.  63.  I  thuik  that  the  plaintifF,  who  haB  not 
BabIhim.  ^^  ^be  amount  of  costs  to  which  he  is  entitled  ascertained^ 
cannot  maintain  an  action  for  them.  It  is  dear  that 
an  award  can  only  be  a  cause  of  action  when  it  awards 
a  certain  sum ;  and  although,  when  an  arbitrator  awards 
cost0  without  mentioning  the  amount,  it  is  implied  that 
the  amount  is  to  be  ascertained  by  taxation,  the  costs 
in  this  case  not  having  been  taxed  have  not  been  ascer- 
tained, and  therefore  the  action  is  premature:  other- 
wise a  party  directed  to  pay  costs  would  be  liable  to  an 
action  for  a  sum  of  money,  the  amount  of  which  he  had 
no  means  of  knowing,  and  could  not  by  possibility 
pay  in  order  to  get  rid  of  the  action.  It  is  said 
that  the  costs  may  be  ascertained  pending  the  action  j^ 
but  we  have  to  determine  whether  it  was  well  brought 
I  am  not  aware  of  an  action  ever  having  been  brought 
for  costs  until  the  amount  had  been  ascertained  by 
taxation  or  the  verdict  of  a  jury,  and  I  think  it  better 
to  adhere  to  the  usual  course. 

Cbohpton  J.  On  the  first  point,  I  think  that  there 
is  no  sound  distinction  between  the  present  case  and 
Bradshaw's  Arbitration  Case  (a),  and  therefore  we  must 
act  on  the  usual  rule,  to  follow  the  decision  of  a  Court 
of  co-ordinate  jurisdiction,  without  giving"  any  opinion 
whether,  if  the  matter  were  res  integra,  we  should  come 
to  the  same  decision. 

On  the  second  point,  I  understand  that  my  learned 
brothers  are  of  the  same  opinion  as  the  Lord  Chief 

(a)  12  Q.  B.  562. 


XXV.  VICTORIA.  489 

Justice^  but  I  am  not  prepared  to  agree  with  them.        1862. 

The  question  is,  whether  the  amount  of  the  costs  not  holdswoeth 

having  been  ascertained  before  action  brought  prevents      bamhax. 

the  plaintiff  firom  maintaining  an  action  to  recover  them. 

It  is  clear  that  the  award  would  be  bad  for  uncertainty, 

the  umpire  not  having  fixed  the  amoimt  of  the  costs, 

unless  it  is  within  the  maxim,  Certum  est,  quod  certum 

leddi  potest ;  as  when  an  action  is  brought  to  recover  a 

debt,  and  the  sum  is  laid  under  a  videlicet;  or  to  recover 

the  price  of  a  commodity,  and  no  price  has  been  fixed. 

In  my  mind  the  award  is  good  for  the  sum  awarded  as 

compensation  and  for  the  costs  to  be  ascertained  by 

taxation;  and  I  do  not  see  satisfactorily  how  this  differs 

from  an  action  brought  for  an  uncertain  sum,  in  which 

the  defendant  can  get  a  bill  of  particulars.  The  objection, 

that  the  defendant  does  not  know  how  much  to  pay  in 

order  to  stay  the  action,  applies  to  every  such  action. 

If  it  were  too  late  to  tax  the  costs  it  would  be  a  serious 

objection ;  but  there  is  no  limit  as  to  the  time  within 

which  the  costs  of  an  award  may  be  taxed,  and  I  do 

not  see  why  they  should  not  be  taxed  after  action 

brought. 

Blackburn  J.  On  the  first  question  I  agree  that 
there  is  not  sufficient  distinction  between  The  Public 
Health  Act,  1848,  and  The  Lands  Clauses  Consolidatoin 
Act,  1845,  to  prevent  the  decision  in  Bradshaw^s  Arbt' 
tratian  Case  (a)  governing  this;  and  therefore,  without 
expressing  an  opinion  to  affirm  or  shake  the  authority 
of  that  case,  I  act  upon  the  general  rule  and  hold  that 
we  are  bound  by  it. 

(«)  12  Q.  B.  502. 
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1862.  The  second  question  is^  whether  the  plaintiff  is  entitled 

HoLDswoETH  ^^  maintain  this  action  to  recover  the  costs  of  the  refer- 
tjaJIWaw  Gi^ce,  they  not  having  been  ascertained  by  the  umpire,  or 
taxed  before  action  brought  The  costs  being  in  the  dis- 
cretion of  the  umpire,  he  awarded  costs  to  the  plaintiff 
generaUy,  and  did  not  state  the  amount ;  and,  if  there 
was  no  proper  officer  having  jurisdiction  to  tax  the  costs, 
the  award  would  be  bad  for  uncertainty.  In  Ruisell  an 
Awards,  287-8,  2d  ed.,  it  is  said,  *'  K  a  cause,  either 
alone  or  with  other  matters,  be  referred,  and  the  arbi- 
trator in  any  terms  direct  one  party  to  pay  the  whole  or 
any  proportion  of  the  costs  of  the  cause,  as^  for  instance, 
if  he  order  the  defendant  to  pay  all  such  monies  as  the 
plaintiff  has  expended  about  a  certain  action^  or  that 
the  plaintiff  shall  pay  five-eighths  and  the  defendant 
three-eighths  of  the  costs,  the  award  is  sufficiently  cer- 
tain, though  it  does  not  ascertain  the  amount.  This 
exception,  or  apparent  exception,  to  the  rule  requiring 
certainty,  is  grounded  on  the  practice  of  the  superior 
Courts,  in  accordance  with  which  the  costs  on  such  an 
award  will  be  taxed  as  a  matter  of  course  by  the  officer 
of  the  Court,  whose  peculiar  duty  it  is  to  settle  their 
amount,  and  who,  in  so  doing,  is  considered  as  acting 
rather  in  a  ministerial  than  judicial  capacity/'  It  comes 
to  this,  that  the  amount  is  ascertained  by  the  arbitrator 
because  it  is  tacitly  said  that  the  officer  of  the  Court 
shall  do  the  work  for  him.  And  this  is  not  pecuhar  to 
the  matter  of  costs ;  it  is  a  general  principle  that  an 
arbitrator  may  reserve  a  ministerial  act  to  be  done  by 
some  other  person;  as,  if  he  is  to  make  a  valuation  of 
landed  property,  he  may,  after  awarding  the  rate  to  be 
charged  per  acre,  direct  the  number  of  acres  to  be  ascer- 
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tained  by  measurement ;  Russell  an  Awards,  281,  2d  ed.        1862. 

Bat  the  party  who  waa  to  pay  the  valuation  could  not  Holdswobth 

be  called  upon  to  do  so  until  the  surveyor  had  measured ;     babshav. 

nor  could  a  writ  properly  issue  imtil  the  ministerial  act 

had  been  done.     It  would  be  otherwise  if  it  could  be 

done  by  a  jury ;  but  in  this  case  a  jury  can  give  neither 

more  nor  less  than  the  amount  ascertained  by  the  umpire, 

and  he  acts  through  his  ministerial  substitute^  the  officer 

of  the  Court.     This  indeed  is  not  an  action  upon  a 

judgment  in  a  superior  Court ;  but  a  submission  under 

an  award  may  be  made  a  rule  of  Court     In  Russell  on 

Awards,  289,  2d  ed.,  it  is  said,  "  Where  the  reference  is 

by  agreement,  and  contains  a  stipulation  that  it  may  be 

made  a  rule  of  one  of  the  superior  Courts,  the  amount 

of  the  costs  of  the  reference  may  be  taxed  by  the  officer 

of  the  Court ;  and  therefore  it  is  no  objection  that  they 

are  not  settled  by  the  arbitrator ;''   citing   Thorp  v. 

Cok  (a),  which  was  decided  by  Parke  B.,  who  was  a 

great  authority  on  such  matters.     And  it  appears  to 

me  good   sense,  for  I  see  no  distinction  between  a 

reference  by  agreement,  in  which  there  is  a  clause  for 

making  the  submission  a  rule  of  a  Court,  and  a  reference 

under  an  Act  of  Parliament  in  which  there  is  such  a 

dause. 

On  these  grounds  I  think  the  action  as  to  the  costs 
is  premature ;  and  therefore  I  am  obliged  to  answer  the 
second  question  in  the  negative.  But  I  see  no  objection 
to  the  submission  being  made  a  rule  of  Court  now,  and 
payment  of  the  costs,  when  taxed,  being  enforced  by  a 
fresh  action. 

Mellor  J.     I  am  of  the  same  opinion.    At  first,  on 

(a)  2  Cr.  M.  4'  R.  367 ;  4  Dowl.  P.  C.  457. 
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1862.  looking  at  the  statute  and  the  clause  which  puts  the 
HoLDswoRTH  ^^^^  ^  *^®  discrction  of  the  arbitrators,  I  thought  that 
Bahbhak  ^  *^®y^  ^^®  costs,  the  jury  might  settle  the  amount : 
but,  on  looking  at  the  context  and  considering  the  effect 
of  the  two  clauses  of  sect.  127  together,  by  which  a  dis- 
cretion is  given  to  the  arbitrators  and  the  submission 
may  be  made  a  rule  of  Court,  as  well  as  the  authorities, 
it  appears  that  the  amount  of  the  costs  must  be  ascer- 
tained either  by  the  arbitrators  or  by  the  taxing  o£Scer. 
If  the  clause  had  said,  as  sect.  34  of  The  Lands  Clauses 
Consolidation  Act,  1845,  8  &  9  Vict  c.  18.,  does,  that 
the  costs  should  be  settled  by  the  arbitrators ;  or  that 
the  arbitrators  should  ascertain  them,  as  the  order  of 
reference  in  Morgan  v.  Smith  (a)  did,  the  arbitrators 
would  have  been  bound  to  determine  the  amount.  But 
sect.  127  of  stat  11  &  12  Vict  c.  63.,  in  general  terms, 
puts  the  costs  in  the  discretion  of  the  arbitrators,  and 
gives  authority  to  make  the  submission  a  rule  of  Court 
And  as  there  is  no  limitation  of  time  within  which  the 
costs  are  to  be  taxed,  it  is  not  now  too  late  to  make 
the  submission  a  rule  of  Court  and  have  them  taxed. 
I  do  not  see  a  middle  course  between  the  amoimt  being 
ascertained  before  action  brought  and  the  amount  being 
ascertained  by  a  jury.  But  the  latter  alternative  is 
not  admissible  j  the  amount  must  be  ascertained  by 
the  taxing  officer;  and  therefore  I  do  not  doubt  that 
it  must  be  done  before  action  brought. 

Judgment  for  the  plaintiff  for 
180/.  14$.  7(f. ;  for  the  defendant 
on  the  fourth  and  eleventh  pleas. 

(a)  9M,fW.m. 
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1862. 


Beabd  and  another  against  Perry. 

Monday^ 

jl/ay  5th. 

Where  a  plaintiff  in  an  action  in  one  of  the  superior  Courts  proves  a        ^ 

debt  exceeding  20^.,  and  the  defendant  proTes  a  set-off,  which  reduces 
the  yerdict  to  a  snm  not  exceeding  2(W.,  the  plaintiff  "  recovers"  the    County  Court 
btUnce  only  within  the  meaning  of  the  County  Court  Act,  13  &  14  Vict,   ^^t,  13  ^l^ 
c.  61.  i.  11.,  and  therefore  is  not  entitled  to  costs.  ^f  J-  ^-  ^1. 

s.  11. 

8um  recovered. 

Hj^HIS  was  an  action  of  debt  to  recover  the  sum  of  ^^<«- 

26/.  7s.  for  goods  sold  and  deUvered,  to  which  the  de- 
fendant pleaded  never  indebted  and  a  setoflf  of  26L  14f. 
for  work  and  labour^  on  which  pleas  issues  were  joined 
Upon  the  application  of  the  plaintiffs  a  Judge's  order  was 
obtained  for  the  trial  of  the  cause  in  the  County  Court, 
pursuant  to  stat.  19  &  20  VicL  c.  108.  s.  26. 

On  the  trial,  in  the  County  Court  of  Essex,  holden 
at  Brainfree,  the  defendant  proved  a  set-off  to  the 
amount  of  14/.,  and  a  verdict  was  entered  against  him 
for  12/.  7s. ;  but  no  certificate  for  costs  was  asked  for  by 
the  plaintiffs,  nor  was  any  order  made  by  the  judge  be- 
fore whom  the  action  was  tried  in  respect  of  them,  nor 
had  any  order  been  made  by  this  Court  or  a  Judge  to 
entitle  the  plainti£b  to  costs. 

Upon  the  taxation  the  attorney  for  the  defendant 
contended  that  the  plaintiffs,  having  recovered  less  than 
20^  in  the  action,  and  the  Judge  at  the  trial  not  having 
certified,  were  deprived  of  costs,  under  the  County  Court 
Act,  13  &  14  VicL  c.  61.  s.  11.,  unless  the  Court  or  a 
Judge  made  an  order  for  them.  The  Master,  however, 
held  that,  as  the  action  was  brought  to  recover  more 
than  20/.,  and  the  plaintiffs^  claim  was  reduced  by  set- 
off to  less  than  20/.,  the  plaintiffs  were  entitled  to 
their  costs,  and  made  his  allocatur  allowing  the  plain- 

VOL.  II.  2  k  b.  &  s. 
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18G2.       tiffs  their  costs  on  the  lower  scale,  on  the  authority 

Bbaj^d       ^^  Tonge  v.  Chadvnck  (a).    Subsequently  the  defendant 

Pkrrt        obtained  a  summons  calling  on  the  plaintiffs  to  shew 

cause  why  they  should  not  be  depriyed  of  their  costs,  on 

the  hearing  of  which  Mellor  J.  declined  to  make  an  order. 

In  Hilary  Term, 

F.  Russell  obtained  a  rule  for  that  purpose. 

Philbrick  shewed  cause. — Sect.  11  of  the  County  Court 
Act,  13  &  14  Vict  c.  61.,  which  enacts  that  if  in  any 
action  in  the  superior  Courts  of  debt  or  assumpsit,  not 
being  an  action  for  breach  of  promise  of  marriage,  "the 
plaintiff  shall  recover  a  sum  not  exceeding  20/.,'^  the 
plaintiff  shall  have  judgment  to  recover  such  sum  only 
and  no  costs,  does  not  operate  when  the  plaintiff  proves 
a  debt  exceeding  20/.  but  it  is  reduced  to  a  sum  not 
exceeding  20/.  by  payment  or  set-off  In  Tonge  y.  Chad- 
wick  {a),  this  Court  so  decided ;  but  also  held  that,  as  the 
plaintiff  had  recovered  less  than  20/.,  his  costs  must  be 
taxed  on  the  lower  scale  under  Beg.  Oen.  HxL  16  Vict 
"  Dirfections  to  the  Masters  of  the  Courts''  8, 1  £.  ^  B. 
Appendix,  Ixvi.  In  Ashcroft  v.  Foulhes  (i),  however,  the 
Court  of  Common  Pleas  decided  that  the  amount  reco- 
vered meant  the  final  balance ;  and,  after  the  decision  had 
been  given,  on  the  case  of  Tofige  v.  Chadwick  being  re- 
ferred to  by  counsel  as  having  decided  differently,  Jervis 
C.  J.,  p.  271-2,  said  that  the  Court  adhered  to  their 
decision  as  not  inconsistent  with  the  former,  and  inti- 
mated that  this  Court,  when  the  question  came  properly 
before  them,  would  decide  in  accordance  with  the  view 
of  that  Court.  In  Cooch'y.  MaUby  (c),  which  was  an 
action  to  recover  a  sum  exceeding  20iL,  where  a  verdict 

(a)  6E.iB.  950.  (A)  18  C  B,  261. 

(r)  23  L.  J,  C  B,  305. 
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was  found  for  tlie  defendant  on  a  plea  of  tender  as  to  1862. 
23i  55.  &i,  and  the  plaintiflP  had  a  verdict  on  the  plea  of  biurd 
never  indebted  for  8/.  10*.  8rf.,  Wightman  J.  held  that  p^.^"^^ 
the  amonnt  of  the  tender  was  part  of  the  sum  recovered 
within  the  meaning  of  the  directions  to  the  masters  of 
the  Courts.  The  plaintiffs  properly  brought  their  action 
for  the  larger  sum;  they  could  not  know  whether  the 
defendant  would  plead  a  set-off  or  not.  \Crompton  J.  If 
this  case  had  been  tried  at  nisi  prius,  the  entry  on  the 
record  would  be  that  the  plaintiff  was  entitled  to  the 
hoger  amount,  and  the  finding  on  the  other  issue  would 
be  for  the  defendant ;  and  judgment  would  be  entered 
only  for  the  balance.  Blackburn  J.  Sect.  11  of  stat. 
13  &  14  VicL  c.  61.  does  not  say  that  if  the  plaintiff 
had  not  a  right  to  bring  his  action  for  a  sum  exceeding 
20L,  he  shaU  recover  no  costs :  in  the  popular  sense  of 
the  word,  the  plaintiffs  have  not  recovered  a  sum  exceed- 
ing 20/.]  The  section  means  that  the  plaintiff  shall  be 
entitled  to  costs  in  any  action  in  which  he  sues  for  a  sum 
exceeding  20A  [Crampton  J.  In  Ashcroft  v.  Faulte8{a) 
Jems  C.  J.  refers  to  Parke  B.  as  deciding,  in  Parker  v. 
Serk  (b),  that  the  balance  is  to  be  considered  the  sum 
recovered  within  the  meaning  of  the  directions  to  the 
taxing  officers. 

F.  Russell,  in  support  of  the  rule. — Tonffey.  Chad' 
mck  (c)  proceeded  on  a  misapprehension  that  stat.  13  &  14 
Vict.  €.  6\.  s.  11.  was  the  same  in  substance  as  stat. 
9  &  10  Vict  c.  95.  s,  129.  \  consequently,  the  decision 
in  that  case  is  an  authority  in  favour  of  the  defend- 
ant, that  where  the  debt  is  reduced  by  a  set-off,  the 

(a)  18  a  B,  261.  271.  (A)  6  DowL  P.  C.  334. 

(r)  bK^B,  950. 

2  K  2 
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1862.       balance  only  is  the  sum  recovered.     Stat.  19  &  20  Vict 
Bbaro       ^'  ^^^*  <'•  ^*  enables  a  plaintiff  to  give  credit  for  the 
Pj^j[j^^       amount  of  a  set-off,  and  sue  for  the  balance,  if  not  above 
60/.,  in  the  County  Court.    (He  was  then  stopped.) 

CocKBURN  C.  J.  It  is  impossible  to  get  over  the  lan- 
guage of  sect.  11  of  Stat.  13  &  14  Vict.  c.  61.  The  ques- 
tion is,  what  is  the  meaning  of  the  term  "  recover''  in 
that  section  ?  The  meaning  is  clearly  indicated  by  the 
language  of  the  legislature  when  it  says,  ''if,''  in  certain 
enumerated  actions,  '^  the  plaintiff  shall  recover  a  sum 
not  exceeding  20/.  .  .  .  the  plaintiff  shall  have 
judgment  to  recover  such  sum  only,  and  no  costs.''  That 
means  that  in  cases  like  the  present  the  sum  recovered 
is  the  balance;  for  although  in  one  sense  the  plaintiff 
recovers  his  whole  debt,  because  practically  he  gets  that 
part  which  strikes  off  so  much  of  the  set-off  as  is  owing 
to  his  adversary,  yet  he  only  actually  receives  the  balance. 
It  is,  indeed,  hard  on  the  plaintiff  that  he  must  run  the 
risk  of  losing  his  costs  in  such  cases,  for  he  may  not 
know  the  amount  of  the  set-off  or  whether  the  defendant 
will  plead  it ;  and  I  should  be  inclined  to  put  a  different 
construction  on  the  section  if  I  could  do  so,  but  the  lan- 
guage is  too  strong. 

Cromfton  J.  According  to  the  words  in  sect  1 1  of  stat 
13  &  14  VicL  c.  61.,  taken  in  their  plain  sense,  the  plain- 
tiffs have  not  recovered  a  sum  exceeding  20L  The  case  of 
Ashcroft  V.  Foulkes  (a),  in  the  Common  Pleas,  is  a  direct 
authority  on  the  point ;  and  the  decision  of  this  Court  in 
Tonge  v.  Chadwick  {b)  is  really  an  authority,  under  the 
present  County  Court  Act,  for  that  decision  of  the  Com- 
mon Pleas.  In  Tonge  v.  Chadtciek  (b)  there  was  a  motion 
(a)  18  a  B.  2C1.  (h)bE.i  B,  950. 
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in  the  alternative  that  the  plaintiff  was  not  entitled  to  1862. 
any  costs  at  all,  or  that  the  costs  should  be  taxed  on  the  bbard 
lovrer  scale,  and  this  C!onrt  refused  the  first  under  a  phrrt. 
misapprehension  of  the  effect  of  the  new  County  Court 
Act ;  and,  according  to  my  memory,  the  Court  did  so 
on  the  authority  of  Woodhams  v.  Newman  (a),  without 
adyerting  to  the  fact  that  the  decision  in  the  latter  case 
was  upon  the  first  County  Court  Act,  9  &  10  VicL  c,  95. : 
since  a  daim  reduced  by  set-off  below  201  was  not  within 
sect  129  of  that  statute,  for  the  simple  reason  that  the 
county  Court  had  no  jurisdiction  when  the  claim  was 
above  20/.  The  other  part  of  the  decision  in  Tonge  v. 
Chadmch  (i),  viz.,  that  the  plaintiff  had  recovered  only 
the  balance  within  the  meaning  of  the  eighth  direction 
to  the  Masters  of  the  Courts,  Beg.  Gen.  JUL  16  Vict  is 
an  authority  in  favour  of  saying  that  the  amount  re- 
covered here  is  12L  7s.  only,  and  therefore  the  case  is 
within  sect.  11  of  stat.  13  &  14  Fict.  c.  61. 

Blackburn  J.  I  am  of  the  same  opinion,  for  the 
reasons  stated.  Tonge  v.  Chadwich  (A),  as  to  this  point, 
proceeded  on  a  mistake,  and  is  inconsistent  with  Jshcroft 
V.  Foulkes  (c).  The  latter  case  lays  down  the  right  rule; 
and,  consequently,  though  the  Master  taxed  correctly, 
according  to  the  principle  of  the  former  case,  that  case 
having  been  overruled,  this  rule  must  be  made  absolute. 

Mellok  J.  concurred. 

Rule  absolute. 

(a)  7  C.  J5.  664.  (6)  6  JF.  #  A  960. 

(c)  18  C.  B.  261. 
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1862. 

Manson,  appellant,  Hope,  respondent. 

Wednesdtnft 
May  7th. 

_1 A  p6»on,  who  resided  in  i.,  brought  a  quantity  of  drapeiy  goods  fiom 

u\  r  ^      A\  ^^^^^  ^  H-i  which  he  said  were  Uie  remains  of  {he  stock  of  a  Company, 

A  17^'  *"^  *^^®  ^^  ^^^  without  a  licence:  Held,  that  he  was  subject  to 

M.  0.  17.  the  duty  imposed  by  stat  60  G,  3.  c.  41. 8.  6.,  as  "  a  trading  person  going 

J^cence.  f^^^  ^^^^  ^  town,"  and  therefore  was  liable  to  be  conTicted  under  sect  17. 

going  from 

town  to  town.  /^  ASE  stated  for  the  opinion  of  this  Court  under  stat 
20  &  21  VicL  c.  43.  s.  2. 
On  the  29th  January,  1861,  at  the  Town  Hall  in 
Hastinffs,  the  appellant,  Philip  Manson,  appeared  before 
two  justices  of  the  peace  for  that  borough,  upon  an  in- 
formation exhibited  by  the  respondent,  George  Curling 
Hope,  of  Hastings,  manager  of  The  Trade  Protection  So- 
ciety of  that  place;  charging  that  he,  the  appellant,  being 
a  hawker,  pedlar,  petty  chapman,  and  trading  person, 
travelling  from  town  to  town,  did  trade,  as  such  hawker, 
pedlar  or  petty  chapman,  and  did  carry  to  sell  and  ex- 
pose to  sale  divers  goods,  wares  and  merchandize,  to  wit, 
drapery,  without  any  licence  to  him  before  then  granted 
in  that  behalf  authorizing  him  so  to  do ;  against  the  form 
of  the  statute  in  such  case  made  and  provided. 

The  respondent  deposed  that,  on  the  28th  January 
then  instant,  a  sale  of  drapery  was  advertised  to  take 
place  at  the  Music  Hall  in  Havelock  Road,  in  the  borough 
of  Hastings  (a  large  room  let  for  concerts,  baUs,  &c.), 
and  a  bill  announcing  the  sale  was  handed  to  him  about 
twelve  o'clock  that  day.  He  went  there  and  found  a 
large  quantity  of  drapery  goods  for  sale.  The  appellant 
was  there.  The  respondent  purchased  a  table  dotL 
When  he  was  in  the  sale  room,  he  saw  several  other 
persons  there  buy  goods,  and  a  cashier  taking  money. 


Hope. 
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The  superintendent  of  police  of  Hastings  deposed  that  2862. 
he  went  to  the  Music  Hall  in  the  afternoon  of  the  mahsom  ~~ 
same  day,  and  told  the  appellant  that  his  object  in  call-  ^][*^^ 
lug  on  him  was  to  know  if  he  was  a  licensed  hawker. 
The  appellant  replied  that  he  was  not ;  and  in  answer 
to  the  questiouj  '*  Are  you  aware  that  to  carry  on  a  busi- 
ness of  the  kind  you  should  have  a  hawker's  licence  V 
he  replied,  *'No;  these  goods  came  direct  from  London: 
here  they  are,  the  remains  of  a  stock  of  a  gigantic  con- 
cern of  The  Imperial  Linen  Company^  and  I  am  employed 
to  sell  them.  I  don't  think  I  require  a  licence  to  sell 
them.  I  don't  go  from  town  to  town."  Witness  told 
him  he  was  set  in  motion  by  The  Trade  Protection 
Society,  and  asked  him  if  he  had  a  licence.  He  said 
''No/'  and  further  added  that  he  was  stopping  at  The 
Haoeloek  Hotel,  Hastings,  and  that  his  town  residence 
was  Wigmore  Street 

On  these  facts  it  was  contended,  on  behalf  of  the  ap- 
pellant that  it  had  not  been  proved  that  he  came  under 
the  description  of  a  hawker  and  pedlar  travelling  from 
town  to  town,  or  from  place  to  place ;  that  he  had  got 
a  superfluity  of  goods  in  the  warehouses,  which  were 
of  a  respectable  character,  and,  thinking  he  should  get 
a  market  for  them  at  Hastings,  he  hired  the  Music  Hall, 
aad  the  goods  were  sent  direct  to  that  place  for  sale, 
and  nowhere  else. 

The  justices  convicted  the  appellant  in  the  penalty  of 
lOi 

The  question  for  the  opinion  of  this  Court  was  whe- 
ther the  evidence  was  sufiSdeut  in  law  to  sustain  the 
conviction. 

Barrow,  for  the  respondent. — By  stat.  50  G.  3.  c,  41. 
«.  6.  there  shall  be  paid  "  by  every  hawker,  pedlar,  petty 
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1S02.  chapman,  and  every  other  trading  person  and  persons 
Mahsoh       goiiig  froDi  town  to  town,  or  to  other  men^s  houses,  and 

g^^^  travelling  either  on  foot,  or  with  horse,  horses,  or  other- 
wise, in  England,  Wales,  or  the  town  of  Berwick  upon 
Tweed,  carrying  to  sell,  or  exposing  to  sale,  any  goods, 
wares  or  merchandise,  a  duty  of  AL  for  each  yesx;"  and 
sect.  17  enacts  that  if  any  such  person  so  travelling  shall 
trade  as  aforesaid  without  the  licence  required  hy  sect  9, 
he  shall  for  each  and  every  such  offence  forfeit  the  sum 
of  ten  pounds.  The  appellant,  not  being  a  householder 
in  HastingB^  and  sending  goods  there  for  sale,  was  a 
person  going  from  town  to  town,  and  carrying  goods 
to  sell  within  sect.  6.  In  The  Attorney  General  v. 
Tongue  (a)  the  first  count  of  the  information,  which 
charged  the  defendant,  under  sect.  7,  as  ''being  a 
trading  person,  going  from  town  to  town,''  and  not  bemg 
a  householder  at  S,,  and  that  place  not  being  his  usual 
place  of  abode,  with  selling  goods  by  auction  there  ivith- 
out  a  licence,  was  held  to  be  supported  by  evidence  that 
he  left  B,,  his  place  of  residence  and  business,  to  go  to 
S.  in  order  to  sell  his  goods,  and  there  sold  them.  The 
Attorney  General  v.  fVoolhouee  {b)  followed  the  decision 
in  that  case ;  and  in  Dean,  qui  tarn,  v.  King  (c),  a  person 
travelling  from  town  to  town,  having  packages  of  goods 
sent  after  him  by  a  public  stage  waggon,  and  taking 
rooms  at  each  town,  and  there  selling  the  goods  by 
auction  was  held  to  be  within  sect.  7.  \_Coehbtirn  C.  J. 
That  was  a  stronger  case  than  this,  because  the  defendant 
went  to  two  places  and  sold  his  goods  there.] 

Poland,  for  the  appellant. — The  appellant  was  not  a 
trader,  but  a  mere  agent  employed  by  persons  in  Lon- 

{a)  12  Price,  61.  (b)  12  PHce,  65. 

(c)  4B,4'A.  517. 
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don  to  sell  these  goods.  [Cockhum  C.  J.  Does  it  1862. 
make  any  difference  whether  the  person  travelling  uxsboh 
from  town  to  town  sells  his  own  goods  or  the  goods  of  hops. 
another  person  ?  Blackburn  J.  There  was  strong  evi- 
dence that  these  were  the  appellant^s  own  goods^  if  that 
is  material.]  An  agent  habitually  going  from  town  to 
town  might  be  within  stat.  50  G»  8.  c.  41. ;  but  the 
appellant  was  employed  for  once  only.  He  may  have 
been  staying  at  Hastings.  [Blachbum  J.  There  is  evi- 
dence on  which  the  justices  might  convict.  Cockbum 
C.  J.  I  think  the  appellant  must  be  taken  to  be  a  prin- 
cipal in  the  transaction,  and  that  he  was  personally 
interested  in  the  disposal  of  the  goods.  If  the  matter 
were  res  Integra,  I  should  not  be  satisfied  that  the  appel- 
lant was  rightly  convicted :  but  the  two  cases  in  the 
Court  of  Exchequer  settle  the  law.  Here  the  business 
was  carried  on  in  London,  and  a  person  connected  with 
that  business  brings  goods  from  London  to  Hastings  and 
sells  them  there:  that  is  clearly  within  those  cases.] 
Suppose  a  person  were  employed  by  the  assignees  of  a 
bankrupt  in  London  to  sell  goods  at  Liverpool.  In  Rex 
T.  Little  (a)  a  single  act  of  selling  was  held  not  sufficient 
proof  that  the  defendant  was  such  a  hawker  as  ought  to 
take  out  a  licence.  [He  also  cited  Eex  v.  Buckle  (A).] 
If  these  goods  had  been  all  sold  in  one  lot  the  case 
would  not  be  within  the  Act.  [Cockbum  C.  J.  That 
is  not  the  point  submitted  to  us.  Crompton  J.  I  cannot 
see  that  a  man  may  not  be  a  hawker  for  one  day  within 
this  Act.] 

Per  CuEiAM.     (CocKBURN  C.  J.,  Ceompton,  Black- 
burn and  Mbllor  JJ.) 

Conviction  affirmed. 

(«)  1  Burr.  600.  (6)  4  East,  346. 
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Friday, 
MayditL 

Lease. 

Rent, 

Receiver. 

ReiHxation 

authority. 


Venninq  against  Brat. 

The  defendant  leased  a  farm  to  the  plaintiff  for  fourteen  years  bj 
—  deed,  reeerving  rent  payable  qnarterlj.  The  deed  contained  varions 
clauses  by  which  the  plaintiff  and  the  defendant  agreed  respecdvelj 
to  do  certain  things,  and  concluded  with  the  following  clause :  "And  the 
said  landlord  further  ajzrees  and  orders  that  R,  K,,  or  his  appointed  agent. 
of  is  to  receiye  all  rents  from  the  tenant  at  all  times  when  it  becomes  due 
during  the  said  term  hereby  flranted,  and  his  receipt  to  be  a  full  and 
sufficient  discharge  from  all  liiU>ility  thereof."  Held  that,  R.  K,  having 
no  interest  in  the  rent^  the  agreement  or  authority  for  him  to  reoeive  it 
was  rsTocable. 

T>  EPLEVIN  for  seizing  cattle.  Avowry  for  rent  b 
arrear.    Plea  in  bar^  riens  in  arrear.    Issue  thereon. 

On  the  trial,  before  Wilks  J.,  at  the  CamtoaU  Spring 
Assizes^  1861,  it  appeared  that  the  defendant  was  lessor 
and  the  plaintiff  lessee  of  a  farm  under  the  following  lease : 

'^  This  indenture,  made  the  3d  January,  1860,  between 
Reginald  Bray,  of  &c.  (who,  together  with  and  indu* 
ding  his  heirs,  executors,  administrators  and  assigns^ 
is  hereinafter  referred  to  and  intended  to  be  named  by 
and  under  the  denomination  of  '  Landlord^),  of  the  one 
part,  and  Christopher  Venning,  of  &c.  (who,  together 
with  and  including  his  executors,  administrators  and 
assigns  is  hereafter  referred  to  and  intended  to  be  named 
by  and  under  the  denomination  *  Tenants/  of  the  other 
part) :  Witnesseth  that  the  said  R.  Bray,  for  himself, 
his  heirs,  executors,  administrators  and  assigns,  doth 
demise,  lease  and  to  &rm  let  unto  the  said  C.  Vemmg, 
his  heirs,  executors,  administrators  and  assigns,  all  that 
farm  and  lands,  with  the  buildings  thereon,  called  &&, 
situate  &c.,  and  containing  &c.,  excepting  the  house  and 
garden  occupied  by  the  said  R,  Bray,  and  also  excepting 
all  mines  &&,  reserving  also  all  game  &c.,  and  power 


▼. 
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also  to  enter  and  view  the  state  and  condition  of  the        xsg2. 
said  premises :  To  hold  the  same  from  the  25th  March,      vemhwo 
1859,  for  the  term  of  fourteen  years  certain,  at  the 
yearly  rent  of  75/.,  payable  quarterly,  on  the  four  usual 
quarter  days,  that  is  to  say,  &&,  the  first  of  such  quar- 
terly payments  to  be  made  on  the  first  of  the  said  quarter 
days  happening  after  the  commencement  of  the  said 
term.    And  the  said  C.  Venning,  for  himself,  his  exe- 
cutors administrators  and  assigns,  hereby  agrees  to  pay 
to  the  said  landlord  the  rent  hereinbefore  mentioned,  free 
from  all  rates,  tithe  rent  charge  and  taxes,  or  any  other 
deduction  whatsoever  (except  the  landlord's  property  and 
income  tax  now  or  hereafter  to  be  payable  in  respect  of 
the  said  premises),  and  also  to  pay  and  discharge  all 
taxes,  including  the  land  tax,  all  tithe  rent  charge,  rates, 
burthens  and  outgoings  whatsoever,  and  proportions  of 
the  same  respectively,  charged  or  chargeable  on  the  said 
premises  during  the  said  term.    And  the  said  tenant 
further  agrees,   during  his  tenancy,   to  cultivate  and 
manure  the  said  lands  in  a  husbandlike  manner  &c. 
And  the  said  tenant  also  agrees,  during  the  last  year  of 
the  tenancy,  to  allow  the  landlord  or  the  incoming  tenant 
full  power  to  enter  upon  the  said  premises,  and  to  pro* 
ceed  with  the  preparation  for  and  cultivation  of  all  crops 
whatsoever  at  the  usual  times  for  proceeding  with  the 
same  &c.    And  the  said  tenant  further  agrees  not  to 
underlet,  transfer  or  otherwise  part  with  the  possession 
of  the  said  premises,  or  any  part  thereof,  without  the 
previous  licence  in  writing  of  the  said  landlord,  during 
his  tenancy,  without  such  consent.     And  the  said  land- 
lord hereby  agrees,  during  the  said  tenancy,  to  keep  the 
dwelling  bouses  in  repair  (glass  excepted),  and  to  supply 
necessary  gates,  granite  posts,  rough  timber  for  repairs 
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1862/  &c.  And  the  said  tenant  hereby  agrees  to  keep  the 
Venniko  boundary  fences  in  repair,  and  build  up  all  gaps  when 
Brat.  fallen  down  during  the  said  term,  and  leave  the  same  in 
repair  at  the  end  of  the  term,  or  sooner  determination 
thereof.  And  the  said  landlord,  R.  Bray,  further  agrees 
and  orders  that  Richard  Kittow,  Esq.,  of  Tredawk  House, 
of  the  parish  of  AUemon,  or  his  appointed  agent,  is  to 
receive  all  rents  from  the  tenant,  C.  Venning,  at  all  times 
when  it  becomes  due  during  the  said  term  hereby  granted, 
and  his  receipt  to  be  a  full  and  sufficient  discharge  from 
all  liability  thereof     In  witness,^'  &c. 

The  first  quarter's  rent  had  been  paid  to  Kittmo  in 
pursuance  of  the  clause  at  the  end  of  the  lease;  but  in 
May,  1860,  the  defendant  gave  notice  to  the  plaintiff  not 
to  pay  any  more  rent  to  Kittow.  Notwithstanding,  the 
plaintiff  paid  the  subsequent  quarter's  rent  to  him,  and 
refused  to  pay  it  to  the  defendant;  and  the  defendant 
thereupon  made  the  distress  for  it  out  of  which  this 
action  arose.  The  jury  found  that  there  was  no  debt 
due  to  Kittow,  and  that  the  authority  to  him  to  receive 
the  rents  was  not  coupled  with  any  interest  in  him. 
The  learned  Judge  thereupon  directed  the  verdict  to  be 
entered  for  the  defendant,  reserving  leave  to  move  to 
enter  the  verdict  for  the  plaintiff  on  the  issue  joined  on 
the  plea  in  bar  upon  the  question  whether  the'  authority 
contained  in  fhe  clause  at  the  end  of  the  lease  was 
revocable  or  not. 

In  Easter  Term, 

•/.  B.  Karslake  obtained  a  rule  accordingly,  on  the 
ground  that  the  clause  in  the  lease  created  a  contract, 
and  was  not  a  mere  licence ;  and,  if  it  was  a  licence,  it 
was  not  duly  revoked ;  citing  H^ood  v.  Manley  {a). 
(a)  11^.  #£'.34. 
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H.  T.  Cok  sbewed  cause. — ^By  the  reddendum  in  the  1862. 
lease  the  rent  is  reserved  to  the  defendant^  and  the  plain-  "vwiimia"^ 
tiff  agrees  to  pay  it  to  him.  Then  the  clause  in  question  ^^^ 
appoints  Kittow,  the  agent  of  the  defendant,  to  receive 
it;  and  such  an  authority,  though  under  seal,  is  revo- 
cable :  Wood  V.  Lectdbitter  (a),  per  Alderson  B.,  in  deli- 
vering the  judgment  of  the  Court ;  though  the  point  did 
not  distinctly  arise  in  that  case.  So  a  power  of  attorney, 
not  given  to  a  party  to  collect  rents,  and  to  pay  himself 
out  of  them  a  debt  owing  to  him,  is  revocable.  In  fVood  v. 
Maidey  [b)  the  licence  was  coupled  with  an  interest  in 
the  licensee.  Kittow  is  not  a  party  to  the  deed.  He 
might  go  abroad,  or  become  bankrupt.  Suppose  he  died, 
could  it  be  contended  that  the  rent  would  be  receivable 
by  his  executors  or  administrators?  (He  was  then 
stopped.) 

/.  B.  KarBlake  and  Kingdon,  contr&. — First  The  clause 
m  question  is  part  of  the  contract  between  the  lessor  and 
lessee,  and  is  binding  on  the  lessor.  The  word  ''  agrees'' 
is  used  in  the  other  clauses  of  the  lease  as  to  payment 
of  rent,  &a,  instead  of  the  word  "  covenant " ;  and  its 
being  used  in  this  clause  also  shews  that  it  was  matter 
of  contract  between  the  parties  that  the  rent  should  be 
paid  to  Kittow.  \^Crompton  J.  Then  you  must  go  the 
length  of  saying  that,  if  Kittow  for  some. reason  was  not 
ready  to  receive  the  rent,  the  lessor  would  be  liable  to  an 
action  by  the  lessee  for  breaeh  of  the  agreement]  If 
Kittow  was  the  superior  landlord,  it  might  be  very  conve- 
nient that  the  parties  should  agree  that  the  rent  should 
be  paid  to  him.  [^Cochhum  C.  J.    If  the  clause  had  been 

(fl)  13  Af.  #  r.  838  845.  ^      (A)  1 1  ^.  ^- i?.  34. 
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1862.  inserted  on  that  acoomit^  we  should  expect  to  find  a 
VaMHiMo  recital  to  that  effect]  In  Wood  v.  Manky  (a)  Patte- 
BiuT.  '^  ^*  ^^  •  '*  Tayler  v.  Waters  (A)  shews  that  a  licence 
to  use  a  seat  at  the  opera  honse,  paid  for  and  acted  upon 
hj  sitting  there,  cannot  be  countermanded.  ...  I 
do  not  say  that  a  mere  purchase  will  give  a  licence :  but 
here  the  licence  is  part  of  the  very  contract"  The 
agreement  is  personal,  and  therefore  if  Kittow  died  the 
rent  would  not  be  receivable  by  his  executors. 

Secondly,  the  authority  is  not  revocable,  except  by  an 
instrument  under  seal.  [Crompton  J.  That  point  was 
not  reserved.] 

CocKBUBN  C.  J.  We  are  to  collect  what  the  inten- 
tion of  the  parties  was,  as  far  as  we  can,  from  the  lan- 
guage of  the  deed.  There  is  no  doubt  that  an  authority 
with  an  interest  is  irrevocable,  whereas  an  authority 
without  an  interest  is  revocable ;  but  that  point  does  not 
arise  in  this  case.  The  question  is  whether,  in  this  deed, 
which  is  an  ordinary  deed  of  lease,  this  somewhat  singa- 
lar  clause,  that  the  rent  reserved  by  the  reddendum  shall 
be  received  by  Kittow,  is  binding  on  the  lessor  so  as  not 
to  be  revocable.  If  there  was  anything  in  the  deed  to 
shew  that  this  clause  was  inserted  for  the  protection  of 
the  tenant,  it  maybe  that  it  could  not  be  revoked  by  one 
party  without  the  consent  of  the  other.  But  it  is  a  mere 
authority  to  the  tenant  to  pay  the  rent  to  Kittow,  and  an 
authority  to  Kittow  to  receive  it,  not  as  a  party  interestedi 
but  as  agent  for  the  landlord,  and  for  the  convenience  of 
the  landlord;  and  consequently  it  is  revocable.  After 
notice  no  longer  to  pay  the  rent  to  Kittow,  it  was  paid 

(a)  llA,iE.H.  37.  (b)  7  Taunt  374. 
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by  the  plaintiff  in  his  own  wrong  j  and  this  rule  must        1862. 
therefore  be  discharged.  Yshhiho 


Cboufton  J.  It  is  not  very  material  whether  this 
danae  is  an  agreement  or  an  authority,  because  as 
long  as  it  subsisted  it  would  protect  the  tenant  in  pay- 
ing the  rent  to  Kittow  ;  and  in  that  sense  it  is  an  agree- 
ment But  the  question  is,  whether  it  is  an  agreement 
that  the  authority  of  Kittmo  to  receive  the  rent  should 
be  irrevocable  as  between  the  parties.  Beading  this 
clause  together  with  the  reddendum,  I  construe  it  as  an 
order  or  agreement  that  Kittow  should  be,  during  the 
tenn,  the  lessor's  agent  to  receive  the  rent  subject  to  the 
usual  power  of  the  principal  to  revoke  the  authority  of  the 
agent.  The  words  '^  during  the  term^'  do  not  import  that 
the  appointment  is  irrevocable.  The  clause  amounts  to 
no  more  than  appointing  Kittow  to  receive  the  rent  so 
long  as  he  is  the  defendant's  agent.  If  the  object  of  it 
had  been  to  secure  an  advantage  to  Kittow^  it  would  not 
be  revocable ;  besides  which  it  was  not  inserted  for  the 
convenience  of  the  plaintiff,  but  of  the  defendant. 

Blackburn  J.  The  parties  might  have  agreed  that 
the  appointment  of  Kittow  should  be  irrevocable.  But 
to  construe  this  clause  as  having  that  effect  would  be 
inconsistent  with  the  reddendum  and  the  rest  of  the 
lease ;  and  therefore,  according  to  the  rule  that  a  deed  is  to 
be  construed  so  as  to  reconcile  all  the  parts  of  it,  this  is 
an  authority  to  pay  the  rent  to  Kittow  so  long  as  a  receipt 
by  Kittow  is  good  as  a  discharge.  There  are  no  words 
to  shew  that  the  tenant  stipulated  that  the  appointment 
should  be  irrevocable ;  and  none  of  the  exceptions  to 
the   rule,  that  an  authority  is  revocable,  arise  here. 
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This  is  the  common  case  of  agency,   which  may  be 
revoked. 


Mello&  J.  There  is  nothing  in  the  deed  to  prevent 
the  revocation  from  operating ;  for,  even  if  this  clause 
is  construed  as  an  agreement,  the  revocation  would  only 
be  a  breach  of  agreement  Therefore  the  learned  Judge 
at  the  trial  was  right 

Rule  discharged. 


Tuesday, 
AprU  29th. 

Public  Health 
Act,  1848  (11 
#  12  Vict, 
C.63). 
Notice  to 
owHere, 
Contract. 


WoRTHiNOTON  and  another  against  Sudlow, 
Clerk  to  The  Local  Board  of  Health  for  the 
District  of  Moss  Side. 


A  Local  Board  of  Health  for  a  non-eorporate  diBtrict,  acting  under 
The  Public  Health  Act,  1848  (11  &  12  Fict.  e.  63.),  gave  notice  to  the 
owners  of  the  premises  fronting,  adjoining,  or  abuttinff  on  certain  streeti, 
requiring  them  to  "sewer,  level,  pave,  flae,  and  ^lannel"  the  same, 
according  to  the  proyisions  of  sect.  69  of  that  Act ;  which  notices  not 
being  complied  with  within  the  specified  time,  the  Board  entered  into 
contracts  with  a  third  person  for  the  performance  tiiereof;  which 
contained  provisions  that  the  contractor  was  to  be  paid  for  the  work 
when  the  money  was  collected  from  the  owners  of  the  adjacent  pro- 
perties :  the  work  was  done  accordinglj,  but  the  owners  haTiog 
refused  payment,  the  justices  of  the  peace  before  whom  they  were  sum- 
moned for  non-payment  dismissed  the  summonses :  Held,  on  a  case  in 
which  the  0>urt  was  empowered  to  draw  inferences  of  tact,  that  the 
contractor  was  entitled  to  sue  the  Board  of  Health  for  the  work  done 
by  him  under  the  contracts. 


QPECIAL  case. 

An  action  was  brought  bj  the  plaintiffs  against 
the  defendant^  as  the  derk  for  the  time  being  of  the 
Local  Board  of  Health  for  the  district  of  Moss  Side, 
adjoining  the  city  of  Manchester,  for  the  recovery  of 
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3310/.  158.  Sd.,  the  balance  of  four  several  sums  of 
2367£,  2376/.  10*.,  1328/.  and  1122/.,  being  the  price 
of  certain  works  specified  in  four  contracts,  the  first  of 
which  was  dated  the  10th  February^  1858,  the  second 
the  7th  July,  1858,  and  the  third  and  fourth  the  17th 
November,  1858.  The  pleadings  were  set  out  in  the 
appendix  to  the  case,  and  were  to  be  taken  as  part  of 
it,  the  Court  having  all  the  powers  of  amending  or 
adding  to  the  pleadings  that  a  Judge  at  nisi  prius 
would  have  had ;  the  object  of  both  parties  being  to 
have  the  matters  really  in  dispute  between  them  finally 
decided. 

AH  these  contracts  were  entered  into  between  the 
phuntiffs  and  the  Local  Board  of  Health  for  the  district 
of  Mots  Side,  being  a  non-corporate  district,  for  which 
a  Local  Board  of  Health  had  been  duly  constituted 
according  to  the  provisions  of  The  Public  Health  Act, 
1848;  and  they  were  signed  by  the  plaintiffs  as  the  con* 
tractors,  and  were  sealed  with  the  common  seal  of  the 
Local  Board,  and  were  signed  by  five  of  the  members 
of  the  Board,  and  otherwise  executed  in  conformity  with 
the  provisions  of  the  85th  section  of  that  Act.  The  works 
specified  in  each  contract  were  the  sewering,  levelling, 
paving,  flagging  and  channelling  of  certain  streets  within 
the  district,  not  being  highways,  which  were  sewered, 
levelled,  paved,  flagged  or  channelled  to  the  satisfaction 
of  the  Local  Board,  and  the  works  were  such  as  the 
Local  Board  might  execute  under  the  69th  section  of 
the  Act,  upon  the  failure  so  to  do  of  the  owners  or  occu- 
piers of  the  adjoining  premises.  Each  contract  contained 
a  stipulation  binding  the  plaintiffs  to  perform  the  works, 
the  subject  of  the  contract,  within  the  time  and  in  man- 
ner therein  specified,  under  a  pecuniary  penalty ;  and 
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also  a  provision  stating  that  the  contractors  were  to  be 
paid  for  the  work  when  the  money  was  collected  from 
the  owners  of  the  adjacent  properties.  All  the  contracts 
were  set  out  verbatim  in  the  appendix  to  the  case,  and 
were  to  be  taken  as  part  of  it 

The  works,  the  subject  of  each  of  the  four  contracts, 
were  duly  performed  by  the  plaintiflb,  as  the  contractors, 
within  the  time  and  in  manner  therein  mentioned* 

Before  entering  into  any  of  the  contracts  with  the 
plaintiffsv  the  Local  Board  had  given  to  the  several 
owners  of  the  respective  premises  fronting  upon  the 
streets  therein  mentioned  a  notice  in  writing,  intended 
as  a  notice  such  as  is  required  in  that  behalf  by  the  69th 
section  of  the  Act  The  form  of  notice  adopted  by  the 
Board  in  every  case  was  as  follows  : — 

"PubUc  Health  Act,  1848. 

''  To  ThomoB  Willis^  owner  of  a  dwelling  house  and 
garden  situate  at  Mois  Grove^  Mass  Lanty  within  die 
district  of  the  Moss  Side  Local  Board  of  Health. 

''  Whereas  the  street  called  Moss  Lane  or  Moss  Lane 
West  is  not  sewered,  levelled,  paved,  flagged  and  chan- 
nelled to  the  satisfaction  of  the  above  named  Local  Board 
of  Health ;  the  said  Local  Board  of  Health  do  hereby 
give  you  notice,  as  owner  of  a  dwelling  house  and  gar- 
den situate  at  Moss  Grove,  Moss  LarUy  being  premises 
fronting,  adjoining  or  abutting  on  a  part  of  the  said 
street  called  Moss  Lane  or  Moss  Lane  West,  within  the 
space  of  one  calendar  month  from  the  day  of  the  date 
hereof,  to  sewer,  level,  pave,  flag  and  channel,  to  the 
satisfaction  of  the  said  Local  Board  of  Health,  so  much 
of  the  said  street  as  the  said  premises  fit>nty  adjoin  to, 
or  abut  upon. 

•'  If  you  fail  to  comply  with  this  within  such  time,  the 


XXV-  VICTORIA. 


5U 


said  Local  Board  may,  if  they  shall  think  fit,  execute 
the  said  sewering,  levelling^  paving,  flagging  and  chan- 
nelling ;  and  the  expences  incurred  by  them  in  so  doing 
most  be  paid  by  you,  together  with  the  other  owners  in 
de&iilt,  according  to  the  frontage  of  their  respective  pre- 
mises, and  in  such  proportion  as  shall  be  settled  by  the 
soryeyor  of  the  Local  Board  of  Health,  or  in  case  of 
dispute,  as  shall  be  settled  by  arbitration,  having  regard 
to  all  the  circumstances  of  the  case,  in  the  manner  pro- 
Tided  by  'The  Public  Health  Act,  1848;'  and  your  pro- 
portion of  such  expences  may  be  recovered  from  yon,  as 
one  of  such  owners,  in  a  summary  manner,  or  the  same 
may  be  declared  by  order  of  the  said  Local  Board,  to 
be  private  improvement  expences,  and  be  recovered  as 
such  in  the  manner  provided  by  the  said  '  Public  Health 
Act^ 
"  Dated  the  5th  day  of  May,  1858. 

"  Jno.  Thos.  Price,'^ 
"  Jno.  C  Harrison, 
"  Geo.  Lea, 
''Wm.Metcalf, 
"James  Ilomis/ield.  ^ 
"  J.  H.  Hampson,  derk  to  the  Moss  Side  Local  Board 

of  Health,  12,  Norfolk  Street,  Manchester/* 
All  the  owners  failed  to  comply  with  the  notices,  and 
the  Local  Board  thereupon  entered  into  the  contracts 
for  the  purpose  of  executing  the  works  under  the  69th 
sfection  of  the  Act. 

After  the  works  under  each  of  the  four  contracts  had 
been  performed  by  the  plaintiffit,  application  was  made 
by  the  Local  Board  in  due  form  to  each  of  the  owners 
for  payment  of  his  or  her  just  proportion  of  the  expences 
incurred  in  executing  the  works,  which  had  been  settled 
2  L  2 
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by  the  surveyor  of  the  Local  Board  as  payable  by  each 
such  owner^  according  to  the  frontage  of  his  or  her  pre- 
mises upon  the  streets  mentioned  in  each  of  thecontracts, 
and  all  the  sums  receiyed  by  the  Local  Board  in  conse- 
quence of  such  applications  before  the  oommenoement 
of  this  action  were  duly  paid  by  them  to  the  plaintifb. 

Certain  of  the  owners,  on  being  so  applied  to,  refused 
.payment,  and  in  several  cases  the  justices  before  whom 
the  owners  were  summoned  by  the  Board  for  the  pur- 
pose of  enforcing  payment,  held  the  notices  bad,  and 
refused  to  make  any  order,  considering  themselves  bound 
by  a  decision  of  the  Court  of  Quarter  Sessions  which 
had  then  recently,  and  after  the  date  of  the  contracts, 
been  given  in  an  analogous  case,  upon  the  authority 
of  a  case,  in  the  Court  of  Queen's  Bench,  of  Parkimm, 
appellant.  Mayor  ^c.  of  Blackburn^  respondents  (a). 

In  consequence  of  this,  the  Local  Board  thought  it 
useless  to  take  further  proceedings,  and  in  point  offset 
no  further  proceedings  were  taken  by  the  Local  Board 
to  enforce  payment  from  the  rest  of  the  owners  of  tbe 
respective  sums  assessed  upon  them  in  respect  of  their 
premises,  and  since  the  time  for  payment  of  those  sums 
more  than  six  calendar  months  elapsed  before  the  action 
was  commenced. 

The  question  for  the  Court  was  whether,  under  the 
circumstances,  the  .Court  having  the  power  to  draw 
inferences  of  fact,  the  plaintiffs  had  any  remedy  bv 
action  against  the  Local  Board  to  recover  the  residue 
of  the  several  sums,  the  subject  of  the  four  several  con- 
tracts above  mentioned,  or  any  of  them. 

If  the  Court  should  be  of  opinion  in  the  affirmative, 
judgment  was  to  be  entered  for  the  plaintiffs  for  the  sum 
of  3310/.  l5*.  8rf.,  with  costs. 

(fl)  Reportod  33  Law  Times,  119. 
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If  in  the  negative^  judgment  was  to  be  entered  for 
the  defendant^  with  costs. 

If  the  Court  should  be  of  opinion  that  the  plaintifls 
were  entitled  to  recover  in  respect  of  some  one  or  more, 
but  not  in  respect  of  all  of  the  contracts,  judgment  was  to 
be  entered  for  the  plaintiffs  for  such  a  sum  as  the  Master 
should  find  to  be  due  to  the  plaintiffs  in  respect  of  that 
contract,  or  those  contracts,  upon  which  the  opinion  of 
the  Court  was  in  favour  of  the  plaintiffs,  after  allowing 
and  giving  credit  to  the  Local  Board  for  all  payments 
made  on  account  of  that  contract,  or  those  contracts; 
and  for  the  defendant  in  respect  of  the  other  contract 
or  contracts:  the  costs  in  such  case  to  be  ascertained 
and  determined  according  to  the  usual  course  of  taxation 
in  such  cases. 
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Mamsty  {MeUish  with  him),  for  the  plaintiffs.  ^The 
plaintiffs  are  entitled  to  recover.  The  question  depends 
on  the  69th  section  of  the  11  &  12  Vict  c.  63.,  entitled 
"An  Act  for  promoting  the  public  health/'  which 
enacts,  **  In  case  any  present  or  future  street,  or  any 
part  thereof,  (not  being  a  highway,)  be  not  sewered, 
levelled,  paved,  flagged,  and  channelled  to  the  satis- 
faction of  the  Local  Board  of  Health,  such  Board  may, 
by  notice  in  writing  to  the  respective  owners  or  occu- 
piers of  the  premises  fronting,  adjoining,  or  abutting 
upon  such  parts  thereof  as  may  require  to  be  sewered, 
levelled,  paved,  flagged,  or  channelled,  require  them  to 
sewer,  level,  pave,  flag,  or  channel  the  same  within 
a  time  to  be  specified  in  such  notice;  and  if  such 
notice  be  not  compUed  with,  the  said  Ijocal  Board 
may,  if  they  shall  think  fit,  execute  the  works  men- 
tioned or  referred  to  therein ,-  and  the  expences 
incurred  by  them,  in  so  doing  shall  be  paid  by  the 
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owners  in  default^  according  to  the  frontage  of  their 
respective  premises,  and  in  snch  proportion  as  shall  be 
settled  by  the  surveyor^  or  in  case  of  dispute  as  shall  be 
settled  by  arbitration  (having  regard  to  all  the  curcnm- 
stances  of  the  case)  in  the  manner  provided  by  this  Act ; 
and  such  expences  may  be  recovered  from  the  last  men- 
tioned owners  in  a  summary  manner,  or  the  same  may 
be  declared  by  order  of  the  said  Local  Board  to  be  priTate 
improvement  expences,  and  be  recoverable  as  such  iu 
the  manner  hereinafter  provided/'  It  was  a  condition 
precedent  to  this  contract  that  the  Board  of  Health, 
which  the  defendant  represents,  should  be  able  to  recoup 
themselves  for  this  money  from  the  owners  of  property 
abutting  on  these  streets.  But,  where  the  performance 
of  a  condition  precedent  to  suing  on  a  contract  has  been 
rendered  impossible  by  the  act  of  the  opposite  party,  an 
action  may  be  maintained  without  performing  that  con- 
dition ;  Keys  v.  HarufOod{a),  Hall  v.  Conder  (jb),  Bain  v. 
Kirk  (o) ;  and  the  same  principle  ought  to  apply  here, 
where  the  Board  of  Health  have  failed  to  exercise  the 
power  vested  in  them  by  the  statute  of  compelling  pay- 
ment from  certain  persons,  or,  in  failure  of  that,  reim- 
bursing themselves  out  of  the  rates  which  by  the  Act 
they  are  empowered  to  make. 


Wheeler  Serjt.  (T.  Janes,  Northern  Circuit,  with 
him). — It  may  be  conceded  that  the  intended  basis 
of  the  contract  between  the  parties  was  that  the 
cxpence  of  sewering  &c.  these  streets  should  be  reco- 
vered  by  the  Board  of  Health,  which  the  defendant 
represents^  against  the  owners  of  the  property  abutting 
pn  them.   Now  the  foundation  of  all  Intimate  proceed- 

(«)  2  C.  i?.  905.  (5)  2  C.  B,  X  S.  22, 

(r)  18  L.  J.  Q,B.63;  13  Jur,  559. 
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ings  against  those  persons  is  the  giving  valid  notices^  1302. 
which  was  not  done^  as  those  given  were  held  bad  by  ^orthiiio- 
the  justices  under  the  authority  of  a  case  in  this  Court,  ^^^ 
Parkhuan,  app..  Mayor  Sfc.  of  Blackburn,  resp.  (a).  But 
where  the  parties  to  a  contract  omit  inserting  in  it  a 
matter  which  they  deem  material  to  their  interests,  a 
Court  of  law  cannot  insert  it  for  them,  and  consequently, 
if  m  this  case  it  was  intended  to  make  the  Board  of 
Health  being  able  to  recoup  themselves  a  condition 
precedent  of  payment,  it  should  have  been  inserted.  It 
was  for  the  plaintiffs,  on  entering  into  a  contract  with  this 
Board,  to  ascertain  beforehand  their  means  of  repaying 
themselves.  [Cockbum  C.  J.  Suppose  they  never  took 
any  steps  to  raise  this  money,  will  you  dispute  that  the 
plaintiffs  would  have  been  entitled  to  recover  the  price 
of  these  works  in  some  way  ?]  No.  [Cockbum  C.  J. 
Suppose,  then,  that,  without  mala  fides  and  through  mere 
mistake  of  the  law,  no  notice  at  all  had  been  given  to  the 
owners,  could  you  have  contended  that  it  was  the  busi- 
ness of  the  plaintiffs  to  see  that  proper  steps  had  been 
taken  by  their  employers?]  The  answer  to  that  is  the 
maxim  '^  Vigilantibus  non  dormientibus  jura  subveniunf 
The  cases  cited  on  the  other  side  are  inapplicable. 
But  in  Aspdin  v.  Austin  {b)  it  was  held  that  stipulations 
in  an  agreement  did  not,  from  the  plaintiff's  proof  that 
he  was  ready  to  perform  the  condition  precedent  on 
his  part,  raise  an  implied  covenant  that  the  defendant 
should  employ  the  plaintiff  in  his  business  for  a  certain 
time,  although  the  defendant  was  bound  by  express 
words  to  pay  him  stipulated  wages  during  that  time. 
Sampson  v.  Easterby  {c)  and  Saltoun  v.  Iloustoun  (d), 

(a)  332;.  r.  119.  .  (h)  5Q.B.Q7h 

{c)  9  5.  #  C.  505 ;  affirmed  in  error,  6  Biriff.  644. 
(d)  1  Bing.  433. 
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together  with  some  earlier  cases,  were  there  relied  on, 
but  distinguished  by  the  Court.  Lord  Denman,  in  deli?er- 
ing  its  judgment,  p.  683«4y  says :  "  It  will  be  found  in  those 
cases  that,  where  words  of  recital  or  reference  manifested 
a  clear  intention  that  the  parties  should  do  certain  acta, 
the  Courts  have  from  these  inferred  a  covenant  to  do 
such  acts,  and  sustained  actions  of  covenant  for  the  non- 
performance, as  if  the  instruments  had  contained  express 
covenants  to  perform  them.  But  it  is  a  manifest  exten- 
sion of  that  principle  to  hold  that,  where  parties  have 
expressly  covenanted  to  perform  certain  acts,  they  must 
be  held  to  have  impliedly  covenanted  for  every  act  con- 
venient or  even  necessary  for  the  perfect  performance 
of  their  express  covenants.  Where  parties  have  entered 
into  written  engagements  with  express  stipulations,  it  is 
manifestly  not  desirable  to  extend  them  by  any  impUca- 
tions :  the  presumption  is  that,  having  expressed  some, 
they  have  expressed  all  the  conditions  by  which  they 
intend  to  be  bound  under  that  instrument."  ICramp- 
ton  J.  That  case  has  been  attacked,  if  not  overrnled, 
in  the  House  of  Lords  (a).  Cochbum  C.  J.  Sect  85' 
empowers  the  Local  Board  of  Health  to  make  all  neces- 
sary contracts  for  carrying  the  Act  into  execution :  and 
sect.  86  enables  them  to  make  rates  for  the  expence  of 
the  works  done  under  those  contracts.]  That  is  only 
for  such  works  as  are  executed  for  the  general  benefit  of 
the  public  under  sect.  68,  whereas  sect  69  provides  a 
specific  mode  of  recovery  for  expences  incurred  under  it. 
[He  cited  2  Chitty't  Statutes,  370,  2d  ed.,  by  fVeldy  and 
Deavan^  and  Ward  v.  Lowndes  (ft),  per  Cromptan  and 


(a)  His  Lordship  probably  refen  to  Emmens  t.  EUderton,  4KL.  Ql 
624. 
(A)  28  L,  J.  Q,  B,  265;  1  £,  #  ^,  940.  954.  955. 
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Em  JJ.]  It  was  not  compulsory  on  the  Board  of  Health       1862. 
to  execute  these  works  at  alL  Wobthixo- 

f  TOH 

Manisty,  in  reply,  observed  that  it  was  premature  to      Sudlow. 
discuss  the  precise  manner  in  which  the  Local  Boards 
were  to  be  recouped. 

CocKBusN  C.  J.  I  am  of  opinion  that  our  judgment 
should  be  for  the  plaintifEs.  We  are  not  fettered  by 
pleadings  or  any  particular  form  of  declaration ;  if,  on 
the  &cts  stated,  the  plaintiffs  are  entitled  to  recover  we 
may  give  our  judgment  for  them. 

The.action  is  brought  on  an  implied  tmdertaking  by 
the  defendant,  and,  although  the  plaintiffs  are  not  in  a 
condition  to  recover  on  any  express  terms  in  their  con« 
tracts,  they  are  nevertheless  entitled  to  judgment.  No 
doubt  the  intention  of  both  parties  to  these  contracts  was 
that  payment  for  the  works  in  question  should  be  made 
out  of  a  fiind  to  be  raised  by  payments  to  be  collected 
from  the  owners  of  property  in  the  vicinity  of  the  works. 
Nothing  is  more  natural  than  that  the  Board  of  Health, 
which  the  defendant  represents,  should  have  meant  to 
limit  their  liability  to  a  fund  to  be  thus  raised,  and  it  is 
not  at  all  unreasonable  to  think  that  the  parties  who  were 
to  do  the  work  were  satisfied  to  be  paid  out  of  that  fund. 
But  I  entertain  no  doubt  that  on  such  a  bargain  there  are 
implied  undertakings  which  may  be  enforced  by  an  action 
properly  framed.  It  cannot  be  disputed,  and  indeed  was 
conceded  by  the  defendant's  counsel,  that  in  addition  to 
the  precise  and  express  terms  in  these  contracts,  there 
must  be  implied  terms,  to  this  extent  at  all  events,  that 
the  Board  shall  do  what  it  is  incumbent  on  them  to  do 
to  collect  the  fund.     My  brother  Wheeler  admits  that. 


518  EASTER  TERM. 

1862.        if  the  Board  omitted  to  take  any  steps  to  recover 
WonrniNQ-    ^^is  money  from  the  owners,  it  would  not  be  right 
'^^  to  resist  the  plaintiffs'  claim,  founded,  not  on  express 

SuDLow.  agreement,  but  on  an  implied  one.  That  plainly 
shews  that,  on  such  a  contract,  there  may  arise,  by 
implication,  some  terms  or  conditions  not  in  the  con- 
tract itself.  Let  us  therefore  see  in  what  position  the 
parties  stand.  The  Board  can  only  contract  for  these 
works  in  their  public  capacity — as  exercising  certain 
powers  given  to  them  by  the  statute  11  &  12  Vict  c.  63., 
after  they  shall  first  have  called  on  the  owners  of  the 
adjoining  property  to  do  the  works  specified  in  sect.  69 
of  that  Act ;  and,  if  the  owners,  on  such  notice  being 
given,  fail  to  do  the  work,  then,  and  then  only,  arises  the 
power  given  by  the  statute  to  the  Board  to  do  the  work 
themselves,  or,  what  is  the  same  thing,  contract  with  others 
to  do  it;  and  then,  if  necessary,  to  enforce  payment  against 
the  owners.  But  their  whole  power  arises  on  the  condition 
precedent  of  having  first  called  on  the  owners  to  do  the 
work.  That  being  so,  the  Board  applies  to  the  plaintiffs  to 
do  the  work,  that  is  to  say  in  exercise  of  the  power  vested 
in  them  under  sect.  69.  Is  this  not  the  same  as  if  the 
contract  had  stated,  "  Whereas  we  are  the  Local  Board  of 
Health  &c.,  and  whereas  we  have,  as  such,  power  to  call 
on  the  owners  of  certain  premises  fee.  to  do  certain  work ; 
and  whereas  we  have  given  them  the  necessary  notices, 
and  whereas  the  owners  have  not  done  the  work,  we 
now  proceed  to  do  it  in  pursuance  of  the  authority  vested 
in  us  by  sect.  69,  &c.'*?  They  say  to  the  plaintiffs, 
"  Although  prim&  facie  we  should  be  liable  to  you  for  this 
work,  we  make  a  stipulation  that  you  shall  not  call  on 
us  for  payment  until  we  have  had  an  opportunity  to  get 
the  money  from  the  owners  of  the  property."     It  turns 
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out  that,  instead  of  being  in  a  position  to  make  the  i862. 
contract  in  that  form,  they  had  given  no  notice  to  the  Worthimq- 
owners,  or  had  given  an  insufficient  notice,  which  is  no  ^^^ 
notice  at  all.  My  brother  Wheeler  says,  the  other  party  Sudlow. 
should  have  inquired  into  the  means  possessed  by  the 
Board  of  recouping  themselves.  I  do  not  see  that.  It 
is  the  case  of  a  man  representing  that  he  is  invested 
with  powers  with  which  he  is  not  invested ;  and  I  agree 
with  those  cases  where  it  has  been  decided  that  the 
assumed  authority  under  which  an  agent  acts,  must,  as 
against  him,  be  taken  to  exist  (a).  I  cannot  help  think- 
ing that  it  would  be  a  grievous  injustice,  as  well  as  not 
carrying  out  the  law  as  now  understood,  if  it  were  to 
be  a  defence  to  such  an  action  as  this  that  the  Board 
Iiad  £Edled  to  give  the  notices  necessary  to  enable  them 
to  collect  the  fund.  On  the  contrary,  I  think  that  an 
action  may  be  maintained  by  the  plaintiffs  against  the 
Board,  which  represented  to  them  that  they  had  power 
to  collect,  from  the  owners  of  the  property  in  this  street, 
the  fund  out  of  which  the  plaintiffs  were  to  be  paid, 
when  in  fact  the  Board  had  not  done  what  was  necessary 
for  that  purpose. 

Crompton  J.  I  am  of  the  same  opinion.  The  most 
favourable  way  to  put  the  case  for  the  defendant  is  that 
in  which  it  was  put  by  my  brother  Wheeler, — that 
the  defendants  had  agreed  with  the  plaintiffs  that  they 
should  take  their  chance  of  the  money  being  collected 
from  the  owners.  If  it  were  necessary  I  should  like  to 
look  more  into  this  point,  and  see  if  to  make  that  a 
condition  precedent  to  payment  was  within  the  inten- 

(«)  See  Colien  v.  Wr^ht,  in  error,  8  E,  i'  B,  647. 
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tion  of  the  parties^  much  more  if  it  was  necessary  that 
WoRTDiKQ-  the  money  should  be  first  collected.  But,  taking  my 
^^  brother  Wheeler  to  be  correct  in  that  construction,  I 
think,  with  my  Lord  Chief  Justice,  that  it  is  more 
likely  that  an  agreement  ought  to  be  implied  here,  that 
when  the  time  for  collection  came  the  Board  should 
collect  The  contract  is,  not  that  the  plaintiflEs  shall 
have  power  to  collect  themselves,  but  that  the  Board 
shall  pay  these  specific  sums  of  money.  Does  not  that 
necessarily  infer  that  they  are  assuming  to  be  in  a 
position  in  which  they  can  collect  the  money?  There 
may  indeed  be  some  doubt  as  to  the  extent  of  the 
supposed  implied  engagement.  It  may  mean  that  Ihey 
have  used,  and  will  use,  all  proper  means  to  collect  the 
money,  or  it  may  mean  that  they  are  in  a  position  to 
collect  it  ultimately :  we  cannot  put  it  lower  than  that 
If,  by  their  default  (I  do  not  mean  in  the  sense  of 
imputing  to  them  anything  wrong),  they  make  an 
engagement  with  an  implied  promise  that  they  are  in  a 
position  to  do  that  which  they  are  not  in  a  position  to 
do,  the  case  becomes  like  that  where  a  party  promises 
to  pay  the  value  found  by  an  arbitrator,  and  does  not 
appoint  an  arbitrator,  in  which  case  the  other  party  may 
recover. 


Blackburn  J.  I  am  of  the  same  opinion.  My  brother 
Wheeler  argues  that  this  contract  was  invalid  as  ultra 
vires,  because,  the  Board  being  about  to  do  work  for  these 
private  streets,  the  amount  of  which  was  chargeable 
upon  the  owners  under  the  69th  section  of  the  11  & 
12  Vict  c,  63.,  it  was  requisite,  as  a  condition  precedent 
to  the  validity  of  this  contract  with  the  plaintifis,  that 
notice  be  given  to  these  owners ;  and  he  put  it  that,  in- 
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asmach  as  a  sufficient  notice  was  not  given,  the  Board 
had  no  power  to  do  the  work.  I  do  not  inquire  if  notice 
was  a  condition  precedent  here,  for,  when  a  party  con- 
tracts with  a  Board  under  sect.  85,  he  ia  not  bound  to 
inquire  if  they  have  done  enough,  as  between  them  and 
their  constituents,  to  make  themselves  chargeable.  .  It 
would  be  monstrous  to  throw  the  burden  of  such  an 
inquiiy  on  the  plaintiffs :  it  is  enough  for  them  to  say, 
we  know  that  by  the  general  law  the  Board  could  make 
this  contract  if  they  had  done  their  part,  and  therefore 
the  contract  is  good  enough  so  far  as  we  are  concerned. 
Then  comes  the  question,  whether  on  the  construction 
of  this  contract  the  plaintiffs  can  recover.  I  am  not  pre- 
pared to  say  that  the  parties  have  not  made  the  collection 
of  this  money  a  condition  precedent.  It  would  be  a 
provident  condition.  And  I  am  inclined  to  think  it 
would  be  good  enough  for  the  Board  of  Health  to  say 
to  the  contractor,  ^'  Look  at  the  value  of  the  property, 
and  if  we  find  that  the  money  received  is  not  equal  to 
what  was  expected,  there  shall  be  no  coming  on  us  after- 
wards.''  But  although  I  am  not  prepared  to  say  on  this 
contract  that  the  Board  have  not  made  the  collecting  the 
money  a  condition  precedent  to  pay,  I  hold  strongly  (with 
the  Judges  who  have  preceded  me)  that  it  amounts  to  an 
agreement  by  the  Board  to  do  their  part  towards  collect- 
ing the  money.  It  is  not,  however,  necessary  to  go  so  far 
as  to  say  that  the  money  most  be  collected ;  for  instance, 
the  owners  may  be  insolvent,  or  the  property  may  be 
destroyed  by  fire ;  in  such  cases,  the  Board  of  Health 
having  no  control  over  the  money,  I  am  not  prepared  to 
say  whether  the  loss  would  fall  on  the  contractor.  But 
where  the  words  of  an  instrument  shew  that  its  efficiency 
is  to  depend  on  an  act  to  be  done  by  one  party,  there 
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is  a  contract  by  that  party  that  he  will  do  all  that  lies  in 
his  power  to  bring  about  that  act,  and  that  if  it  is  not 
ahready  done  it  shall  be  done.  In  mercantile  contracts, 
whether  under  seal  or  not^  the  rule  is  to  look  to  the  in- 
tention of  the  parties.  Where,  for  instance^  there  is  a 
contract  to  deliver  goods  firee  on  board  ship  on  the  mate's 
receipt^  it  is  plain  that,  although  not  a  word  is  said  to 
that  effect,  the  goods  cannot  be  put  on  board  until  the 
other  side  has  selected  and  mentioned  a  ship,  and  there 
is  therefore  an  implied  contract  that  that  paiiy  shall 
secure  a  ship  and  give  notice  that  the  goods  may  be  put 
on  board.  So,  in  the  very  common  case  where  a  party 
makes  a  contract  with  a  railway  Company  to  supply 
them  with  railway  chairs  and  sleepers,  although  it  is  not 
expressly  said  that  the  purchaser  is  to  produce  the  pat- 
terns, it  is  taken  as  part  of  the  agreement  between  the 
parties  that  he  shall  do  his  part.  So  here,  where  firom 
the  nature  of  the  thing  everybody  must  have  understood 
that  the  collection  of  the  money  depended  on  the  Board 
of  Health  taking  proper  steps,  it  is  part  of  the  agreement 
that  they  shall  do  their  part,  or  have  already  done  it; 
and  consequently,  where  they  have  given  a  notice  which 
turns  out  to  be  bad,  they  have  not  done  that  which 
they  undertook  to  do. 


Mellor  J.  concurred. 


Judgment  for  the  plaintiffs. 
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Biggs,  appellant,  Mitchell,  respondent.         Saturday, 

Apnl  26th. 


Where  seTcral  packages  of  gunpowder,  amounting  in  the  whole  to  12  ^  3  c  61 

3001bs.  wci^t,  were  sent  by  different  persons  to  a  warehouse  in  the  ^  jj  *    '    ' 

metiopoUs  beloseing  to  a  carrier  and  licensed  carman,  as  a  temporary  VfJ^^  ^«« 

halting  place  in  their  transit,  until  they  should  afterwards  be  forwarded  ^gj^^^  ^ 

by  country  cairiers  to  their  several  destinations :  held,  that  this  was  not  q^^^^ 

an  unlawfid  having  or  keeping  of  gunpowder  within  12  G,  3.  c.  61.  *.  11.  w^,.^*^*^,^ 

/^ASE  stated  by  the  Lord  Mayor  of  London  for  the 
opinion  of  this  Courts  under  20  &  21  Vict,  c,  48. 

The  appellant  was^  on  the  22d  March,  1861^  convicted 
before  the  Lord  Mayor  of  London,  on  the  information 
of  the  respondent^  (one  of  the  inspectors  of  the  city  of 
Lmdm  Police  force),  under  12  G.  &  c.  61.  $.  11.,  for 
that  he,  on  the  15th  day  of  March  then  instant,  in  one 
Swan  Yard,  Bisfiopsgaie  Street  Without,  in  that  city, 
onlawfiilly  did  have  and  keep  at  one  time  more  than 
fi%  pounds  weight  of  gunpowder,  to  wit,  three  hundred 
poimds  weight  of  gunpowder,  in  a  certain  warehouse 
there  occupied  by  him,  he  not  then  being  a  dealer  in 
gonpowder,  and  was  adjudged  to  pay  a  penalty  of  10/« 
aud  costs. 

Upon  the  hearing  of  the  information  it  was  proved, 
on  the  part  of  the  respondent,  that  on  the  day  named, 
about  two  o^dock  in  the  afternoon,  he,  with  another 
inspector  of  the  city  police,  seized,  under  a  search  warrant 
granted  by  the  Lord  Mayor,  six  packages  of  gunpowder, 
weighing  t(^ether  300  lbs.  weighl^  which  they  then 
found  on  the  premises  of  the  appellant,  who  was  a  carrier 
and  licensed  carman,  in  a  sort  of  warehouse  where  goods 
of  every  description  were  then  kept,  for  the  purpose  of 


524  EASTER  TERM. 

1862.  being  afterwards  removed  by  country  carriers  to  their 
^^^^  several  destinations.  These  packages  of  gonpowder^  which 
MiTCTK  ^®^  ^^*  covered  over  with  tarpaulins,  had  been  sent  a 
few  hours  before,  firom  different  persons,  to  be  forwarded 
by  carriers  to  different  places.  The  appellant  was  aware 
of  the  nature  of  the  contents  of  these  packages,  and  it 
was  proved  to  the  satisfaction  of  the  Lord  Mayor  that 
they  were  placed  in  the  warehouse  as  a  temporary 
halting  place  in  the  course  of  their  transit,  and  that 
they  would  have  been  sent  away  from  the  appellant's 
premises  in  about  two  hours  from  the  time  they  were 
so  found  by  the  inspector  of  police,  and  that  the  appel- 
lant had  entered  them  in  the  book  which  he,  as  a  carrier, 
kept  of  the  goods  received  and  sent  out. 

It  was  contended,  on  the  part  of  the  appellant^  that 
the  Act  of  Parliament  was  intended  by  the  Legislature 
to  apply  only  to  persons  "having*'  or  "keeping"  in  their 
possession  a  quantity  of  gunpowder  beyond  what  was  pre- 
scribed and  allowed,  not  to  gunpowder  in  transitu,  which 
that  in  question  was ;  that  the  appellant  merely  kept  a 
d^pdt  for  goods  in  transitu,  as  was  proved  to  the  satis- 
&ction  of  the  Lord  Mayor ;  and  that,  if  he  was  to  be  held 
to  have  committed  an  infraction  of  the  law  by  havmg 
there  for  a  short  interval  of  time  a  quantity  of  gunpowder, 
with  other  goods,  on  their  way  to  different  destinations, 
there  was  not  a  railway  Company  in  the  kingdom  which 
did  not  contravene  the  statute  at  one  or  other  of  its  sta- 
tions almost  daily ;  that  the  words  "  have*'  or  "  keep*'  at 
any  one  time,  in  the  12  G,  3.  c.  61.  «.  11.,  contemplated 
a  man  ^'keeping,  for  an  indefinite  period,  a  prohibited 
quantity  of  gunpowder,"  and  could  not  apply  to  the 
appellant,  who  had  the  packages  in  question  in  his  ware- 
house, not  for  any  unreasonable  time,  but  only  for  an 
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interval  consistent  with  the  e3dgencie8  of  the  trade,  and  1862. 
necessary  for  their  several  conveyance  to  their  final  bioos 
destination.  Mitchell. 

The  Lord  Mayor,  however,  being  of  opinion  that  the 
Legislature  intended,  by  the  Act  of  12  G.  3.  c.  61., 
particularly  when  considered  in  connection  with  the 
18th  and  21st  sections,  which  impose  penalties  on 
persons  engaged  in  the  conveyance  of  gunpowder 
who  shall  not  properly  cover  packages  of  gunpowder 
whikt  being  conveyed,  or  who  shall  not  use  all  due 
diligence  in  the  loading  or  unloading  of  it,  that  gun- 
powder should  only  be  removed  in  carriages  con- 
structed or  used  expressly  for  the  purpose,  and  with 
no  other  commodities,  or  promiscuously  as  the  packages 
in  question  were  then  sent  and  deposited,  and  that 
therefore  the  appellant  had  brought  himself  within 
the  operation  of  sect.  1 1  of  the  12  G.  3.  c.  61.,  and  he 
thereupon  gave  his  determination  against  the  appellant 
in  the  manner  before  stated. 

The  question  on  the  above  statement  for  the  opinion 
of  this  Court  was,  whether  the  appellant  did  "have  or 
keep''  at  one  time  the  said  excessive  quantity  of  gun- 
powder within  the  intent  and  meaning  of  the  12  G.  3. 
e.  61.  If  the  Court  should  be  of  opinion  that  he  did 
not  so  ''  have  or  keep'*  the  same,  then  the  information 
was  to  be  dismissed;  but  if  the  Court  should  be  of 
opinion  otherwise,  the  conviction  was  to  stand. 

The  question  in  this  case  turned  on  the  12  G.  3.  o.  61. 
entitled  "An  Act  to  regulate  the  making,  keeping,  and 
carriage  of  gunpowder,"  &c. 

The  preamble  of  the  statute  is  as  follows. 

"Whereas  the  manufacture  of  gunpowder  within 
Great  Britain,  though  necessary  to  be  encouraged  in 

VOL.  II.  2  m  b.  &  s. 
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1862.  respect  of  the  value  of  gunpowder,  as  an  artide  of 
BiQQg  defence  and  commerce,  yet  ought  to  be  regulated  by 
Mitchell.  ^*^»  ^°  order  to  prevent  the  great  mischiefs  which  may 
arise  from  explosions  occasioned  by  the  improper  con- 
struction and  use  of  the  mills,  engines,  and  buildings, 
employed  in  the  making  of  gunpowder,  and  for  keeping 
and  carrying  gunpowder  in  too  great  quantities,  or  in  an 
improper  manner :"  (it  then  recites  that  a  previous  Act 
contained  no  provision  for  regulating  the  making  of 
gunpowder,  and  was  in  other  respects  defective,  on 
which  account  it  might  be  convenient  to  repeal  the  said 
Act,  and,  in  the  room  thereof,  to  have  a  new  law  for 
regulating,  as  well  the  making  as  the  keeping  and 
carriage  of  gunpowder.) 

Sect.  11.  "  No  person  or  persons  shall  have  or  keep, 
at  any  one  time,  being  a  dealer  or  dealers  in  gunpowder, 
more  than  200  lbs.  of  gunpowder ;  and  not  being  such, 
more  than  50  lbs.  of  gunpowder,  in  any  house,  mill, 
magazine,  storehouse,  warehouse,  shop,  cellar,  yard, 
wharf,  or  other  building  or  place,  occupied  by  the  same 
person  or  persons,  (all  buildings  and  places  adjoining  to 
each  other,  and  occupied  together,  being  to  be  deemed 
one  house  or  place  within  this  Act),  or  on  any  river  or 
other  water,  (except  in  carriages  loading  or  unloading 
or  passing  on  the  land,  or  in  ships,  boats,  or  vessels, 
loading  or  unloading,  or  passing  on  any  river,  or  other 
water,  or  detained  there  by  the  tide  or  bad  weather), 
within  the  following  limits ;  (that  is  to  say),  within  the 
cities  of  London  or  Westminster ^  or  within  three  miles  of 
either  of  them,  or  within  any  city,  borough,  or  market 
town  of  Great  Britain^  or  one  mile  of  the  same,  or 
within  two  miles  of  any  palace  or  house  of  residence  of 
his  present  Majesty,  &c.,  or  of  her  present  Majesty  the 
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Qneen^  or  any  Queen  Consort^  or  dowager,  or  within        1862. 


two  miles  of  any  gunpowder  magazine,  belonging  to  his        biqgb 


▼. 


Majesty  &c.,  or  within  half  of  a  mile  of  any  parish     Mitcbell. 

church,  or  in  any  other  part  of  Great  Britain,  (except 

m  mills  or  other  places  which  at  the  commencement  of 

this  Act  shall  be  used  for  the  making  of  gunpowder, 

and  the  magazines,  storehouses,   and   offices    thereto 

adjoining  and  belonging,  and  in  the  places  where  it 

shall  be  lawful  to  make  gunpowder,  or  to  keep  greater 

or  nnUmited  quantities  of  gunpowder,  by  force  of  the 

provisions  hereinafter  contained),  on  pain  of  forfeiting 

aU  the  gunpowder  beyond  the  quantity  hereby  allowed 

to  be  kept,  and  the  barrels  in  which  such  gunpowder 

shall  be;   and  also  two  shillings  for  every  pound  of 

gunpowder  beyond  such  allowed  quantity.'* 

Sect  18.  "No  person  or  persons  shall  have  or  convey 
at  any  one  time  within  Great  Britain  more  than  twenty- 
five  barrels  of  gunpowder  in  any  waggon,  cart,  or  other 
carriage  by  land,  or  more  than  200  barrels  of  gunpowder, 
in  any  barge,  boat,  or  other  vessel  by  water,  (except  &c.), 
and  all  gunpowder  conveyed  on  land  or  water,  (excepting 
&c.)^  shall  be  in  barrels  close  joined  and  hooped,  without 
any  iron  about  them,  and  so  secured  that  no  part  of  the 
gunpowder  be  scattered  in  the  passage ;  and  each  barrel 
shall  contain  no  more  than  100  lbs.  of  gunpowder ;  and 
when  conveyed  by  land  shall  be  entirely  inclosed  in  a 
leathern  bag,  or  a  bag  commonly  called  a  saltpetre  bag ; 
and  every  carriage  in  which  gunpowder  shall  be  con- 
veyed by  land,  shall  have  a  complete  covering  of  wood, 
painted  cloth,  tarpaulin,  or  wadmill  tilts,  over  all  the 
gunpowder  therein  contained :  and  also  no  gunpowder 
shall  be  conveyed  in  any  barge,  boat,  or  other  vessel  by 
water,  (except  &c.)  that  hath  not  a  close  deck ;  and  as 
2  M  2 
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1862.  soon  as  any  gunpowder  is  put  on  board  such  Yessdi^  all 
BiGos  such  gunpowder  shall  be  covered  with  raw  bides  or 
Mitchell,  tarpaulins ;  and  all  gunpowder,  which  shall  be  carried, 
or  conveyed,  (except  &a),  within  any  part  of  Great 
Britain^  in  greater  quantity,  or  in  other  manner  than 
is  hereinbefore  prescribed;  and  the  barrels  in  which  such 
gunpowder  shall  be,  may  be  seized^'  &c. 

Sect.  21.  ''No  person  or  persons  having  the  care  of 
any  waggon,  cart,  or  other  carriage,  used  for  the  con- 
veyance of  gimpowder  by  land,  shall,  after  beginning  to 
place  or  load  therein  any  quantity  of  gunpowder,  or 
beginning  to  unload  the  same  thereout,  stop  or  stay  at 
any  place  of  loading,  or  in  the  loading  or  unloading, 
suffer  any  longer  time  to  pass  tiian  with  the  use  (7  all 
due  diligence  shall  be  reasonably  necessary  for  the  pur- 
pose of  loading  or  unloading ;  and  no  person  or  persons 
having  the  charge  or  care  of  any  bai^,  boat,  or  other 
vessel  used  for  the  conveyance  of  gunpowder  by  water, 
(except  &c.),  shall,  after  beginning  to  load  or  unload 
any  quantity  of  gunpowder,  stop  or  stay  at  any  wharf, 
key,  or  other  place  of  loading,  or  in  the  loading  or 
unloading  thereof  suffer  any  longer  time  to  pass  than 
with  the  use  of  all  due  diligence  shall  be  reasonably 
necessary  for  the  purpose  of  loading  or  unloading,  not 
exceeding  eighteen  hours,  unless  hindered  by  the  wea- 
ther ;  and  every  such  barge,  boat,  or  vessel,  (except  &c.), 
having  so  completed  her  loading,  shall  depart  from  the 
place  of  loading  on  her  course  the  first  ensuing  tide, 
unless  hindered  by  stress  of  weather,  or  other  just 
impediment ;  and  no  person  shall  load,  take  in,  carry, 
or  convey,  in  any  waggon,  cart,  or  other  land  carriage 
laden  with  gunpowder,  or  in  any  barge,  boat,  or  vessel 
laden  with  gunpowder,  on  any  river,  (except  &c.),  any 
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other  lading  of  any  kind  whatsoever ;  and  all  and  every  1862. 

person  and  persons  offending  against  any  of  the  afore-  bioos 

said  provisions  for  loading  and  unloading^  shall^  for  each  hitohbil. 
offence,  forfeit  the  sum  of  10/." 

Hannen^  for  the  respondent. — The  question  in  this 
case  is  one  of  great  importance  to  the  public  safety, 
especially  as  it  is  said  that  railway  Companies  are  in 
the  daily  habit  of  violating  stat.  12  G.  3.  c.  61.  s.  11., 
on  which  this  conviction  is  founded.  It  is  a  well  known 
canon  in  construing  Acts  of  Parliament,  that  the  old 
'hw,  the  mischief,  and  the  remedy  are  to  be  considered. 
Under  the  old  law  any  quantity  of  gunpowder  might 
be  kept  anywhere  in  one  building ;  the  mischief  was 
the  enormous  danger  to  the  public  firom  large  quantities 
of  80  dangerous  an  article  being  thus  collected;  and  the 
remedy  enacted  is,  that  no  more  than  a  certain  quantity 
of  it  shall  be  brought  together  in  the  metropolis  and 
some  other  places,  and  the  establishing  certain  safe- 
guards in  keeping  and  carrying  it.  Sect.  11  prohibits 
the  having  or  keeping  in  those  places  more  than  a 
specified  quantity  of  gunpowder;  sect.  18  limits  the 
quantity  that  may  be  carried  at  one  time;  and 
sect  21  directs  that  no  carriages  or  vessels  employed 
for  the  purpose  shall  stay  or  delay  at  any  place  of 
loading  or  imloading.  The  words  "  have"  and  ''  keep" 
in  sect.  11,  and  "  have"  and  "  convey"  in  sect.  18,  have 
each  an  independent  meaning.  [Mellor  J.  Was  not 
sect  11  meant  to  apply  to  dealers  and  other  persons 
keepviff  more  than  a  certain  quantity?]  If  the  con- 
struction of  the  appellant  is  correct,  any  quantity  of 
gunpowder  may  be  collected  in  a  warehouse  in  the 
metropolis  for  the  purpose  of  being  sent  away  in  small 
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1862.       parcels  to  different  places,  and  a  continual  succession  of 
Bioos        packages  of  gunpowder  may  be  sent  to  a  warehouse  for 
Mitchell.     *^®  »^e  purpose- 

Montague  Smith  (Sleigh  with  him),  for  the  appellant.— 
The  12  G.  8.  c.  61,  is  a  penal  Act,  and  therefore  must 
be  strictly  construed.  This  conviction  took  place  under 
the  11th  section,  which  is  directed  solely  against  the 
offence  of  keeping  and  storing  gunpowder  in  large 
quantities,  and  was  not  meant  to  apply  to  the  case  of 
a  party  merely  having  such  quantities  in  his  possession. 
Such  a  construction  would  stop  the  trade  in  gunpowder, 
which  the  preamble  of  the  statute  declares  ought  to  be 
encouraged  j  for  in  order  to  carry  on  such  a  trafSc  there 
must  be  some  place  for  collecting  and  storing  the  gun- 
powder. It  is  true  that  sect.  11  says  no  person  shall 
"  have"  or  "  keep*'  more  than  a  certain  quantity  of  gun- 
powder in  certain  places,  but  the  former  word  is 
redundant,  for  the  penalty  imposed  at  the  end  of  the 
section  is  the  forfeiture  of  all  the  gujipowder  thereby 
''  allowed  to  be  kept.'^  The  quantity  of  gunpowder 
carried  from  place  to  place  is  greatly  increased  since 
the  introduction  of  railways :  and  when  gunpowder  is 
brought  by  one  line  of  railway  to  the  metropolis  to  be 
forwarded  thence  by  another,  it  is  very  convenient  there 
should  be  some  halting  place  in  the  metropolis ;  other- 
wise it  would  be  necessary  to  forward  it  by  the  next 
passenger  train,  instead  of  sending  it  by  night  in  a 
goods  train.  The  warehouse  used  by  the  appellant  was 
a  mere  halting  place  in  the  course  of  a  transit 

Hannen^  in  reply,  observed  that  railways  having  been 
introduced  since  stat.  12  G.  8.  c.  61.,  the  quantity  of  gun- 
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powder  carried  by  them  could  not  have  entered  into  the  1862. 
contemplation  of  the  L^slatore  by  which  that  statute  bjoos 
was  passed.  Mitcheli. 

Cbompton  J.  I  do  not  think  that  this  is  a  ''keeping'' 
of  gunpowder  within  12  G.  3.  c.  61.  «.  11.  I  was  struck 
at  first  by  what  Mr.  Hannen  said  as  to  that  section 
using  both  the  words  "  have'*  and  "  keep."  It  was, 
however,  answered  and  turned  against  him  by  what 
Mr.  Smith  pointed  out,  that  at  the  end  of  the  section 
the  penalty  is  imposed  for  keepiug  a  quantity  of  gun- 
powder in  excess  of  that  " allowed  to  be  kept**  The 
phrase  ''have  or  convey"  in  sect  18  also  induces  me 
to  think  that  in  both  sections  "have"  is  synonymous 
with  the  word  that  follows  it,  namely,  "keep"  in 
sect  11,  and  "  convey"  in  sect  18 ;  and  I  am  strengthened 
in  that  view  by  the  observation  of  my  brother  Mellor 
that  sect.  11  seems  directed  against  persons  keeping  above 
a  certain  quantity  of  gunpowder ;  which  shews  the  kind 
of  keeping  that  was  meant,  that  is  to  say,  keeping  in- 
the  sense  of  "  storing."  But  one  very  strong  matter  to 
my  mind  is,  that  both  in  the  preamble  and  throughout 
the  Act  "  keeping"  and  "  carrying"  are  kept  distinct. 
The  preamble  recites  that  it  is  necessary  to  make  regu- 
lations for  the  "  keeping  and  carriage"  of  gunpowder ; 
and  in  the  Act  we  find  one  set  of  sections  relating  to 
"keeping,"  and  another  to  "carrying." 

The  purposes  of  trade  render  it  necessary  that  gun- 
powder should  pass  through  London :  and  it  appears  to 
me  that  it  may  make  a  halt  there  without  infringing 
this  section  of  the  statute.  No  doubt  there  is  great 
weight  in  Mr.  Hannen's  argument,  that  there  would  be 
a  great  stock  of  gunpowder  kept  in  one  place  in  the 


V. 
MiTOHBLU 


632  EASTER  TERM. 

1862.  metropolis  for  a  long  time^  or  perhaps  always^  seeiug 
^^^^  that  as  some  parcels  went  out  others  might  come  in. 
But  on  the  other  side  the  argument  is  unanswerable 
that^  either  in  the  carriage  of  gunpowder  by  railways  as 
now^  or  by  yehicles  as  was  the  practice  when  this  Act 
was  passed^  there  must  be  halting  places  for  it,  and  I 
do  not  see  here  any  provision  against  them.  We  need 
not  decide^  when  a  party  receives  gunpowder  in  the 
course  of  transit  for  a  necessary  halt^  how  long  a  delay 
would  become  a  ''  keeping*'  within  this  Act.  I  am 
inclined  to  think  it  would  be  so  if  he  kept  it  for  an 
unreasonable  time ;  and  the  2l8t  section^  which  allowa 
eighteen  hours  as  the  reasonable  time  for  unloading 
gunpowder  from  barges  &c.  seems  to  afford  an  analogy. 
Now  it  is  very  properly  found  by  the  case  that  the 
warehouse  where  this  gunpowder  was  received  was  a 
mere  '^  temporary  halting  place''  during  a  transit;  and 
it  might  with  propridby  be  called  a  transit  shed.  To 
deposit  gunpowder  there  for  a  reasonable  time  is  no 
offence  under  this  section ;  if  it  is  an  offence  within  the 
Act  at  all  it  must  be  under  the  section  against  carrying 
gimpowder. 

MisLLOR  J.    (the   only  other  Judge  present)  con- 
curred. 

Judgment  for  the  appellant  (a). 

(a)  The  12  G,  3.  r.  61.  is  now  replaced  by  23  &  24  Fict  e,  139. 
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Lawbence,  Clerk,  appellant,  The  Churchwardens 
and  Overseers  of  the  Parish  of  Tolleshunt 
Eniqhts,  respondents. 

An  incombent,  owner  of  a  tithe  rent  charge,  who  yolnntazily  endows  a 
Distzict  parish  formed,  for  spiritual  purposes,  out  of  part  of  his  own  parish, 
bj  granting  to  the  minister  of  such  new  District  parish  a  rent  charge 
chafed  on  the  tithe  rent  chaige,  is  not  entitled,  in  an  assessment  to  the 
poor  rate,  to  claim  a  deduction  from  the  total  amount  of  tithe  rent 
chuge  in  respect  of  the  portion  which  he  has  thus  granted  away. 

C  FECIAL  case,  under  12  &  13  Vict.  c.  45.  s.  11. 

This  was  an  appeal  by  the  Rev.  Charles  Lawrence, 
clerk^  hereinafter  called  the  appellant,  against  a  certain 
rate  or  assessment,  entitled  '^An  assessment  for  the 
relief  of  the  poor  of  the  parish  of  ToUeshunt  Knights, 
in  the  county  of  Essex,  and  for  other  purposes  chai^e- 
able  thereon  according  to  law/'  made,  assessed  and 
confirmed  in  December,  1860,  after  the  rate  of  9d. 
in  the  pound,  whereby  the  appellant  was  rated  and 
assessed  as  the  owner  and  occupier  of  the  following  pro* 
perty  for  the  amount  and  in  manner  following,  that  is 
to  say : 


Wednesday^ 
May  7th. 

Tith€  rent 
charge. 
Poor  rate. 
Incumbent, 
Distrkt pariah. 


Namie  of 
Occupier. 

Name  of 
Owner. 

Description 

of  Property 

rated. 

Name  of 

Situatloa  of 

Property. 

Extent. 

Grota 

Estimated 

Rental. 

Rateable 
▼alae. 

rente. 
Ditto. 

HiniMlf. 
Ditto. 

Land,  home 
and  build- 
ings. 
Rent  charge 
at55«. 

The  Rectory. 
Commuted. 

8  a.  Or.  15  p. 

422. 10s.  6d. 
6M/.18s.0rf 

4891.  Os.  Od. 
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Lawbsmck 

V. 

Overseers  of 

TOLLESHUNT 

Khigbis. 


And  the  appellant  was  by  the  assessment  charged 
with  the  respective  sums  of  1/.  65.  5^{/.  and  18/.  ISs.  dd,, 
being  at  the  rate  of  9d.  in  the  pound  upon  the  assess- 
ment of  35i  5*.  and  486/.  respectively. 

The  appellant  gave  notice  of  appeal  against  such  assess- 
ment for  the  following  amongst  other  reasons. 

Because  the  appellant^  if  liable  to  be  rated  and  assessed 
as  the  owner  or  .occupier  of  any  property  within  the 
said  parish  was  overrated  in  respect  of  the  yearly  vfdue 
and  profits  thereof. 

The  appellant  is  the  rector  of  ToUeshunt  Knights,  and, 
as  such^  is  seised  and  possessed  of  the  tithe  commuta- 
tion rent  charge  and  glebe  belonging  to  the  rectory, 
subject  nevertheless  to  the  operation  and  effect  of  a 
certain  indenture  duly  made  and  executed^  and  bearing 
date  the  10th  Jutiey  1858^  a  copy  of  which  accompanied 
and  was  intended  to  form  part  of  the  case. 

The  District  of  Tiptree  Heath  was  duly  constituted 
as  mentioned  in  that  indenture^  and  comprises  portions 
of  six  parishes  (one  of  such  parishes  being  the  parish  of 
ToUeshunt  Knights),  and  contains  altogether  a  population 
of  894. 

The  population  of  the  said  several  portions  of  six 
parishes  was  as  under  : 

Portions  of  the  parishes  of  PopuUtioos. 

Inworth 


^/cu7c/rft/c            •            •            •            • 

ToUeshunt  Knights 

.     156 

Great  Wigborough 

.     127 

ToUesbury    .... 

.      68 

Messing        .... 

.      60 

ToUeshunt  lyArcy 

7 

901 
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The  whole  population  of  Tolleshunt  Knights,  accord-        1862. 
ing  to  the  last  census,  is  871,  and  that  of  Inworth  717.        Lawbemcb 

The  whole  gross  estimated  rental  of  the  parish  of    overeeereof 
Tolkshunt  KnighU  (including  the  cottages,  which  were    ^^^f  "a^.''' 
rated  at  one  fourth  less  than  other  property,)  is  2569/., 
of  which  the  tithe  rent  charge  was  585/.,  and  the  glebe 
42/. 

The  endowment  of  the  minister  of  the  District  church 
consists  of  the  yearly  rent  charge  or  sum  of  150/., 
granted  by  the  said  indenture;  free  and  clear  from  all 
deductions,  taxes,  charges,  rates,  assessments  and  com- 
positions whatsoever,  (except  on  account  of  the  income 
tax  on  property,  if  any) :  together  with  the  tithe  rent 
charge  upon  about  sixty-two  acres  of  land  in  the  parish 
of  Great  fFigborauffh  and  a  parsonage  house  and  glebe 
land. 

The  rateable  value  of  the  rectory  house,  buildings 
and  land  occupied  by  the  appellant  in  the  parish  of 
Tolleshunt   Knights  was  admitted  to  be  85/.  5^.,   as 


The  gross  estimated  rental  or  amount  of  the  tithe 
commutation  rent  charge  of  the  appellant  at  the  time 
of  the  rate  was  585/.  ISs. 

In  order  to  arrive  at  the  rateable  value  of  the  tithe 
commutation  rent  charge^  the  respondents  made  the 


following  deductions : 

£    ».   d. 

Four  Poor  Eates  and  two  Highway  Eates 

.    69    6    6 

Collecting  and  Losses  on  Tithe  at  5/.  per 

cent,  on  585/.  18«. 

.    29    7    9 

Synodals  and  Procurations 

.      0  10    0 

Yearly  tenths 

1  13  10 

£100  18    0 
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1862.  I^  ^^  admitted  that  such  deductions  were  correct ;  but 

Lawebkob    *^®  appellant  claimed  also  to  have  deducted^  in  esti- 

Overeeors  of   ™*^^S  ^^^  rateable  value  of  the  tithe  commutation  rent 

^^■"=""'    charge^  the  amount  of  the  yearly  rent  charge  or  sum 

granted  to  the  minister  of  the  District  church  of  Tiptree 

Heath,  charged  thereon  by  the  indenture,  and  paid  by 

him. 

If,  in  estimating   the  rateable  value  of  the  tithe 
coomiutation  rent  charge,  deduction  should  be  made  in 
respect  of  such  yearly  rent  charge  or  sum  payable  nnder 
the  indenture  to  the  minister  of  the  District  church, 
then  the  rateable  value  of  the  tithe  commutation  rent 
charge  would  stand  (subject  to  the  question  as  to  ex- 
pences  of  collection  &;c.)  at  354/.  on  the  following  cal- 
culation, viz. :  £    s.    d. 
Gross  estimated  value  of  Tithe  Rent  Charge  585  18    0 
Less  the  following  deductions : 
Four  Poor  Bates  and  two  High- 
way Rates                  .        .  £50    2    0 
Collection  of  Tithe  and  Losses  at 

5/.  per  cent  on  5852:  ISs.  .  29  7  9 
Synodals  and  Procurations  •  0  10  0 
Yearly  tenths  .        .         .       1  13    0 

Yearly  rent  charge  on  sum  pay- 
able to  District  minister  under 
the  said  Indenture    •         .     150    0    0 

^231  12    9 


Leaving  rateable  value    •        •        •     £354    0   0 

Subject  to  this  question,  viz.,  that,  if  the  Court  shoold 
be  of  opinion  .that  the  deduction  of  5/.  per  cent  for  the 
expense  of  and  loss  on  collection  of  the  tithe  rent  charge 
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should  not  be  made  on  the  whole  sum  of  585/.  18s.,        1862. 
being  the  gross  amount  of  the  tithe  commutation  rent     Lawbeho 
charge^  but  only  upon  the  residue  of  that  amount  after    oyeneen  of 
deducting  150/.,  the  amount  of  the  yearly  rent  charge   ^rmghw? 
or  sum  payable  to  the  District  minister   under  the 
indenture,  then  the  rateable  value  of  such  tithe  commu- 
tation rent  charge  was  to  be  taken  at  360/.  and  no 
more. 

But  if  the  Court  should  be  of  opinion  that  no  deduc- 
tion ought  to  be  made  in  respect  of  such  yearly  rent 
charge  or  sum  payable  to  the  District  minister,  then 
the  rateable  value  of  such  tithe  commutation  rent  charge 
was  as  assessed  by  the  respondents. 

It  was  contended,  on  the  part  of  the  appellant,  that 
he  was  overrated  in  respect  of  the  annual  value  of  the 
tithe  commutation  rent  charge,  because,  in  estimating 
the  rateable  value  thereof,  no  deduction  or  allowance 
had  been  made  in  respect  of  the  yearly  rent  charge  or 
sum  which  he  had  paid  and  was  liable  to  pay  thereout 
to  the  minister  of  the  District  church  of  THptree  Heath 
under  and  by  virtue  of  the  indenture. 

The  respondents,  on  the  other  hand,  contended  that,  in 
estimating  the  rateable  value  of  such  tithe  commutation 
rent  charge,  the  deduction  claimed  by  the  appellant  in 
respect  of  such  yearly  rent  charge  or  sum  ought  not  to 
be  made. 

The  question  for  the  opinion  of  this  Court  was 
whether,  in  estimating  the  amount  at  which  the  ap- 
pellant ought  to  be  rated  or  assessed  for  the  relief 
of  the  poor  of  the  parish  of  Tolkskunt  Knights  in  respect 
of  the  rateable  value  of  the  tithe  commutation  rent 
chaise,  deduction  ought  or  ought  not  to  be  made  in 


538  EASTER  TERM. 

1862.        respect  of  the  yearly  rent  charge  or  sum  charged  thereon 

Lawrbnoe     *^^    payable   thereout   under   the    indenture  to  the 

Overseers  of    ™™ster  of  the   District  church   in  addition  to   the 

^K^f^HTO '^    other  deductions  made  by  the  respondents  as  above 

stated  in  estimating  such  rateable  value. 

The  case  was  argued  in  Hilary  Term^  on  the  25th 
January,  before  Cockbum  C.  J.,  Wightman  J.  (who  left 
before  it  was  concluded),  Cromptan  and  MeUor  JJ. 

Coleridge^  for  the  respondents. — The  incumbent  is 
liable  to  be  rated  for  the  full  value  of  his  tithe  com- 
mutation rent  charge.  His  having  agreed,  under  the 
stats.  8  &  4  Vict.  c.  118.,  4  &  5  Vict  c.  89.  and  6  &  7 
Vict  c,  87.,  to  charge  it  with  a  rent  chai^  for  the 
minister  of  a  new  district  parish  formed  out  of  part  of 
his  own  parish,  makes  no  difference,  seeing  that  that  act 
was  done  by  him  voluntarily,  without  compulsion,  and 
he  is  consequently  in  the  same  position  as  any  private 
individual  who  grants  a  rent  charge  issuing  out  of  his 
land. 

Goodchild,  appellant,  ITie  Trustees  of  St.  John,  Hack- 
ney,  respondents  (a),  may  be  cited ;  but  there  the  de- 
duction made  by  the  clergyman  from  his  income  was 
forced  upon  him.  The  appellant  will  perhaps  relj 
on  the  following  passage  of  the  judgment  in  that  case, 
pp.  48-9: — "Mr.  Goodchild  is  stated  to  be  the  rector 
of  a  parish  containing,  in  the  last  parliamentary 
census,  a  population  of  14,804  souls.  Besides  the 
parish  church  is  a  District  church  or  chapel,  built  for 
the  use  of  a  District  in  the  parish  containing  above 

(a)  E,  B.  4'  E,  1. 
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5000  souls.  He  employs  one  curate  at  a  salary  of  1601.  1862. 
per  aniram ;  and  he  also  pays  50/.  a  year  towards  the  Lawbencb 
support  of  the  minister  of  this  District  church  or  chapel,  overseers  of 
Under  these  circumstances,  he  claims  to  be  allowed^  ^KjifoHm^ 
under  the  head  of  expenses,  first,  for  the  50/. ;  secondly, 
for  the  curate's  salary ;  and  thirdly,  100/.  for  his  per- 
sonal services  as  the  officiating  minister  of  the  parish. 
We  intimated,  in  the  course  of  the  argument,  that 
the  facts  found  as  to  the  payment  of  the  50/.  were  not 
sufficient  to  enable  us  to  give  an  unconditional  answer 
to  the  question  raised.  The  case  does  not  disclose  the 
character  of  the  payment.  If  Mr.  Goodchild  voluntarily 
contributes  this  sum  towards  the  maintenance  of  a 
clergyman  for  the  District,  and  may,  if  he  pleases,  with- 
draw it,  however  laudable  the  contribution  may  be,  he 
can  no  more  claim  any  allowance  in  respect  of  it  than 
he  could  for  any  portion  of  his  income  which  he  devotes 
to  charitable  purposes.  On  the  other  hand,  this  chapel 
may  have  been  built,  and  a  District  set  apart,  under  some 
one  of  the  many  Acts  of  Parliament  which  have  been 
passed  with  a  view  to  church  extension ;  and  by  Mr. 
Goodchild  himself,  or  one  of  his  predecessors,  a  certain 
amount  of  the  rent  charge  may  have  been  virtually 
separated  from  the  residue  as  part  of  the  endowment. 
In  such  case,  though  he  may  with  one  hand  receive  the 
50/.,  yet  he  may  be  bound  to  pay  it  with  the  other,  so 
that,  in  substance,  it  is  not  his.  And,  quite  apart  from 
the  provisions  of  the  statute,  he  ought  not  to  be  rated 
for  it;  for  it  is  not  beneficially  in  his  occupation,  any 
more  than  if  it  had  been  a  portion  of  the  glebe  which  he 
had  given  up  for  the  same  purpose.  If  any  one  would  be 
rateable  for  this,  it  would  be,  not  Mr.  Goodchild,  but  the 
minister  of  the  District  church.  It  does  not  appear  to  us 
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1862.  ^^^^  ^^^B  minister  can  be  considered  one  of  Mr.  GoodchibPn 
Lawekncb  stipendiary  curates  consistently  with  the  statement.'* 
Orerseere  of  ^^^  *^®  csises  of  Frend,  appellant^  T/te  Churchwardens 
T^^MHUKT  of  Tolleshunt  Kniffhts,  respondents  (a),  and  Regina  v. 
Graves  (&),  are  at  variance  ^th  Gaodchild,  appellant, 
The  Trustees  af  St  John,  Hackney,  respondents  (c). 
There  is  a  difference  between  a  stipend  paid  to  a  curate 
and  a  grant  to  a  District  for  the  endowment  of  its 
minister.  Moreover^  here^  the  incumbent  has  conveyed 
this  District  rent  charge  free  from  all  rates  and  charges ; 
and  as  Frend,  appellant^  The  Churchwardens  of  Talks* 
hunt  Kniffhts,  respondents  (a),  has  decided  that  such  a 
rent  charge  is  not  rateable  in  the  hands  of  the  District 
minister,  the  consequence  would  be  that,  if  the  present 
rate  is  not  upheld,  this  property  would  not  be  rateable  at 
aU,  which  is  contrary  to  the  policy  of  the  laws. 

Field,  contra. — This  was  not  a  voluntary  appropriation 
made  by  the  incumbent  in  ease  of  himself;  and  Good- 
child,  appellant.  The  Trustees  of  St.  John,  Hackney, 
respondents  {c),  is  therefore  applicable,  the  principle  of 
which  was  upheld  in  Williams,  appellant,  llie  Church- 
wardens of  Llangeinwen,  respondents  ((f).  Regina  v. 
Groves  (fi)  is  distinguishable,  for  there  the  appropria- 
tion was  not  made  by  the  defendant  in  his  character  of 
clergyman. 

Coleridge,  in  reply,  observed  that  Williams,  appellant, 
TTie  Churchwardens  of  Llangeinwen,  respondents  {d), 

(a)\K^  E.  753. 

(6)  29  L.  J,  M.  a  179;  6  Jur.  N,  S.  1014. 

(c)  E,  B,^  B.  1. 

(d)  1  A^/Sf.699. 
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was  distinguishable  in  this,  that  that  was  the  case  of  two        1862. 
parishes  forming  one  benefice  from  time  immemorial.     Liwrsmcb 
He  relied  on  Wheeler,  appellant.  The  Churchwardens  of    overaeers  of 
Burmngton,  respondents  (a),  in  which  this  Court  inti-    ^^f '"ij^'* 
mated  that  the  principle  of  Goodchild,  appellant,  TTie 
Trustees  of  St  John,  Hackney,  respondents  (b),  ought 
not  to  be  extended. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

CocKBURN  C.  J.  The  question  in  this  case  is  whether 
an  incumbent,  owner  of  a  tithe  rent  charge,  who  volun- 
tarily endows  a  district  parish  formed  for  spiritual  pur- 
poses, out  of  part  of  his  own  parish,  by  granting  to  the 
minister  of  such  new  district  parish  a  rent  charge 
chained  on  the  tithe  rent  charge,  under  the  Acts  of 
3  &  4  Vict  c.  113.,  4  &  5  Vict.  c.  89.  and  6  &  7  Fict. 
c.  37.,  can  claim,  in  an  assessment  to  the  poor  rate,  to 
have  a  deduction  made  from  the  total  amount  of  tithe 
rent  charge,  in  respect  of  the  portion  which  he  has  thus 
granted  away.  We  are  of  opinion  that  he  cannot,  and 
that  he  is  properly  assessable  in  respect  of  the  entire 
tithe  rent  charge. 

It  is  true  that  it  has  been  held,  in  the  case  of  Good- 
child,  appellant.  The  Trustees  of  St.  John,  Hackney, 
re8pondents'(6},  that  an  incumbent  entitled  to  tithe  rent 
charge  who  employs  a  curate,  either  because  he  is  com- 
pelled by  the  bishop  to  do  so,  or  because  the  magnitude 
of  the  cure  properly  requires  it,  is  entitled  to  have  the 
stipend  of  such  curate  deducted  from  the  assessable 

(fl)  1  A  #  5.  709.  (*)  E.  B.  #  E.  1. 

VOL.    II.  2  N  B.    &    8. 
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1862.  value  of  the  tithe  rent  charge.     But  we  are  of  opinion, 

Lawrbhojb  (*^>  indeed,  we  intimated  in  the  recent  case  of  tVheelrr, 

Oveiroers  of  *^PP^^1*^*>  ^'*^  Churchwardens  of  Burmtnffton,  respond- 

ToLLESHDHT  ents  (a)  ),  that  the  principle  of  the  decision  in  Good- 

K-NIOHTSa  

chiU,  appellant,  The  Trustees  of  St.  John,  Hackney, 
respondents  (&),  ought  to  be  carried  no  &rther.  We 
think  it  ought  not  to  be  applied  to  a  case  where  the 
owner  of  tithe  rent  charge  voluntarily  parts  with  a 
portion  by  creating  a  rent  charge  on  it  to  endow  another 
minister.  Prima  facie,  tithe  rent  charge,  like  any  other 
real  property  in  a  parish,  is  to  contribute  to  the  poor 
rate.  But,  if  the  contention  of  the  present  appellant 
were  to  prevail,  so  much  of  the  tithe  rent  charge  as  haa 
been  charged  for  the  endowment  of  the  new  district 
parish  would  be  withdrawn  from  contribution  to  the  rate. 
For,  the  amount  assigned  to  the  minister  of  the  dis- 
trict parish  is  not  assessable  in  his  hands.  No  portion 
of  the  tithe  rent  charge  itself  has  been  conveyed  to 
him, — a  charge  only  on  the  tithe  rent  charge  has  been 
created  by  the  grant  If,  therefore,  the  amount  of  the 
charge  in  favour  of  the  new  minister  is  not  assessable  in 
the  hands  of  the  appellant,  it  ceases  to  be  assessable  at 
all ;  a  state  of  things  of  the  injustice  and  inconvenience 
of  which  the  parish  would  certainly  have  a  right  to 
complain. 

It  is  unnecessary  to  consider  the  case  as  between  the 
appellant  and  the  minister  of  the  new  district.  It,  no 
doubt,  seems  hard  that  the  owner  of  the  tithe  rent 
charge,  having,  to  his  own  loss,  granted  a  portion  of  the 
income  thence  arising  for  the  spiritual  benefit  of  the 
district,  should  be  further  called  upon  to  pay  poor  rate 

{a)  IB,4-S,  709.  (ft)  R  B.  ^  R  1. 
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in  respect  of  what  he  has  thus  disinterestedly  given  np. 
Bat  it  is  ohyious  that  protection  against  loss  may  be 
secured  in  such  a  case  by  stipulating  in  the  grant  to 
deduct  charges  of  this  nature.  It  may  be  that^  if  the 
grant  were  silent^  independently  of  any  such  stipulation 
the  grantor  might  be  entitled  to  deduct  the  amount  of 
the  rate  from  the  sum  payable.  In  the  present  instance, 
however,  the  rector  has  expressly  agreed  to  pay  the 
amount  granted  free  of  all  rates  and  charges.  No  such 
question  could  therefore  arise  between  the  parties. 

As  regards  the  question  between  the  appellant  and  the 
parish,  we  are  of  opinion  that  the  appellant  has  been 
properly  rated,  and  our  judgment  will. therefore  be  for 
the  respondents. 

Judgment  for  the  respondents. 


1862. 


Lawbbhok 

T. 

OrcrscerB  of 

tollesburt 

Kmiqbts. 


Id  the  matter  of  The  Local  Government  Act, 
1858. 

Matlock  Bath  District. 


M,  B,,  a  District  not  having  any  ascertained  or  defined  boundary,  and 
ft  portion  of  the  parish  of  M.,  obtained  from  the  Secretary  of  State  for 
the  Home  Department  an  order,  under  sect.  16  of  The  Local  Government 
Act,  1858,  21  &  22  Fict,  c.  98.,  settling  its  boundaries  for  the  purposes 
of  that  Act,  and  subsequently  adopted  the  Act  within  the  District 
Afterwards  the  parish  of  M.  adopted  the  Act.  The  Court-  refused  a 
mandamus  to  the  Secretary  of  State  to  publish  the  notice  of  the 
adoption  of  the  Act  by  M.  B.  District,  under  sect  19 :  holding  that 
sect.  14  applied  to  places  the  boundaries  of  which  were  settled  by  an 
Older  of  the  Secretary  of  State,  and  therefore  that  the  District  of  M.  B, 
eoald  not  adopt  the  Act  unless  the  parish  of  M.  had  refused  to  do  so. 


Monday^ 
April  &ih. 

Local  Ooverfi' 
mentAct,  1858, 
21  #  22  Vict. 
c,  9a  «.  14. 
Leuplflce 
included 
within  greater. 


T^HIS  was  an  application  for  a  rule  calling  upon  the 
Right  Honourable  Sir  Oeorge  Orey,  Bart.,  one  of 
Her  Majesty's  principal  Secretaries  of  State,  to  shew 
2  N  2 
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1862.        cause  why  a  mandamus  should  not  issue,  addressed  to 

In  TO        l^i'^^  commanding  him  to  cause  to  be  published  in  the 

^Ba^^      London   Gazette,  pursuant  to  The  Local  Government 

Difltrict.       ^^jt^  1858^  21  &  22  Vict.  c.  98.  s.  19.,  a  notice  of  the 

adoption  of  that  Act  by  the  Matlock  Bath  District,  in 

the  county  of  Derby,  under  the  provisions  of  that  Act. 

Before  the  order  made  by  the  Secretary  of  State  here- 
inafter mentioned,  the  District  of  Matlock  Bath  was  a 
portion  of  the  parish  of  Matlock,  in  the  county  of  DeHfyt 
unconnected  with  and  at  a  distance  from  the  town  of 
Matlock,  and  not  having  any  ascertained  or  defined 
boundary.  Within  the  last  few  years  the  population  of 
Matlock  Bath  had  much  increased,  many  new  dwelling 
houses  had  been  erected  there,  and  a  considerable  tract 
of  land  had  been  recently  laid  out  for  building  purpoaes. 
The  want  of  efficient  means  of  local  government  having 
given  rise  to  much  inconvenience,  a  meeting  of  the  owners 
and  ratepayers  of  Matlock  Bath  was  held,  on  20th  Sep- 
tember, 1861,  to  consider  what  measures  might  be  taken 
to  obviate  such  inconvenience,  and  at  that  meeting  it 
was  unanimously  resolved  that  the  necessary  proceed- 
ings should  be  taken  to  enable  the  owners  and  ratepaven 
to  adopt  the  provisions  of  the  Local  Government  Act, 
1858.  A  petition  was  accordingly  prepared  in  accord- 
ance with  the  provisions  of  the  16th  section,  stating  the 
proposed  boundaries  of  Matlock  Bath,  and  signed  by 
one  tenth  of  the  ratepayers  resident  within  such  bound- 
aries ;  which  petition  was,  on  the  2d  October,  1861,  ad- 
dressed and  sent  to  Sir  George  Grey,  Bart,  one  of  Her 
Majesty's  Principal  Secretaries  of  State,  praying  him  to 
settle  the  boundary  of  Matlock  Bath  for  the  purposes 
of  the  Act,  and  with  a  view  to  the  adoption  thereof  in 
that  place.  Tlie  petition  was  duly  received  by  the  Secrc- 
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tary  of  State,  and  he  directed  inquiries  to  be  made,  in        1862. 
accordance  with  the  Act,  as  to  the  genuineness  of  the         in  re 
petition,  and  as  to  the  propriety  of  the  boundaries  pro-         bTth^ 
posed  and  described  therein,  and  after  the  proper  notice       l>»strict. 
had  been  given,  such  inquiry  was  duly  made  by  the 
inspector  appointed  for  that  purpose,  who  duly  reported 
thereon  to  the  Secretary  of  State. 

On  the  9th  November,  1861,  having  considered  the 
petition  and  the  report  made  thereon,  and  in  pursuance 
of  the  16th  section  of  the  Act,  the  Secretary  of  State 
made  an  order  "  settling  the  boundaries  of  the  District 
ot  Matlock  Bath,  for  the  purposes  of  The  Local  Govern- 
ment Act,  1858/'  by  which  he  ordered  :  1.  That  from 
and  after  the  date  thereof,  the  boundary  thereinafter 
described  and  shewn  upon  the  plan  thereunto  annexed 
should  form  the  boundary  of  the  District  of  Matlock  Bath 
for  the  purpose  of  The  Local  Grovernment  Act,  1858,  and 
the  parts  included  within  the  said  boundary  should  thence- 
forth, for  the  purposes  of  such  Act,  be  deemed  to  be  a 
place  with  a  known  and  defined  boundary,  and  might 
adopt  the  Act  accordingly.  [The  boundaries  were  then 
described.]  2.  That  Mr.  Edward  Wheatcroft,  a  resident 
in  Matlock  Bath,  should  be  the  summoning  officer,  and 
take  all  such  steps  as  might  be  necessary  under  the  Act 
for  convening  a  meeting  of  the  ratepayers  of  the  Dis- 
trict to  decide  as  to  the  adoption  of  the  Act  within  the 
boundary  of  the  District  of  Matlock  Bath  as  settled  by 
that  order. 

On  the  13th  November,  1861,  in  accordance  with  a 
requisition  in  writing,  and  signed  by  more  than  twenty 
ratepayers  and  owners  of  and  resident  within  the  Dis- 
trict of  Matlock  Bath,  a  public  meeting  of  the  owners 
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1862.        ^^^  ratepayers  of  and  in  the  District  was  duly  oonyened 

Y^        in  accordance  with  the  Act,  to  determine  whether  the 

^BAra*^      Act  should  be  adopted  in  the  District.     The  meeting 

District       was  duly  held  on  the  18th  of  November,  and  it  wasresolved 

unanimously  that  the  Local  Government  Act  should  be 

adopted  in  the  District  of  Matlock  Bath,  and  notice 

thereof  was  given^  according  to  the  Act;  duplicates 

whereof  were  sent  to  the  Secretary  of  State,  and  duly 

posted  up  and  published. 

After  the  adoption  of  the  Act  for  the  District  of  Jftf^ 
lock  Bath,  the  Act  was  adopted  for  the  parish  of  Matlock, 
at  a  public  meeting  held  therein. 

On  the  5  th  February,  1862,  an  application  was  made 
to  the  Secretary  of  State  by  the  Local  Board  for  the 
District  of  Matlock  Bath,  requesting  him  to  publish  in 
the  Gazette,  as  directed  by  The  Local  Ooy^mment  Act, 
1858,  the  notice  of  the  adoption  of  the  Act  by  that  Dis- 
trict ;  and,  on  the  7th  February,  the  Board  received  a 
letter  dated  "Local  Government  Act  Office,  FArmry 
6th,  1862,''  and  purporting  to  be  written  by  the  direc- 
tion of  the  Secretary  of  State,  which  stated  that,  as 
Matlock  parish  had  also  given  notice  of  the  adoption 
of  the  Act  simultaneously  with  Matlock  Bath  District, 
there  was  a  doubt  arising  under  the  14th  section  of 
the  Local  Government  Act,  as  to  the  power  of  a 
District  in  the  position  of  the  Matlock  Bath  District 
to  adopt  the  Local  Government  Act  without  the  pre- 
vious  refusal  to  adopt  by  the  parish  in  which  it  was 
situated,  viz.  the  parish  of  Matlock;  and,  as  the 
Secretary  of  State  had  no  power  of  himself  to  decide 
the  point,  he  declined  to  insert  in  the  Gazette  the  notice 
of  adoption  by  Matlock  Bath  District  with  a  view  to  the 
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decision  by  the  proper  legal  tribunal  of  the  question^  as        1862. 

to  the  right  of  the  District  to  adopt  j^ 

Matlock 
Bath 
Lush  (with  him  Garth)  in  support  of  the  application. —       District. 

By  sect  12  of  The  Local  Government  Act,  21  &  22 

Viet.  e.  98., ''  This  Act  may  be  adopted, 

"(1.)  In  corporate  boroughs  to  which  The  Public 
Health  Act,  1848,  has  not  been  applied,  by  a  resolution 
of  the  council  assembled  at  a  meeting  held  for  the  pur- 
pose:'^ &c. 

"{2.)  In  other  places  imder  the  jurisdiction  of  a  Board 
of  Improvement  Commissioners,  where  all  or  part  of  the 
Commissioners  are  elected  by  ratepayers,  or  by  owners 
and  ratepayers,  by  a  resolution  of  such  Improvement 
Commissioners  assembled  at  a  meeting  held  for  the 
purpose." 

''(3.)  In  all  other  places  having  a  known  or  defined 
boundary,  by  a  resolution  of  the  owners  and  ratepayers." 

Sect  14.  "In  cases  where  any  place  hereby  authorized 
to  adopt  this  Act  includes  within  its  limits  any  less 
place  which,  if  it  were  not  so  included,  would  of  itself  be 
authorized  to  adopt  this  Act,  such  less  place  shall  not 
be  entitled  to  adopt  this  Act  unless  the  greater  place 
within  the  limits  of  which  it  is  included  has  refused  to 
adopt  the  same,  or  unless  it  has  been  determined  by  one 
of  Her  Majesty^s  Principal  Secretaries  of  State,  in  man- 
ner hereinafter  mentioned,  that  such  less  place  ought,  as 
respects  the  adoption  of  this  Act,  to  be  excluded  from 
the  limits  of  such  greater  place.'' 

Sect.  16,  *^(1.)  Any  place  not  having  a  known  or 
defined  boundary  may  petition  one  of  Her  Majesty's 
Principal  Secretaries  of  State  to  settle  its  boundary  for 
the  purposes  of  this  Act :" 


548 


EASTER  TERM. 


1862.  "(2.)  The  petition  Bliall  state  the  proposed  boundaries 


In  ra        of  the  place,  shall  be  signed  by  one  tenth  of  the  rate- 
Bath        payers  resident  irithin  snch  boundariesy  and  shall  be 


Dbtiict 


supported  by  such  evidence  as  the  Secretary  of  State 
may  require :'' 

''  (3.)  Upon  the  receipt  of  snch  petition  the  Secretary 
of  State  may  direct  inquiry  to  be  made  as  to  tiie  gam- 
ineness  of  the  petition,  and  as  to  the  propriety  of  the 
proposed  boundaries;  and'' 

''  (4)  Fourteen  days  notice  of  the  time,  place,  and 
subject  of  such  inquiry  shall  be  given  in  the  place  to 
which  it  refers :" 

^'  (5.)  The  said  Secretary  of  State  may,  upon  consider- 
ation of  the  matter,  either  dismiss  the  petition  altogether, 
or  make  order  as  to  the  boundaries  of  the  place :  He 
may  also  make  order  as  to  the  costs  of  the  proceedings 
under  this  section  and  the  parties  by  whom  such  costs 
are  to  be  borne :'' 

"  (6.)  Any  place  the  boundaries  of  which  have  been 
settied  in  pursuance  of  the  foregoing  provisions  shall 
thenceforth,  for  the  purposes  of  this  Act,  be  deemed  to 
be  a  place  with  a  known  and  defined  boundary,  and  may 
adopt  this  Act  accordingly;  and  for  the  purpose  of 
enabling  it  so  to  do  a  summoning  officer  shall  be  ap- 
pointed by  the  order  settling  the  boundaries,  whose 
duty  it  shall  be  forthwith  to  take  all  such  steps  as  may 
be  necessary  for  convening  a  meeting  of  the  ratepayers 
to  decide  as  to  the  adoption  of  this  Act ;''  &c. 

By  sect.  17,  In  cases  where  a  resolution  adopting  the 
Act  has  been  passed  in  any  place,  if  a  certain  proportion 
of  the  owners  and  ratepayers  of  such  place  "  are  desirous 
that  the  whole  or  any  part  of  such  place  shall  be  excluded 
from  the  operation  of  this  Act,  they  may  present  a  peti- 
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tion  to  one  of  Her  Majesty's  principal  Secretaries  of       1862. 
State,  appealing  against  such  resolution,  and  praying        In  re 
that  such  exclusion  may  be  made :''  and  such  petition        batu 
Bhall,  where  the  exclusion  of  part  of  a  place  is  prayed 
for,  state  the  part  of  the  place  proposed  to  be  excluded, 
and  the  reasons  for  such  exclusion ;  and,  upon  the  receipt 
of  any  such  petition,  the  Secretary  of  State  may  direct 
inquiry  in  the  proposed  District  as  to  the  genuineness  of 
the  petition,  and  the  matters  alleged  therein ;  and  shall 
make  order  with  respect  to  the  matter  in  question  on 
such  appeal,  and  such   order  shall  be  binding  on  the 
place  in  respect  of  which  it  is  made. 

Section  14  has  a  direct  reference  to  sect.  12 :  it  de* 
scribes  the  less  place  as  one  which,  if  not  included  within 
the  limits  of  the  larger,  would  '^  of  itself  be  authorized 
to  adopt  the  Act,  and  applies  to  the  places,  mentioned  in 
sect  12,  *'  having  a  known  or  defined  boundary,*'  such 
as  townships  or  hamlets  included  within  the  limits  of  a 
parish.  Sect.  16  applies  to  a  different  class  of  cases, 
and  virtually  excludes  smaller  places  included  within  the 
limits  of  larger ;  for,  when  the  boundaries  of  a  place 
which  had  no  known  or  defined  boundary  have  been 
settled  by  the  Secretary  of  State,  the  place  may  adopt 
the  Act  **  accordingly,''  that  is,  according  to  his  order. 
If  sect.  16  is  not  construed  as  excluding  such  places,  it 
would  be  inconsistent  with  sect  14.  {^Cocihum  C.  J. 
Suppose  two  cases  of  a  less  place  included  within  the 
limits  of  a  larger,  one  of  them  having  a  known  or  de- 
fined boundary  and  the  other  not :  when  the  latter  has, 
under  sect  16,  become  a  place  with  a  known  and  defined 
boundary,  they  must  both  be  upon  the  same  footing  with 
reference  to  sect.  14.  Why  should  the  latter  be  in  a 
better  position  with  reference  to  the  adoption  of  the  Act 
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]^g02.       ^^^'^  ^^6  former  ?]     In  either  case  an  inqoirjr^  at  the  in- 
"^^        stance  of  the  less  pkce  objecting  to  be  included  in  the 
^Bath*     larger,  is  to  be  instituted  by  the  Secretary  of  Stat^  and 
District.       that  inquiry  is  not  to  be  repeated.     The  Secretary  of 
State  has  decided  the  question  whether  this  District 
should  have  a  known  and  defined  boundary.     ICromp- 
tan  J.    The  Secretary  of  State  has  no  power  to  order 
anything  about  the  adoption  of  the  Act.     Cockbum  C.  J. 
The  petition  to  the  Secretary  of  State,  under  sect  16,  is 
only  for  setting  out  the  boundary,  not  for  the  adoption 
of  the  Act,  and  it  is  an  ex  parte  proceeding :  the  Secre- 
tary of  State,  having  settled  the  boundary,  becomes 
functus  officio.]     One  of  the  elements  for  the  consi- 
deration of  the  Secretary  of  State  in  settling  the  bound- 
ary is  whether  the  place  should  be  a  District  authorized 
to  adopt  the  Act, — he  cannot  take  into  consideration 
whether  it  ought  to  have  a  defined  boundary  without 
considering  what  the  efiFect  of  that  would  be  with  refer- 
ence to  its  becoming  such  a  District.     Sect  16  is  the 
only  one  which  separates  a  place  for  the  purpose  of 
enabling  it  to  adopt  the  Act     Sect.  17,  gives  an  appeal 
to  the  Secretary  of  State  for  the  purpose  of  excluding 
the  place  altogether  from  the  operation  of  the  Act 
[^Crompton  J.      Sect  17  clearly  applies  to  all  the  pre- 
ceding sections,  and  is  referred  to  at  the  end  of  sect.  14. 
But  the  two  questions  are  di£Perent — whether  the  place 
is  a  township  or  handet  which  ought  to  be  exdaded 
from  the  limits  of  a  larger  place,  or  whether,  with 
reference  to    the  whole  area    in  which  a   resolution 
adopting  the  Act  has  been  passed,  a  part  of  it  should  be 
excluded  from  the  operation  of  the  Act.]     The  question 
whether  it  is  fit  that  one  part  should  be  severed  from 
another  must  be  inquired  into  in  both  cases. 
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CocKBURN  C.  J. — I  am  of  opinion  that  there  ought  1862. 
to  be  no  rule.  The  terms  of  stat.  21  &  22  Vict.  c.  98.  ^^ 
8. 14.  are  general^  and  apply  to  any  place  in  a  position  b^b '^ 
to  adopt  the  Act  The  District  which  makes  the  present 
application  has  brought  itself  within  the  prohibition 
in  that  section  by  obtaining  an  order  of  the  Secretary  of 
State  settling  its  boundaries^  and  therefore  is  not  entitled 
to  adopt  the  Act^  there  having  been  no  refusal  to  adopt 
it  by  the  greater  place  within  the  limits  of  which  that 
District  is  included.  The  ai^ument  of  Mr.  Lush  arises 
on  sect.  16^  which  relates  to  a  place  which  hitherto  has 
not  had  a  known  or  defined  boundary^  and  enables  the 
Secretary  of  State  to  settle  its  boundaries^  so  that  it 
may  be  in  a  position  to  adopt  the  Act;  and  Mr.  Lush 
Bays  that,  when  the  Secretary  of  State  has  done  this, 
that  Distriet  has  a  right  to  adopt  the  Act  without  more ; 
in  other  words,  that  the  16th  section  supersedes  the 
enactment  of  the  14th.  But  I  think  that  it  does  not. 
The  whole  series  of  sections  is  to  be  taken  together ; 
and  the  expressions  in  article  6  of  the  16th  section  mean 
no  more  than  that  a  District  which,  being  without  a  known 
or  defined  boundary,  has  its  boundaries  settled  by  an 
order  of  the  Secretary  of  State,  shall  be  in  the  same 
category  as  a  place  having  originally  a  known  or  defined 
boundary  without  such  intervention.  The  difficulty,  if 
there  is  any,  arises  firom  the  inartistic  arrangement  of 
the  dauses ;  but  I  do  not  think  the  mere  fact  of  the 
16th  section  being  subsequent  to  the  14th  is  sufficient 
to  raise  any  serious  doubt  as  to  the  intention  of  the 
L^;islature. 

Ckompton  J.     I  am  entirely  of  the  same  opinion. 
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1862.  In  Stat.  21  &  22  Vict  c.  98.^  there  is  a  connected  series 
inpe  of  sections  from  the  12th  to  the  16th  inclusive,  having 
^Bath  *^  reference  to  the  adoption  of  the  Act.  Sect.  12  mentions 
District.  three  classes  of  places  which  may  adopt  the  Act,  and 
contains  different  regulations  as  to  the  steps  to  be  taken 
by  each  for  that  purpose.  Sect.  14  is  introduced  to 
meet  the  obvious  difficulty  which  there  would  be  when 
one  place  which  has  a  known  and  defined  boundary 
includes  within  its  limits  another  which  also  has  a 
known  and  defined  boundary;  and  it  gives  the  laiger 
place  the  first  choice  of  adopting  the  Act.  The  Dis- 
trict which  makes  this  application  cannot  adopt  the 
Act  unless  it  applies  to  the  Secretary  of  State,  under 
sect.  16,  to  settle  its  boundaries.  A  question  has  been 
raised  on  the  location  of  sect  14, — if  it  had  been 
placed  after  sect.  16  there  could  have  been  no  doubt : 
but  I  think  it  is  to  be  construed  as  if  it  had  been  so 
placed.  Then,  sect.  16  having  made  provision  for  places 
not  having  a  known  and  defined  boundary,  a  fourth 
class  of  places  which  shall  be  taken  as  having  a  known 
and  defined  boundary  is  introduced.  The  Secretary  of 
State  is  only  to  determine  whether  the  place  petitioning 
him  to  settle  its  boundary  ought  to  have  the  choice  of 
adopting  the  Act ;  and,  if  he  settles  its  boundaries,  under 
sect.  16,  it  is  brought  into  that  category,  and  may  do  sa 
The  smaller  place  having  made  itself  a  place  with  a 
defined  boundary,  can  do  nothing  imtil  the  larger  place 
has  refused  to  adopt  the  Act. 

Blackburn  J.  I  think  the  construction  of  the  Act 
is  clear  when  sects.  12  to  16  are  read  together.  Sects. 
12  and  16  relate  solely  to  the  boundary  of  places  which 
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may  adopt  the  Act.  Sect.  12  specifies  three  classes  of  1862. 
such  places.  Sect.  13  provides  how,  in  each  of  these  jq  ^e 
classes,  meetings  to  decide  as  to  the  adoption  of  the  bath* 
Act  shall  be  summoned ;  and, — for  the  present,  passing  l>i»tnct 
over  sects.  14  and  15,— sect  16  provides  that  any  place 
not  having  a  known  or  defined  boundary  may  petition' 
the  Secretary  of  State  to  settle  its  boundary.  On  the 
receipt  of  the  petition,  he  inquires  not  as  to  the  fitness 
of  the  place  for  adopting  the  Act,  but  as  to  the  pro- 
priety of  the  proposed  boimdaries;  and  then  ''any 
place  the  boundaries  of  which  have  been  settled  in  pur- 
suance of  the  foregoing  provisions  shall  thenceforth,  for 
the  purposes  of  this  Act,  be  deemed  to  be  a  place  with 
a  known  and  defined  boundary,  and  may  adopt  this  Act 
accordingly,^^  that  is,  shall  be  added  to  the  three  classes 
mentioned  in  sect.  12:  it  then  provides  how,  in  this 
fourth  class  of  places,  a  meeting  shall  be  summoned  to 
decide  as  to  the  adoption  of  the  Act.  Sect.  14,  which 
in  proper  style  of  drafting  would  have  been  placed 
after  sect.  16,  applies  to  a  place  including  within  its 
limits  a  less  place,  which,  if  it  were  not  so  included, 
would  of  itself  be  authorized  to  adopt  the  Act.  No 
doubt  the  District  which  makes  the  present  application, 
before  it  had  a  defined  boimdary,  was  not  authorized 
to  adopt  the  Act;  but,  after  its  boundary  had  been 
settled,  I  am  unable  to  perceive  why  it  should  not 
be  considered  a  place  with  a  known  and  defined 
boundary  for  the  purpose  of  sect  16  as  well  as  other 
sections.  If  so,  it  is  brought  within  sect  14:  and 
therefore  it  cannot  adopt  the  Act  until  the  larger  place  * 
within  the  limits  of  which  it  is  included  has  refused  to 
adopt  it.     And,  if  the  larger  place  does  adopt  the  Act, 
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1862.  there  is  one  other  way  of  proceedings  according  to  which 
In  re  the  smaller  place  may  be  excluded  from  its  operation, 
B^^  viz.  by  appeal  to  the  Secretary  of  State,  under  sect  17. 
That  section,  which  empowers  the  Secretary  of  State 
to  allow  the  exclusion,  is  quite  as  applicable  to  the 
case  in  which  the  boundary  is  ascertained  by  an  order 
of  the  Secretary  of  State,  under  sect.  16,  as  where  the 
place  has  a  known  and  defined  boundary  within  sect.  12. 
A  reasonable  scheme  of  legislation  requires  that  this 
District  should  be  construed  to  be  within  sect.  14. 

Mellor  J.  Sect.  16  of  stat.  21  &  22  Vict,  c  98. 
contains  provisions  for  forming  a  fresh  class  of  Districts 
the  boundaries  of  which  are  to  be  settled  by  an  order 
of  the  Secretary  of  State.  Then,  looking  at  sect.  14, 
it  will  appear  that  while  the  policy  of  the  Act  is  to 
encourage  the  formation  of  Districts  adopting  the  Act, 
it  is  not  its  policy  to  multiply  smaller  Districts ;  and  I 
do  not  see  why  it  should  intend  to  make  a  difference 
between  Districts  to  be  formed  under  sect  16  and  those 
which  had  been  already  referred  to  in  sect.  14. 

Rule  refused. 


XXV.  VICTORIA.  655 

1862. 


The  Queen,  on  the  prosecution  of  the  Burial  Wednesday, 

Board  of  the  Parish  of  Walcot,  against  The — 

Overseers  of  the  Parish  of  Walcot.  r.'ss. «.  lo,  li. 

20  #  21  Vict. 

c.  81.  8.  5. 
Bj  Stat  15  &  16  Vict  c.  85.  88.  10,  11,  extended  to  the  whole  of  Burial  Board. 
England  bj  stat.  16  &  17  Vict.  c.  134.,  the  vestry  of  any  parish,  havinff  Parish  dimded 
resolved  that  a  burial  graand  shaU  be  provided  for  the  parish,  shall  under  stat. 
appoint  a  Burial  Board.    By  sect.  52  "  '  Parish'  shall  mean  every  place   58  Q.  3.  c.  45. 
luTiog  separate  overseers  of  the  poor,  and  separately  maintaining  its 
own  poor."    Mandamus  to  the  overseers  of  the  parish  of  fT.,  reciting 
that  a  Burial  Board  had  been  appointed  for  that  parish,  commanded 
them  to  pay  out  of  the  poor  rates  of  the  parish  the  expences  incurred  by 
that  Board.   Return :  that,  in  1840,  before  the  constitution  of  the  Burita 
Board  for  the  jyarish  of  W.^  that  parish  had  been,  under  stat.  58  G.  8. 
c.  45.,  divided  mto  three  separate  parishes  for  all  eccle^astical  purposes ; 
btzt  did  not  shew  that  either  of  the  new  parishes  had  appointed  a  JSurial 
Board  under  stat  20  &  21  Vict.  c.  81.  s.  0.    Held  no  answer. 

llfANDAMUS  to  the  overseers  of  the  poor  of  the 
parish  of  Walcot,  in  the  county  of  Somerset.  The 
writ  recited  that  in  and  for  the  parish  of  Walcot  there 
was  a  Burial  Board  duly  and  lawfully  constituted  pur- 
suant to  the  statutes  in  that  case  made  and  prorided^ 
and  that  the  Burial  Board  had  incurred  certain  expences 
in  carrying  the  statutes  into  execution^  to  wit^  the  sum  of 
48/.  9».  8rf.,  which  expences^  hy  the  statutes^  are  charge- 
able upon  and  to  be  paid  out  of  the  rates  for  the  reUef  of  the 
poor  of  such  parish ;  that  a  certificate^  under  the  hands 
and  seals  of  certain  members  of  such  Board  as  were 
authorized  to  exercise  the  powers  of  the  Board,  of  the 
sum  above  mentioned  was  duly  served  upon  the  defend- 
ants, and  that  they  were  thereby  then  required  to  pay 
Buch  sum  to  the  clerk  to  the  Board  for  and  on  behalf 
of  the  Board ;  which  they  had  refused  to  do.  The  writ 
then  commanded  them  to  pay,  or,  if  necessary,  raise  by 
due  course  of  law  and  pay,  the  sum  of  48/.  Qs.  8rf.,  pur- 
VOL    II.  2  o  B.  &  s. 
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1862.       suant  to  the  certificate  of  the  Boards  and  to  the  statutes 

The  QuEBN    ui  such  case  made  and  provided. 

Oreneen  of  Return.  That  the  church  of  the  parish  of  ffalcotf 
before  and  at  the  time  of  the  division  of  the  parish  into 
three  distinct  and  separate  parishes  as  thereinafter  men- 
tioned^ had  been  and  was  a  rectory ;  and  that,  before  the 
constitution  of  the  Burial  Board  for  the  parish  of  ffalcot, 
and  before  the  passing  of  any  resolutions  by  the  vestiy 
of  that  parish  that  a  burial  ground  should  be  provided 
for  it,  the  parish  of  Walcot  had  been  and  was,  by  an 
order  in  council  duly  made  on  the  5th  March,  a.  d. 
1840,  in  pursuance  and  under  the  authority  of  stat 
58  G.  3.  c.  45.,  intituled  "  An  Act  for  building  and 
promoting  the  building  of  additional  churches  in  popu- 
lous parishes,''  divided  into  three  distinct  and  separate 
parishes, — named  respectively  the  parish  of  fFalcot  St, 
Swithin,  the  parish  of  St.  Saviour,  and  Trinity  parish,— 
for  all  ecclesiastical  purposes  whatever,  in  accordance 
with  and  in  pursuance  of  the  provisions  of  the  said  Act; 
and  that  such  division  had,  before  the  constitution  of 
the  Burial  Board,  and  before  the  passing  of  any  resolu- 
tion by  the  vestry  of  the  parish  that  a  burial  ground 
be  provided  for  the  parish,  become  complete  by  the  resig- 
nation of  the  spiritual  person  who  was  the  incumbent 
of  the  parish  of  Walcot  at  the  time  of  such  division,  and 
had  so  continued  from  thence  hitherto;  and  that,  before 
and  at  the  time  of  such  division  so  becoming  complete, 
there  was,  in  each  of  the  divisions  into  which  the  parish 
of  Walcot  was  divided  respectively,  a  separate  and  dis- 
tinct church  or  chapel  duly  consecrated  in  that  behalf 
and  as  required  by  law ;  and  that,  after  the  said  division 
had  become  complete,  and  before  the  constitution  of  the 
Burial  Board,  and  before  the  passing  of  any  resolution 
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by  the  vestry  of  the  parish  of  Walcot  that  a  burial 
ground  should  be  provided  for  the  parish,  the  said 
churches  or  chapels  respectively  became  and  were  used 
and  appropriated  as  the  parish  churches  of  the  said  three 
dirtinct  and  separate  parishes  respectively^  and  had  so 
continued  firom  thence  hitherto. 
Demurrer,  and  joinder  therein. 


1862. 


The  QoBXH 

V. 

OTereeers  of 
Walcot. 


Kinghke  Serjt.  ( T,  W.  Saunders  with  him),  in  sup- 
port of  the  demurrer. — ^Although  the  original  oommon- 
]xw  parish  of  Walcot  had  been  divided,  under  The  Church 
Building  Act,  58  (7. 3.  cr.45.  s.  16.,  into  three  separate  and 
distinct  parishes  for  ecclesiastical  purposes,  it  retained 
the  right  to  appoint  a  Burial  Board  for  the  whole  parish, 
in  pursuance  of  sect  11  of  stat.  15  &  16  Vict  c.  85., 
which  is  the  Burial  Act  for  the  metropolis,  but  by 
8taL  16  &  17  VicL  c.  134.  $.  7.  is  extended  to  parishes 
not  in  the  metropolis.  The  parish  of  Walcot  remains 
one  parish  for  the  purposes  of  the  poor  rate;  and 
therefore  is  within  the  interpretation  clause,  sect.  52,  of 
Stat.  15  &  16  Vict.  c.  85.,  which  says,  *''  Parish'  shall 
mean  every  place  having  separate  overseers  of  the  poor, 
and  separately  maintaining  its  own  poor.^'  By  sect.  19 
the  expences  incurred  by  the  Burial  Board  in  carrying 
the  Act  into  execution  in  any  parish  are  to  be  paid  out 
of  the  poor  rates  raised  throughout  the  parish,  and 
therefore  it  is  proper  that  the  ratepayers  of  that  parish 
should  have  control  over  the  Board.  [^Crompton  J.  re- 
ferred to  Reffina^  on  the  prosecution  of  the  Burial  Board 
ofAmershams  v.  2%«  Overseers  of  Coleshill  (a),  argued  a 
few  days  previous,  and  in  which  judgment  was  delivered 
in  the  ensuing  Trinity  Term.] 


(a)  31  Law  Joum,  Q,  B,  219 ;  9  Jur,  N.  S.  220. 
2  o  2 
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1862.  Further,  neither  of  the  ecclesiastical  parishes  into 

TheQrEEN  which  the  original  parish  was  divided  had  power  to 
OTeMccrsof  ^^^^  »  separate  Burial  Board  for  itself.  Under  stats. 
18  &  19  Vici.  c.  128  .s.  12.  and  20  &  21  Vict  c.  81.  *.  5. 
districts  not  separately  maintaining  their  own  poor  hare 
the  power  of  appointing  a  Burial  Board ;  but  there  is 
nothing  in  those  Acts  to  take  away  the  power  of  the 
original  parish  to  appoint  one.  [He  referred  to  sect.  35 
of  Stat.  15  &  16  Vict,  c.  85.]  Although  it  is  not  alleged 
in  the  writ,  the  Burial  Board  was  in  fact  appointed  before 
the  passing  of  stat.  23  &  24  Vict  c.  64.,  so  that  sect  4, 
which  provides  that  where  a  parish  has  been  divided 
into  Districts  for  ecclesiastical  purposes,  and  one  of  them 
has  a  separate  burial  ground,  the  entire  parish  shall  not 
appoint  a  Burial  Board  without  the  approval  of  one  of 
the  Secretaries  of  State,  does  not  apply.  That  enactment 
however  assumes  that,  notwithstanding  such  division, 
the  entire  parish  had  the  power  of  appointing  a  Bnrial 
Board. 

Montague  Smith  {Kingdon  with  him). — Where  a  parish 
is  divided  into  distinct  and  separate  parishes  for  eccle- 
siastical purposes  under  sect.  16  of  stat.  58  G.  3.  c  45., 
it  is  enacted,  by  sect  24,  that  the  churches  assigned  to 
such  districts  shall  be  the  District  parish  churches  of 
such  District  parishes  *'  for  all  purposes  of  ecclesiastical 
worship  and  performance  of  ecclesiastical  duties,  and  as 
to  all  marriages,  christenings,  churchings  and  buria].s 
and  the  registering  thereof  respectively  within  the  same, 
and  in  relation  to  all  fees,  oblations  and  offerings;'' 
and,  by  sect.  27,  ''  that  all  Acts  of  Parliament,  laws 
and  customs  relating  to  publishing  banns  of  marriage, 
marriages,  christenings,  churchings  and  burials,  and  the 
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registering  thereof,  and  to  all  ecclesiastical  fees,  obla- 
tions or  offerings,  shall  apply  to  such  separate  and 
distinct  parishes  and  District  parishes  so  made  as  afore- 
said'^  &C.  Sect  33  enables  the  Commissioners  to 
accept  sites  for  building  churches  and  providing  church- 
yards for  new  District  parishes.  These  sections  shew 
that  the  division  of  the  parish  applies  to  burials  as  well 
as  other  purposes  more  strictly  ecclesiastical.  ICock- 
burn  C.  J.  I  never  heard  that  a  parishioner  was  denied 
his  right  to  burial  in  the  old  parish  burial  ground  because 
he  resided  in  a  new  District  parish.  Crompton  J. 
Would  a  house  having  a  faculty  for  a  pew  in  the  old 
parish  church  lose  it  when,  by  the  division  of  the  parish, 
it  ceased  to  be  in  the  old  parish?]  A  prescription  for 
such  a  pew  would  no  longer  be  good.  [Cockburn  C.  J. 
Is  not  burial  a  secular  as  well  as  an  ecclesiastical  right  ? 
The  Legislature  treats  it  as  a  secular  matter,  because  it 
gives  to  the  vestry  the  power  of  determining  whether  a 
new  burial  ground  shall  be  provided.  Mellor  J.  The 
sanitary  objects  contemplated  by  the  Burial  Acts  to  a 
great  extent  supersede  the  ecclesiastical.  Crompton  J. 
Burial  cannot  be  called  wholly  an  ecclesiastical  matter 
when  a  waU  or  fence  is  erected  between  the  consecrated 
and  the  unconsecrated  parts  of  the  burial  ground,  the 
one  for  members  of  the  church  and  the  other  for  dis- 
senters.] The  definition  of  the  word  "  pariah"  in  sect.  52 
of  Stat  15  &  16  Vict  c.  85.  does  not  exclude  a  parish 
which  does  not  separately  maintain  its  own  poor ;  7?c- 
gina  v.  The  Sudbury  Burial  Board  (a).  [^Crompton  J. 
The  test  of  how  the  money  for  the  expences  of  the 
joint  burial  ground-  could  be  raised  was  not  applied  in 
that  case:  if  it  had,  the  result  might  have  been  different. 

(a)  E,  B.  4-  E.  264. 


1862. 
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1862.  Blackburn  J.  In  that  case  the  Court  said  that  the 
words  ''shall  mean''  in  sect.  52  were  to  be  read  as 
''  shall  extend  so  as  to  inclode.'']  Sect  23  enables  the 
Walcot.  vestries  of  several  parishes  to  provide  a  burial  ground 
for  the  common  use  of  their  parishes,  and  to  have  one 
joint  Burial  Board :  if  it  was  wished  to  have  a  common 
burial  ground  for  the  three  ecclesiastical  parishes  or 
districts  into  which  the  old  parish  has  been  divided, 
proceedings  for  that  purpose  should  have  been  taken 
imder  that  section.  [^Coekbum  C.  J.  That  section 
applies  where  independent  parishes  concur.]  It  cou'd 
not  have  been  the  intention  of  the  L^islature  that  there 
should  be  a  burial  ground  for  the  whole  parish  and  a 
burial  ground  for  each  ecclesiastical  parish  or  district. 
ICockdum  C.  J.  We  must  take  it  that  there  was  a 
common  burial  ground  for  the  whole  parish;  and  that 
neither  of  the  ecclesiastical  parishes  or  districts  has  a 
Burial  Board  or  separate  burial  ground, — de  non  appa- 
rentibus  et  non  existentibus  eadem  est  ratio]  By 
Stat.  20  &  21  Vict  c.  81.  *.  5.,  "  the  vestry,  or  meeting 
in  the  nature  of  a  vestry,  of  any  parish,  new  parish, 
township,  or  other  district  not  separately  maintaining 
its  own  poor,  and  which  has  had  no  separate  burial 
ground,  may  appoint  a  Burial  Board.''  [Cochbum  C.  J. 
But  you  must  go  the  length  of  saying  that  this  power 
given  to  the  minor  parish  created  under  stat.  58  (?.  3. 
c.  45.  ousts  the  power  of  the  common-law  parisL 
Suppose  that,  under  the  powers  of  stats.  15  &  16  Vi^ 
c.  85.  and  16  &  17  Vict  c.  134.,  the  original  parish 
had  appointed  a  Burial  Board,  and  had  raised  money 
for  the  purpose  of  establishing  a  new  burial  ground, 
and  charged  it  on  the  poor  rates  of  the  whole  parish, 
how  can  one  of  the  component  parts,   when  formed 
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into  a   new  parish  or    ecclesiastical    district^   release        1862. 

itself  from  the  obligation  of  contributing  to  defray    the  Qussm 

the  common  expences  ?]    By  sect.  5  of  stat.  20  &  21    ovcween  of 

Viet.  e.  81.  it  is  provided  that,  when  the  new  parish 

lias  appointed  a  Burial  Board,    "  all  the   powers  of 

any  other  vestry  or  meeting  and  Burial  Board,  if  any, 

shall  then  cease  and  determine,''  so  far  as  relates  to 

such  new  parish.      [Cockbum  C.  J.     The  new,  parish 

can  only  avail  itself  of  that  provision  if  it  has  appointed 

a  Burial  Board  before  the  entire  parish  has  exercised 

its  right  of  appointing  a  Burial  Board.     The  assent  of 

one  of  the  Secretaries  of  State  was  made  necessary  by 

stat  23  &  24  Fict.  c.  64.  s.  4.  for  the  purpose  of  meeting 

this  inconvenience.] 

Kinglake  Serjt.,  in  reply.— Stat.  20  &  21  Vict.  c.  81. 
'•  5.,  at  any  rate,  does  not  apply  until  the  new  eccle- 
siastical parish  or  district  has  acted  under  it.  Stat 
58  G.  3.  c.  45.  s.  24.,  which  enacts  that  the  new  Dis- 
tricts shall  be  separate  and  distinct  District  parishes  for 
ecclesiastical  purposes,  mentioned  burials  amongst  those 
purposes  solely  because  the  mode  of  burial  is  matter  of 
ecclesiastical  cognizance;  1  Bum*  Eccl  Law^  by  Philli^ 
morcf  p.  262,  9th  ed.     [He  was  then  stopped.] 

CocKBUBN  C.  J.  We  are  all  agreed  that  this  return 
is  bad,  and  that  our  judgment  ought  to  be  for  the  Crown. 

In  the  first  place  it  is  important  to  see  how  the  case 
would  have  stood  if  stat  15  &  16  Vict  e.  85.,  which  was 
passed  for  the  metropoHs  but  was  extended  to  the  rest 
of  England  by  stat  16  &  17  Vict.  c.  134.,  had  stood 
alona  By  sect  10  a  meeting  of  the  vestry  of  the  parish 
is  to  be  convened  for  the  purpose  of  determining  whether 
a  burial  ground  shall  be  provided  for  the  parish;  and. 


562  EASTEH  TERM. 

1862.        if  they  resolve  that  a  burial  ground  shall  be  provided, 
The  QuEKN    *®^*  ^^  reqiiires  them  to  appoint  a  Burial  Boards  and 
Overseers  of    ^^®  following  sections   give  that   Board  the  necessary 
Walcot.      powers^ — among  others,  that  of  providing  and  laying  out 
a  burial  ground,  and  of  charging  the  price  on  the  poor 
rates  of  the  entire  parish,  to  be  repaid  in  a  given  number  of 
years,  and  of  charging  the  annual  expences  on  those  rates. 
There  is  no  reference  in  the  Act  to  parts  of  an  entire 
common-law  parish,  into  which  it  may  have  beendirided 
for  ecclesiastical  purposes  under  stat  58  G.  3.  c.  45.,  or 
other  Church  Building  Acts ;  and  by  the  interpretation 
clause,  sect   52,   '^ '  Parish* 'shall    mean   every  place 
having  separate  overseers  of  the  poor,  and  separately 
maintaining  its  own  poor/'     The  whole  scheme  of  the 
statute  is   to  throw  the  expence  of  burial  upon  the 
poor   rates  of  those   parishes  which  may  avail  them- 
selves  of   its  provisions.     There  is  no  provision  for 
ecclesiastical  parishes  into  which  a  common-law  parish 
may  have  been  divided ;  and,  inasmuch  as  the  expences 
of  the  burial  ground  are. to  be  defrayed  out  of  the 
poor  rates  of  each  parish  maintaining  its   own  poor, 
it  is  plain  that  an  ecclesiastical  parish,  as  distinguished 
from  the  aggregate  parish  maintaining  its  own  poor,  has 
no  means  of  meeting  those  expences.    But  it  cannot  be 
supposed  that  when  the  Legislature  gave  power  to  Her 
Majesty  in  council,  upon  the  representation  of  one  of 
the  principal  Secretaries  of  State,  to  close  places  hitherto 
used  for  burial,  and  enabled  parishes  to  proride  new 
places  of  burial,  they  could  have  intended  to  deprive 
ecclesiastical  parishes  of  the  right  to  bury  in  the  new 
burial  ground.     Therefore  it  is  only  consistent  with  com- 
mon sense  and  reason  to  construe  the  word  '^  parish,'' 
in  sect.  10  of  stat  15  &  16  Vict  c.  85.,  in  the  largest 
sense,  as  embracing  the  whole  parish,   into  however 
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many  parishes  or  districts  it  may  be  divided  for  eccle-        1862. 
siastical  purposes,  but  united  for  the  purpose  of  main-    xhe  Qubbh 
taining  the  poor.     If,  therefore,  the  question  depended    orereeers  of 
on  stat.  15  &  16  Vict  c,  85.  alone,  I  should  have  no 
difficulty  in  saying  that  the  appointment  of  a  Burial 
Board  for  the  whole  parish  was  a  proper  exercise  of  the 
powers  vested  in  the  vestry  of  the  parish  by  that  statute. 

Subsequent  statutes  confirm  this  view. 

The  first  is  stat  18  &  19  Via.  c.  128.  The  12th  and 
13th  sections,  which  introduce  an  exception,  to  a  certain 
extent,  from  the  former-statute,  by  enabling  the  vestry, 
of  a  "  parish,  township,  or  other  district  not  separately 
maintaining  its  own  poor,  which  has  heretofore  had  a 
separate  burial  ground,"  to  appoint  a  Burial  Board  for 
itself;  and  where  one  of  these,  which  does  not  separately 
maintain  its  own  poor,  but  forms  part  of  a  parish  main- 
taining its  own  poor,  has  a  separate  Burial  Board,  the 
provisions  of  the  former  Act  with  reference  to  expences 
are  applicable  to  it.  This  shews  that,  but  for  that  pro- 
vision, the  smaller  parish  or  district  would  not  have 
been  a  parish  within  stat  15  &  16  Vict,  c.  85. 

Then,  by  stat  20  &  21  Vict.  c.  81.  s.  5.,  the  Legisla- 
ture extends  the  power  of  appointing  a  Burial  Board  to 
a  ''parish,  new  parish,  township,  or  other  district  not 
separately  maintaining  its  own  poor,  and  which  has  had 
no  separate  burial  ground ;"  and  the  Burial  Board,  when 
appomted,  may  exercise  all  the  powers  given  by  the  for- 
mer statutes,  which  includes  the  power  of  charging  the 
expences  upon  the  poor  rates;  and  then  follows  this 
remarkable  proviso,  that  as  soon  as  that  appointment 
has  been  made  *'  all  the  powers  of  any  other  vestry  or 
meeting  and  Burial  Board,  if  any,  shall  then  cease  and 
determine,  so  far  as  relates  to  such  parish,  new  parish, 
township,   or  district"     It  is   unnecessary   to  decide. 
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1862.       because  the  return  does  not  raise  the  question,  whether, 
TheQuMir  ^  either  of  the  ecclesiastical  parishes  or  districts  had 
Ovcf^rs  of    «^PPoi^ted  a  Burial  Board,  that  would  have  ousted  the 
Walcot.      vestry  and  the  Burial  Board  of  the  common-law  parish. 
But  sect.  5  of  Stat.  20  &  21  Fict  c.  81.  is  cogent  and 
conclusive  to  shew  that,  in  the  absence  of  this  subse- 
quent legislation,  the  vestry  and  Burial  Board  of  the 
parish  would  have  had  full  power  over  the  whole  parish; 
because  the  proviso  assumes  that,  but  for  it,  the  powers 
of  the  vestry  and  Burial  Board  of  the  whole  parish  would 
remain  unaffected. 

I  have,  therefore,  no  doubt  that,  under  stat  15  &  16 
Vict,  c.  85.,  the  vestry  of  the  whole  parish  had  power  to 
appoint  a  Burial  Board,  and  that  the  Board  so  appointed 
might  exercise  all  the  powers  given  to  a  Burial  Board 
imder  that  Act,  with  reference  to  the  burial  gronnd 
established  under  it,  through  the  entire  area  formed  by 
the  component  parts  of  the  parish. 

Cbompton  J.  I  also  am  of  opinion  that  the  return 
is  bad.  It  amounts  to  no  more  than  that  the  jparish  of 
Walcot  has  been  divided  into  three  parishes  or  districts 
for  ecclesiastical  purposes  under  the  Church  Building 
Acts.  We  must  take  the  appointment  of  this  Burial 
Board  to  have  occurred  after  the  passing  of  stat.  20&21 
Vkt.  c.  81.  and  before  the  passing  of  stat.  23  &  24  Vict. 
e.  64 ;  so  that  the  latter  statute  cannot  apply.  Then,  it 
is  dear,  upon  the  construction  of  stat.  15  &  16  Vict, 
c.  85.,  which  has  been  extended  to  the  whole  of  England 
by  stat  16  &  17  Vict.  c.  134.,  that  the  bodies  to  appoint 
the  Burial  Board  are  the  vestries  for  secular  purposes, 
which  are  the  vestries  for  the  whole  parish,  they  alone 
having  control  over  the  poor  rates.  It  appears  from 
the  interpretation  clause,  sect.  52,  and  the  whole  tenor 
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of  the  Act,  together  with  Schedule  (A)  in  which  parishes  1862. 
known  to  be  divided  into  ecclesiastical  districts  are  The  Qubbh 
specified,  that  the  policy  of  the  framers  of  the  Act  oxeneenof 
was  to  make  this  a  matter  for  the  vestry  having  the 
regulation  of  secular  matters  in  a  parish,  and  not 
merely  for  those  connected  with  ecclesiastical  duties 
and  the  established  church,  because  the  persons  charged 
with  the  expences  of  providing  a  cemetery  for  all  Her 
Majesty's  subjects  in  the  parish  are  not  merely  those 
who  resort  to  church,  but  all  who  contribute  to  the 
poor  rates.  And  it  is  a  strong  argument  that  the 
Legislature,  in  every  case  in  which  the  Act  is  to  apply, 
prescribes  how  the  necessary  funds  are  to  be  raised ; 
whereas  an  ecclesiastical  parish  or  district  not  having  a 
poor  rate  has  no  means  of  raising  them  under  that 
statute.  Where  two  or  more  parishes  maintaining  their 
poor  have  provided  one  Burial  Board  for  their  common 
use  under  sect.  28  there  is  no  difficulty,  because  the 
joint  Burial  Board  may  make  their  orders  on  the  several 
parishes,  and  so  charge  the  rates  with  the  expences 
incurred  in  providing  and  maintaining  the  common 
burial  ground ;  but,  imder  that  statute,  the  smaller  eccle- 
siastical parish  or  district  could  not  affect  the  poor  rato 
which  the  vestry  would  lay  on  the  entire  parish.  There- 
fore it  is  clear  that  under  stat.  15  &  16  Vici.  e.  85.,  if  it 
stood  alone,  the  power  of  appointing  a  Burial  Board  for 
the  whole  parish  is  in  the  parochial  authorities  of  the 
whole  parish. 

Then  is  the  case  within  any  of  the  enactments  in  the 
later  Acts  ?  It  appears  to  me  that  the  later  Acts  intend 
to  bring  back  this  matter  more  within  the  ecclesiastical 
authorities  wherever  there  exists  a  common  bond  of 
union.  Stat.  18  &  19  Vict.  c.  128.  s.  11.  has  that  effect 
when  several  parishes  have  been  united  together  for 
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1862.  ecclesiastical  purposes.  Then  sections  12  and  13  are 
The  QuEEH  applicable  to  such  an  ecclesiastical  parish  or  district  as 
^     ^-      ^   this  :  the  former  enables  the  vestry  of  a  parish  or  dis- 

OTerseers  of  ^  '■ 

Walcot.  trict  not  separately  maintaining  its  own  poor,  but  having 
a  separate  burial  ground,  to  appoint  a  Burial-  Board.  It 
does  not,  however,  appear  upon  the  return  that  this  case 
is  within  that  category;  because  the  return  is  silent 
as  to  the  appontment  of  a  Burial  Board  for  either  of  the 
ecclesiastical  parishes  or  districts.  And,  supposing  there 
had  been  such  an  appointment,  I  do  not  see  that  the 
power  of  the  vestry  of  the  parish  at  large,  for  the  purpose 
of  rating,  would  be  taken  away,  there  being  no  words 
declaring  that  their  power  should  then  cease.  It  is, 
however,  unnecessary  to  consider  this  question,  as  no 
Burial  Board  has  been  or  could  be  appointed  for  this 
ecclesiastical  parish  or  district  under  stat  18  &  19  VicL 
c.  128.,  according  to  the  facts  stated  in  the  return. 

Then,  the  return  not  being  good  under  either  of  the 
preceding  statutes,  we  come  to  stat.  20  &  21  Vict  c.  81. 
«.  5.,  which  repeats  very  nearly  the  enactment  in  sect  12 
of  stat.  18  &  19  Vict.  c.  128.,  extending  it  to  flew  parishes 
and  districts,  which  previously  had  not  had  a  separate 
burial  ground ;  it  enacts  "that  the  vestry,  or  meeting  in 
the  nature  of  a  vestry,  of  any  parish,  new  parish,  town- 
ship, or  other  district  not  separately  maintaining  its  own 
poor,  and  which  has  had  no  separate  burial  ground,  may 
appoint  a  Burial  Board.''  The  word  '*  may,''  in  some 
cases,  has  been  rightly  construed  to  mean  "  must,"  as 
where  judicial  powers  are  to  be  exercised  on  a  given 
state  of  facts ;  but  here  the  enactment  appears  to  me  to 
be  permissive  only,  giving  the  vestiy  of  the  smaller  eccle- 
siastical parish  or  district  power,  if  it  chooses,  to  appoint 
a  Biirial  Board;  ''and  such  vestry  or  meeting*  and  the 
Burial  Board  appointed  by  it,  shall  exercise  and  hare 
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all  the  powers*'  given  under  stat.  18  &  19  Vict.  c.  128.        1862. 


This  therefore  would  give  the  smaller  ecclesiastical  parish    Tbo  Quskh 


V. 


or  district  power  to  appoint  a  Burial  Board.  And  then  Overseers  of 
what  is  to  happen  ?  The  proviso  says,  ''  all  the  powers  -a^^'Cot. 
of  any  other  vestry  or  meeting  and  Burial  Boards  if 
any/'  (having  reference  to  the  former  legislation  and  to 
the  possibility  of  the  existence  of  a  vestry  or  Burial  Board 
for  the  laiger  area  in  which  the  ecclesiastical  parish  or 
district  was  included)^  ''  shall  then  cease  and  determine, 
80  far  as  relates  to  such  parish,  new  parish,  township,  or 
district,"  that  is,  when  the  smaller  ecclesiastical  parish 
or  district  has  exercised  its  option  and  made  an  appoint- 
ment ;  and  until  then  it  is  clear  that  all  the  powers  of 
the  former  body  continue.  These  words  shew  that, 
unless  brought  within  the  category  of  the  latter  part  of 
the  section,  their  powers  were  not  to  cease. 

It  is  therefore,  as  I  have  said,  sufficient  for  the  deter- 
mination of  the  present  case  that,  according  to  this 
return  which  is  to  be  construed  strictly,  neither  ecclesi- 
astical District  has  made  any  appointment.  At  the  same 
time  it  is  important  to  notice,  as  the  Lord  Chief  Justice 
has  observed,  that  such  appointment  would  not  affect 
any  powers  already  exercised  by  them ;  for  instance,  if 
they  had  charged  the  whole  parish,  that  charge  would 
remain  binding,  though  the  smaller  ecclesiastical  Dis- 
trict, if  they  wished,  might  have  a  Burial  Board  and  a 
separate  burial  ground.  I  do  not  see  anything  in  the 
section  to  relieve  them  from  a  liability  or  obligation 
incurred  before  they  exercised  the  option  of  appointing 
a  Burial  Board. 

The  only  other  point  is  on  stat.  23  &  24  Vict.  c.  64. 
'*  4.,  which  had  not  passed  when  this  Burial  Board  was 
appointed ;  and  therefore  does  not  alter  the  law  under 
vhich  it  was  appointed. 
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▼. 

Oreneera  of 

Waucot. 


On  all  these  grounds  I  am  of  opinion  that  the  retorn 
isbacL 

Blackburn  J.  I  also  am  of  opinion  that,  on  the 
return  to  this  mandamus,  our  judgment  ought  to  be  for 
the  Crown. 

The  original  statute,  15  &  16  Viet  c  85.,  was  passed 
with  reference  solely  to  the  metropolis,  and  appears  to 
have  been  drawn  with  consideration ;  for  there  has  been 
no  litigation  on  it,  and  it  seems  to  work  satisfactorily. 
The  Legislature  chose  to  extend  these  laws  concerning 
the  burial  of  the  dead  beyond  the  limits  of  the  metropolis; 
and,  instead  of  passing  a  new  statute  applicable  to  the 
exigencies  of  parishes  throughout  the  country,  they 
merely  enacted,  by  stat  16  &  17  FicL  e.  134.  *.  7.,  that 
certain  provisions  of  the  metropolitan  Act  should  extend 
and  be  aj^licable  to  and  in  respect  of  any  parish  not  in 
the  metropolis.  This  was  soon  found  not  to  work  well. 
And,  as  difficulties  occurred,  the  Legislature,  instead  of 
introducing  a  new  and  complete  statute,  have  from  time 
to  time  passed  amending  statutes ;  and  the  consequence 
is  that  there  are,  I  believe,  six  statutes,  applying  to  this 
subject-matter,  to  be  read  together,  and  reconciled,  if 
possible.  It  is,  therefore,  no  wonder  that  difficulties 
should  arise  in  construing  the  different  sections  of  these 
statutes.  But,  in  the  present  case,  on  the  point  actuaUy 
in  question  there  is  no  difficulty. 

The  writ  recites  that  a  Burial  Board  had  been  con- 
stituted for  the  parish  of  Wdlcot^  and,  prima  fade,  Walcat 
is  a  parish  in  every  sense  of  the  word  so  as  to  be  entitled 
to  appoint  a  Burial  Board.  The  return  is  confined  to 
this :  That  before  the  Burial  Board  was  appointed  the 
parish  of  Wakot  had  been  divided  into  three  sub-parishes, 
for  ecclesiastical  purposes,  under  stat.  58  G,  8.  c,  45. 
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These  latter  are^  for  some  purpose^^  parishes ;  and^  if 
the  power  of  appointing  a  Burial  Board  had  been  given 
to  any  "  parish/'  without  defining  that  word^  it  might  have 
been  a  question  whether  the  whole  ancient  parish^  or  each 
of  the  ecdesiaatical  parishes  or  districts^  were  a  ''parish'' 
within  the  meaning  of  that  statute;  but  the  interpreta- 
tion clause,  sect.  52,  puts  an  end  to  all  doubt,  by  defining 
"  parish"  to  mean  a  place  "  having  separate  overseers  of 
the  poor,  and  separately  maintaining  its  own  poor." 
The  original  parish  of  IValcot  remains  a  parish  in  that 
sense:  although  divided  ecclesiastically,  it  still  supports 
its  own  poor,  and  has  officers  for  the  whole  parish  for 
that  purpose. 

Then,  has  any  subsequent  legislation  taken  away  from 
this  parish  its  power  to  appoint  a  Burial  Board?*  Mr. 
Smith  contended  that  it  was  a  separate  parish  for  the 
purposes  of  burial,  and  pointed  out  the  24th  and  27th 
sections  of  stat.  58  (?.  8.  c.  45.,  under  which  a  parish  is 
divided  into  Districts  for  ecclesiastical  purposes.  Those 
sections  contemplate  that  each  District  may  have  a 
separate  burial  ground ;  not  that  it  must  have  such,  nor 
that  a  District  cannot  be  divided  for  ecclesiastical  pur- 
poses without  having  such. 

If  either  of  the  Districts  had  acquired  a  separate  burial 
ground,  and  this  case  was  subsequent  to  the  passing  of 
Stat  23  &  24  Viet,  c.  64.,  it  seems  that  a  point  might 
have  been  raised  that  the  case  would  have  come  within 
the  4th  section  of  the  last  mentioned  statute,  and  there- 
fore a  Burial  Board  could  not  have  been  appointed  for  the 
entire  parish  without  the  sanction  of  the  Secretary  of  State. 
But,  in  order  to  raise  that  question,  the  return  must 
have  shewn  that  the  ecclesiastical  parishes  or  districts, 
or  one  of  them,  had  a  separate  burial  ground,  and  that  the 
Burial  Board  for  the  entire  parish  had  been  appointed 
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since  the  passing  of  stat.  23  &  24  VicL  c,  64.,  and  that 
the  approval  of  the  Secretary  of  State  had  not  been 
given: — whereas  the  return  rests  simply  on  this;  that, 
after  a  parish  has  been  divided  into  ecclesiastical  parishes 
or  districts,  it  is  impossible  that  there  should  be  a  Burial 
Board  for  the  entire  parish. 

Also,  under  stat.  20  &  21  Vict.  c.  81.  *.  5.,  either  of  these 
ecclesiastical  parishes  or  districts,  though  not  separately 
maintaining  its  own  poor,  and  not  having  a  separate  burial 
ground,  may  appoint  a  Burial  Board  and  acquire  a  burial 
ground ;  and  whenever  such  an  appointment  has  been 
made,  a  question  of  some  difficulty  will  arise  as  to  the 
effect  of  the  proviso  in  that  section,  that  all  the  powers 
of  any  other  vestry  and  Burial  Board,  if  any,  shall  cease 
and  determine,  so  far  as  relates  to  such  parish  or  district 
As  at  present  advised,  I  should  agree  with  the  Lord 
Chief  Justice  and  my  brother  Crompton.  But,  in  order 
to  raise  that  question,  the  return  ought  to  have  alleged, 
as  a  matter  of  fact,  that  such  an  appointment  had  been 
made. 

It  is  sufficient,  in  order  to  give  judgment  in  the 
present  case,  to  say  that  a  parish,  having  separate  over- 
seers of  the  poor,  and  separately  maintaining  its  own 
poor,  is  a  '^  parish"  competent,  under  stats.  15  &  16  Vict 
c.  85.  and  16  &  17  Vict  c.  134,  to  appoint  a  Burial 
Board ;  and  no  subsequent  legislation  takes  this  power 
away  from  such  a  parish  upon  its  division  into  separate 
parishes  for  ecclesiastical  purposes. 


Mellor  J.  concurred. 


Judgment  for  the  Crown  (a). 


(a)  See  the  next  case. 
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The  Queen,  on  the  prosecution  of  the  Burial  Wednesday, 

May  7th. 

Board  of  the  Parish  of  St.  Saviour,  Bath, 


against  The  Overseers  of  the  Parish  of  Walcot  c.  si.  a.  6. 

«       ^  -Tk     ,  Burial  Board, 

OT.  SWITHIN,  Bath.  District pariifh 

for  ecelesias- 
tical  purposes, 
Stet  20  &  21  Vict,  e,  81.  s,  6.  enacts  that  the  vestiy  of  any  parish, 
nev  parish,  townshipp  or  other  district  not  separately  maintaining  its 
own  poor,  and  whicn  has  no  separate  burial  ground,  may  appoint  a 
Burial  Board ;  and  such  vestry,  and  the  Burial  Board  appointed  bjr  it, 
shall  exercise  and  hare  all  the  j^owers  which  they  might  have  exercised 
and  had  if  such  parish,  new  parish,  township  or  district  had  had  a  sepa- 
rate burial  ground  before  stat  18  &  19  Vict.  e.  79. ;  provided  that  all  the 
powers  of  any  other  vestry  and  Burial  Board,  if  any,  shall  then  cease  and 
determine,  so  far  as  relates  to  such  parish,  new  parish,  township  or  district. 
A  mandamus,  reciting  that  the  parish  of  W,  had  been  divided  into  three 
pvishes  fcr  ecclesiastical  purposes,  and  that  the  vestry  of  the  parish  of 
St'  A,  being  one  of  them,  had  appointed  a  Burial  Board,  and  resolved 
that  a  burial  ground  should  be  provided,  and  that  the  Burial  Board 
should  be  authorized  to  incur  expences  for  that  purpose,  and  that  the 
Burial  Board  had  certified  that  49/.  bs.  2d.  was  required  for  defraying 
fipences  incurred,  and  directed  the  overseers  of  the  parish  of  W,  to  pay 
BQch  sum  to  the  clerk  of  the  Burial  Board ;  commanded  the  overseers 
to  paj  or  raise  the  said  sum  according  to  the  certificate.  Return :  that, 
before  the  meeting  of  the  vestry  of  St,  8.  for  determining  whether  a 
burial  groimd  should  be  provided  for  that  parish,  a  Buritd  Board  was 
appointed  for  the  original  parish  of  W.  Held  no  answer;  as  the 
appointment  of  a  Bunal  Board  for  the  original  parish  did  not  prevent 
the  ecclesiastical  narish  of  8t,  8.  from  appointing  a  separate  Burial 
Board  under  stat.  20  &  21  Vict.  c.  81.  *.  6. 

Ttf  ANDAMTJS  to  the  overseers  of  the  poor  of  the 
parish  of  Walcot  St.  Stoithin,  in  the  city  of  Bath. 
The  writ  recited  that  by  an  Order  in  Council,  dated  the 
5th  Marchy  a.  d.  1840,  made  upon  a  representation  of 
the  Commidsioners  for  building  new  churches,  the  parish 
of  fVakot  St.  Stoithin  was  divided  for  all  ecclesiastical 
purposes  whatsoever  into  three  distinct  and  separate 
parishes,  under  and  by  virtue  of  stat.  58  G.  8.  c.  45., 
intituled  "  An  Act  for  building  and  promoting  the  build- 
ing of  additional  churches  in  populous  parishes,^'  and 
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1862.       the  three  parishes  were  respectively  named  Walcot  St 
The  Queen     Stoithin,  St.  Saviour  and  Trinity:   that  the  parish  of 
Overseemof    '^^'  Saviour  did  not  separately  maintain  its  own  poor^ 
St.  Swithin    ^^^  ^^^  ^^*  theretofore  had  any  separate  burial  ground : 
that  since  the  division  the  inhabitants  of  each  of  the 
three   ecclesiastical  parishes   had   been  accustomed  to 
meet  in  separate  and  distinct  vestries  for  ecclesiastical 
purposes^  and  to  elect  separate  churchwardens :  that  it 
appearing  that  the  place  of  burial  in  the  parish  of  St, 
Saviour  was  insufficient^   the   churchwardens  of   that 
parish^  under  and  by  virtue  of  and  according  to  the 
statutes  concerning  the  burial  of  the  dead^  to  wit^  on  the 
27th  January^  a.d.  1859^  convened  a  meeting  of  the 
vestry  of  the  parish  of  SU  Saviour  for  the  special  pur- 
pose of  determining  whether  a  burial  ground  should  be 
provided  for  the  parish  of  St,  Saviour  pursuant  to  the 
said  statutes;  and   that   public  notice  of  such  vestry 
meetings  aud  of  the  place  and  hour  of  holding  the  same^ 
and  of  the  special  purpose  thereof,  was  given  in  the  usual 
manner  in  which  notices  of  the  meetings  of  the  vestry 
were  given  seven  days  before  holding  such  vestry  meet- 
ing ;  and  by  which  vestry  it  was  resolved  that  a  burial 
ground  should  be  provided  under  the  said  statutes  for 
the  parish  of  St,  Saviour;  and  a  copy  of  such  resolution, 
extracted  from  the  minutes  of  the  vestry,  and  signed  by 
the  chairman,  was  afterwards  sent  to  one  of  the  principal 
Secretaries  of  State  pursuant  to  the  said  statutes :  that 
after  such  resolution  the  vestry  appointed  certain  persons, 
being  not  less  than  three  nor  more  than  nine,  being  rate- 
payers of  the  parish  of  St.  Saviour,  to  be,  and  the  same 
became  and  were,  the  Burial  Board  of  the  parish  pursuant 
to  the  said  statutes  :  that  at  a  meeting  of  the  vestry  of 
the  parish  of  St.  Saviour,  duly  convened  and  held^  and  of 
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which  due  notice  was  given,  it  was  afterwards  resolved  1862. 
by  the  vestry^  according  to  the  provisions  of  the  said  The  Qdbui 
statutes^  that  the  Burial  Board  should  be  authorized  to  oyerseen  of 
incur  expences  to  the  amount  of  2700/.  in  providing  and  gj^'^l^xmii. 
laying  out  a  burial  ground  under  the  Burial  Acts,  and 
bnilding  the  necessary  chapel  or  chapels  thereon ;  and 
that  the  Board  should  be  authorized  to  borrow  any 
money  required  for  the  above  purposes,  and  to  charge 
the  future  poor  rates  of  the  said  parish  with  the  payment 
of  such  money  and  the  interest  thereof:  that  by  a  cer- 
tificate under  the  hands  of  certain  persons  being  mem- 
bers of  the  Burial  Board,  and  duly  authorized  to  exercise 
the  powers  of  the  Board,  the  said  persons,  on  the  28th 
November,  a.d.  1859,  certified  that  the  sum  of  492.  5«.  9cL 
was  required  for  defraying  expences  incurred  by  the 
Board  for  tbe  parish  of  St  Samour  in  carrying  into 
execution  the  said  Acts,  and  directed  the  overseers  of  the 
poor  of  the  parish  of  WaJcot  St  Swithin  to  pay  such 
sum  to  the  clerk  to  the  Burial  Board  for  and  on  behalf 
of  the  Board :  that  the  overseers  had  levied  and  collected 
firom  the  parishioners  of  the  parish  of  St  Saviour  a  sepa- 
rate rate,  for  the  purpose  of  paying  the  sum  of  49/.  5«. 
9d.,  so  certified  and  directed  to  be  paid,  but  that  the 
defendants  had  refused  to  pay  the  said  sum  to  the  derk 
of  the  Burial  Board  according  to  the  said  certificate,  or 
to  make  and  levy  a  rate  for  that  purpose.  The  writ  then 
commanded  the  defendants  to  pay,  or,  if  necessary,  raise 
the  sum  of  49/.  5s.  9c/.  to  pay,  to  the  clerk  of  the  Burial 
Board  for  the  parish  of  St  Saviour,  according  to  the 
certificate  of  the  Board,  pursuant  to  the  provisions  of 
state.  15  &  16  Vict  c.  85.  and  20  &  21  Vict  c.  81. 

Return.  That,  on  a  day  which  had  elapsed  before  the 
day  on  which  the  meeting  of  the  vestry  of  the  parish  of 
2  p  2 
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1862.  Sl  Saviour,  convened  for  the  special  purpose  of  deter- 
Tbe  QvssN  mining  whether  a  burial  ground  should  be  provided  for 
Orerseeraof  ^^^^  parish  pursuant  to  the  statutes  in  that  behalf^ 
St^Swithiii  ^^  holden,  to  wit,  on  the  25th  January^  a.d.  1859,  a 
meeting  of  the  vestry  of  the  original  parish  of  fValeot 
St,  Swithin,  duly  convened  for  the  special  purpose  of 
determining  whether  a  burial  ground  should  be  provided, 
under  the  statutes  in  such  case  made  and  provided,  for 
the  original  parish  of  Waleot  St.  Swithin,  and  of  which 
meeting  due  notice  had  been  given,  was  holden  in  and 
for  the  original  parish;  and  that  at  that  meeting  it 
was  resolved  by  the  vestry  of  the  original  parish  of 
Waleot  St  Swithin  that  a  burial  ground  should  be  pro- 
vided under  the  said  statutes  for  the  original  parish;  and 
the  vestry  did  then  and  there  at  the  said  meeting,  after 
passing  the  said  resolution,  appoint  nine  persons,  being 
ratepayers  of  the  original  parish  of  fValcot  St.  Stcitldn, 
to  be  the  Burial  Board  of  the  original  parish ;  and  that 
the  Burial  Board  so  appointed  continued  to  be  the 
Burial  Board  of  the  original  parish  thenceforth  until 
and  at  the  time  of  the  holding  of  the  meeting  of  the 
^  vestry  of  the  parish  of  St.  Saviour  hereinbefore  men- 
tioned, and  had  so  continued  from  thence  hitherto :  that 
before  the  holding  of  the  meeting  of  the  vestry  of  the 
parish  of  St.  Saviour,  convened  for  the  special  purpose 
of  determining  whether  a  burial  ground  should  be  pro- 
vided for  the  said  parish,  pursuant  to  the  statutes  in  that 
behalf,  a  committee  of  the  said  vestry  had  been  duly 
appointed  to  consider  the  expediency  and  best  means  of 
providing  a  burial  ground  for  the  parish  of  St.  Saviour; 
and  that  at  the  meeting  so  convened  and  holden  the 
written  report  of  the  committee  was  read  to  the  vestry, 
and  that  in  and  by  the  said  report  the  committee  reported 
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that  they  were  unanimously  of  opinion  in  recommending       1862. 

a  separate  burial  ground  for  the  parish  of  SL  Saviour  as    jj,^  Qumh 

almost  absolutely  necessary^  and  further  strongly  recom-  ''  „  of 

mended  the  formation  of  a  Burial  Board  for  the  said       Walcot 

St.  SwiTBiH. 
parish;  and  that^  after  the  report  had  been  so  read^  it  was 

at  the  said  meeting  unanimously  resolved  by  the  vestry 

that  the  report  be  adopted^  and  that  a  Burial  Board  for 

the  said  parish  be  at  once  formed ;  and  that^  save  as 

aforesaid^  it  was  not  resolved  by  the  vestry  at  the  said 

meeting  that  a  burial  ground  should  be  provided  under 

the  statutes  in  that  behalf  for  the  parish  of  St  Saviour, 

Demurrer,  and  joinder  therein. 

Petersdoiff  Set jt,  in  support  of  the  demurrer.— First. 
The  vestry  of  Si.  Saviour,  which  has  been  since  1840 
a  separate  and  distinct  parish  for  all  ecclesiastical 
purposes,  legally  appointed  a  Burial  Board  under  stat. 
20  &  21  Vict.  c.  81.  s.  5.  By  that  section  the  Burial 
Board  so  appointed  has  all  the  powers  which  they 
might  have  had  under  the  preceding  Acts  and  that 
Act,  if  such  parish  had  had  a  separate  burial  ground 
before  the  passing  of  stat.  18  &  19  Vict  c.  128.;  and 
by  sect.  13  of  this  latter  Act,  when  a  District  not 
separately  maintaining  its  own  poor,  but  forming  part  of 
a  pariah  maintaining  its  own  poor,  shall  have  a  Burial 
Board,  it  shall  be  lawful  for  such  Burial  Board  "  to  issue 
their  certificate  to  the  overseers  of  such  parish,*' "  for  pay- 
ment of  the  siuns  required  for  the  expenses  of  such  Burial 
Board.''  By  the  proviso  in  sect,  5  of  stat.  20  &  21  Vict 
c.  81.,  '*  all  the  powers  of  any  other  vestry  or  meeting 
and  Burial  Board,  if  any,  shall  then  cease  and  determine, 
80  far  as  relates  to  such  parish ;"  which  shews  that  it  was 
intended  that  an  ecclesiastical  parish  or  district  should 
have  the  power  to  appoint  a  Burial  Board  although  there 
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1862.        should  be  one  for  the  whole  parish.     {^Cockbum  C.  J. 

The  QussN    ^  ^^c  construction  contended  for  by  the  prosecutors  is 

Overseers  of    correct,  St.  Saviour  would  be  for  ever  exempt  from  con- 

St]swithih    *^^^*^g  *o  ^^  expense  which  had  been  incurred  by  its 

own  consent  before  it  had  been  formed  into  a  separate 

ecclesiastical  parish  or  district]     The  proviso  in  sect  5 

is  not  to  be  construed  as  extinguishing  any  powers,  either 

of  the  vestry  or  the  Burial  Board,  with  respect  to  expenses 

incurred  antecedently  to  St  Saviour  exercising  its  right 

to  separate  itself  fix)m  the  old  parish  with  regard  to 

burials.  In  this  case  the  original  parish  had  not  incurred 

any  expences  in  respect  of  a  burial  ground. 

Secondly.  The  resolution  for  the  adoption  of  the 
report  of  the  committee  of  the  vestry  of  St.  Saviour  "w^s 
in  eSect  the  passing  of  a  resolution  that  a  burial  ground 
should  be  provided  for  that  parish ;  divesting  it  of  the 
words  as  to  the  recommendation  of  the  committee,  it  was 
a  formal  resolution,  and  no  person  present  at  the  meet- 
ing could  have  misunderstood  it.  [He  referred  to  stat 
20  &  21  Vict.  c.  81.  s.  27.] 

Montague  Smith  (with  him  Kingdon). — ^Pirst.  The  sub- 
parish  of  St.  Saviour  J  having  constructively  concurred  in 
the  appointment  of  a  Burial  Board  for  the  whole  parish^ 
cannot  afterwards  appoint  a  separate  Burial  Board. 
All  the  previous  statutes  relating  to  burials  are  to  be  con- 
strued with  Stat  20  &  21  Vict.  c.  81.  According  to  the 
decision  in  the  preceding  case  (a),  it  was  competent  for  the 
vestry  of  the  original  parish  to  appoint  a  Burial  Board 
for  the  whole  parish,  and  upon  such  appointment  the 
sub-parish  became  unable  to  exercise  the  powers  given  to 
them  by  stat.  20  &  21  Vict.  c.  81.  s.  5. :  otherwise  there 
wovli  be  two  Burial  Boards  with  the  power  of  taxation 
{a)  See  p.  555. 
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in  the  aame  district     The  proviso  in  sect.  5,  that  upon        i862. 

the  appointment  of  a  Burial  Board  for  an  ecclesiastical  "xhe  Qubeh 

parish  or  district  the  powers  not  only  of  the  vestry  but    Q^g„^„  ^f 

of  the  Burial  Board  of  the  original  parish  shall  cease,   St^withih 

is  unintelligible  if  construed  to  operate  prospectively ;  it 

may  perhaps  have  been  intended  to  apply  only  to  the 

Burial  Boards  of  private  burial  grounds.    ICockburn 

C.  J.     This  is  an  instance  of  inartificial  legislation; 

the  proviso  would  more  properly  be  an  independent 

enactment   Blackburn  J.    In  Finery  appt..  The  Church- 

ttardefu  of  Tonbridge,  respts.  (a),  the  Court  held  that 

as,  under  stat.  18  &  19  Vict.  c.  128.  *.  12.,  an  eccle-     . 

siastical  parish  which  has  a  separate  burial   ground 

may  appoint  a  Burial  Board  for  itself,  the  rest  of  the 

parish  might,  by  implication,  appoint  a  separate  Burial 

Board  under  the  same  section.    Mellor  J.    By  sect  12  of 

Stat.  18  &  19  Vict  c.  128.,  a  parish  or  district  for  which 

a  burial  ground  has  been  provided  may  appoint  a  Burial 

Board,  and  yet  in  that  case,  construing  the  proviso  to 

Stat  20  &  21  Vict.  c.  81.  s.  5.  literally,  if  a  smaller  district 

within  it  subsequently  appoints  a  Burial  Board,  the 

powers  of  the  existing  Burial  Board  are  to  cease.] 

Secondly.  It  does  not  appear  that  a  valid  resolution 
that  a  burial  ground  should  be  provided  for  the  parish 
of  St,  Saviour  was  passed  by  the  vestry  of  that  parish. 
[He  referred  to  stat  15  &  16  Vict.  c.  85.  s.  10.]  [flJacA- 
bum  J.  At  most  that  is  only  a  defect  which  seems  to 
be  cured  by  stat.  20  &  21  Vict.  c.  81.  s.  27. ;  but  I  have 
some  doubt  whether  it  is  a  defect.  Crompton  J.  The 
return  is  rather  evasive  as  to  this;  the  report  of  the 
committee  recommended  a  separate  burial  ground  and 
the  formation  of  a  Burial  Board ;  after  that  a  resolution 
by  the  vestry,  that  the  report  be  adopted  and  that  a 

(«)  2  E.  ^'  E.  9. 
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lgO-2.       Burial  Board  for  the  pariBh  sliould  be  formed,  is  quite 
The  QuKEH    efficient.] 

Overseers  of 

Walcot  Petersdarff  Serjt.  was  not  called  upon  to  reply. 

CocKBUBN  C.  J.  This  is  a  case  of  great  doubt,  and  I 
do  not  without  great  hesitation  form  an  opinion  upon  it. 

The  question  is  whether  a  parish  for  ecclesiastical  pur- 
poses^ carved  out  of  a  common-law  parish,  is  entitled, 
under  stat.  20  &  21  Vict.  e.  81.  s.  5.,  to  appoint  a  Burial 
Board  for  itself,  in  order  to  the  obtaining  of  a  separate 
burial  ground,  there  being  already  a  Burial  Board  esta- 
blished for  the  entire  parish,  of  which  it  is  a  component 
part.  Section  5,  in  terms,  gives  power  to  such  a  part  of 
a  parish  to  appoint  its  own  Burial  Board  and  establish 
its  own  burial  ground ;  and  provides  that,  on  its  taking 
the  necessary  steps  for  that  purpose,  all  the  powers  of 
the  general  vestry  of  the  entire  parish,  and  of  the  Burial 
Board  already  constituted,  shall  at  once  cease  and  deter- 
mine so  far  as  relates  to  it. 

If  that  section  stood  alone,  nothing  could  be  clearer. 
But  a  di£Sculty  arises  in  giving  a  construction  to  that 
section  according  to  its  plain  meaning,  consistently 
with  the  enactments  in  other  statutes  which  are  to 
be  read  with  it.  The  great  diflSculty  is  that,  under 
powers  given  by  the  previous  Acts,  the  vestry  of  the 
entire  parish  are  entitled  to  appoint  a  Burial  Board 
and  establish  a  burial  ground  for  the  entire  parish, 
and  such  Burial  Board  is  empowered  to  borrow  money 
for  the  purposes  of  the  burial  ground,  and  to  charge  the 
rates  of  the  entire  parish  with  the  payment  of  principal 
and  interest.  They  are  to  apportion  the  charge  over 
the  componb:?t  parts,  if  each  part  maintains  its  own 
poor  and  has  its  0^*^^  poor  rate ;  but,  if  not,  as  in  the 
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present  case,  they  are  to  issue  their  certificates  to  the  1862. 
overseers  to  levy  out  of  the  general  poor  rates  the  ivhole  Tho  Queen 
amount  required.  But  if^  after  a  general  Burial  Board  overseen  of 
has  been  appointed,  and  a  common  burial  ground  has  g^  swmiiii. 
been  obtained  for  a  whole  parish,  and  a  charge  has 
been  imposed  on  the  rates  of  the  whole  parish,  a  District 
parish  may  proceed,  under  the  5th  section,  to  appoint  a 
Burial  Board  and  establish  a  separate  burial  groimd  of 
its  own,  there  is  great  difficulty,  though  the  solution 
of  it  is  not  necessary  to  the  decision  of  this  case,  in 
saying  how  the  powers  of  the  vestry  of  the  whole 
parish  are  to  be  kept  alive,  so  as  to  enable  that  body  to 
compel  the  District  parish  to  contribute  its  share  towards 
the  common  liability  which  has  been  already  incurred 
and  chained  upon  the  rates  of  the  whole  parish.  The 
enactment  is  express  that,  on  the  exercise  by  the  Distinct 
parish  of  the  powers  given  to  it  by  that  section,  the 
powers  of  the  general  Burial  Board  are  at  once  to  cease 
as  to  the  District  parish,  and  therefore  the  power  of 
granting  certificates  to  the  overseers  is  at  an  end; 
and  there  is  no  other  mode  of  making  the  District 
parish  contribute.  On  the  other  hand,  when  we  look  to 
that  part  of  the  proviso  in  the  same  section,  which,  until 
a  burial  ground  shall  be  provided  for  the  new  parish  or 
District,  with  respect  to  the  burial  of  parishioners  of 
such  new  parish  or  District  in  the  burial  ground  pro- 
vided under  previous  Acts  for  the  whole  parish  out  of 
rates  to  which  the  new  parish  or  District  shall  contribute 
or  be  liable,  confers  upon  the  incumbent  of  the  new 
parish  or  District  the  same  rights,  duties  and  fees  as  if 
that  burial  ground  were  exclusively  the  burial  ground  of 
such  new  parish  or  District,  it  seems  plain  that  the 
L^slature  did  contemplate  that  a  District  burial  ground 
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1862.        might  be  superadded  to  that  already  provided  for  the 

I  TheQuEBN'   ^^^^^  parish.   When  it  becomes  necessary  to  decide  that 

^'  question,  it  may  probably  be  held  that  the  powers  of 

Walcot       the  general  Board,  though  superseded  with  respect  to 

the  new  parish  or  District  for  the  future,  are  yet  kept 

alive  with  reference  to  expenses  and  liabilities  already 

incurred.     It  is  sufficient  to  have  suggested  this  as  a 

difficulty  in  considering  what  is  the  proper  construction 

to  be  put  on  the  5  th  section. 

With  reference  to  the  facts  of  the  present  case,  and  in 
the  midst  of  this  complicated,  confused  and  eihbrangled 
legislation  the  only  safe  course  being  to  adhere  and 
give  effect  to  the  plain  .meaning  of  the  terms  used, 
I  come  to  the  conclusion  that,  although  a  Burial  Board 
may  have  been  appointed  and  a  burial  ground  esta- 
blished for  the  whole  parish,  that  does  not  supersede 
the  power  of  the  District  parish,  under  stat.  20  &  21 
Vict.  c.  81.  8.  5.,  to  appoint  a  Burial  Board  and  provide 
a  separate  burial  ground  for  itself.  Upon  this  view  our 
judgment  on  this  mandamus  and  return  must  be  for  the 
Crown, 

Crompton  J.  We  have  to  consider  the  effect  of  stat 
20  &  21  Vict  c.  81.  s.  5.,  where  a  Burial  Board  has 
been  appointed  by  a  smaller  ecclesiastical  parish  or  dis- 
trict, after  the  appointment  of  a  Burial  Board  for  the 
whole  parish.  In  the  preceding  case  (a)  I  expressed 
myself  as  feeling  difficulties  as  to  the  construction  of 
that  section;  and  I  am  not  able  now  to  solve  the 
difficulty  as  to  the  right  of  creditors. 

We  have  to  see  whether  the  prosecutors  of  this  man- 
damus have  brought  themselves  within  that  section,  or 

(a)  See  p.  556. 
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whether  there  is  anything  in  the  return  to  take  them        1862. 

out  of  it     Upon   the  whole  I   think   that,   on  this    xhccQuMH 

record,  the  prosecutors  are  within  sect  5.    We  ought    ovp„^^„  ^f 

to  keep  as  near  to  the  words  of  the  statute  as  we  can.    .,  Walcot 
^  St.  SwiTHiN. 

It  appears  from  the  writ  that  St  Saviour  is  a  new 
parish  for  ecclesiastical  purposes,  not  separately  main- 
taining its  own  poor,  and  that  it  had  no  separate  burial 
ground ;  and  therefore  it  is  not  within  stat  18  &  19  Vict 
c.  128.  ss.  12  &  13.  But  is  it  not  within  stat.  20  &  21 
Vict.  c.  81.  8.  5.  ?  By  that  section  the  vestry  of  a  new 
parish,  riot  separately  maintaining  its  own  poor,  and 
which  has  no  separate  burial  ground,  may  appoint  a 
Burial  Board  with  aU  the  powers  of  a  Burial  Board 
for  the  whole  parish  under  previous  Acts,  and  among 
others  the  power  of  issuing  certificates  to  the  over- 
seers of  the  parish  for  taxing  that  part  of  the  parish 
which  has  come  to  the  resolution  of  providing  a  separate 
burial  ground ;  and  there  is  a  proviso  that  then  all  the 
powers  of  the  vestry  and'  of  the  Burial  Board  for  the 
whole  parish  shall  cease  as  to  the  new  ecclesiastical  parish. 
But  for  that  proviso,  there  would  be  much  in  Mr.  Smith's 
argument  that  when  a  Burial  Board  has  been  appointed 
for  the  whole  parish,  including  one  or  more  parishes  for 
ecclesiastical  purposes,  those  parishes  would  not  have  the 
power  to  appoint  a  separate  Burial  Board ;  just  as  when 
one  of  two  sets  of  magistrates,  having  concurrent  juris- 
diction, gets  seisin  of  a  matter  the  other  is  functus 
officio, — though  that  is  not  exactly  a  parallel  case,  because 
the  two  bodies  in  the  present  case  are  not  to  do  precisely 
the  same  thing.  I  should  have  doubted  whether,  in 
order  to  get  rid  of  the  difficulty,  we  might  not  have 
strained  the  language  of  the  proviso  in  sect  5,  as  intro- 
duced per  incuriam,  or,  for  greater  caution,  to  guard 


582  EASTER  TERM. 

1862.        againat  any  thing  whether  possible  or  impossible ;  bat, 

The  QuKEN    ^  *^®  subsequent  part  of  the  proviso,  the  framers  of  the 

Overseers  of    ^^^  distinctly  contemplate  the  case  of  a  smaller  ecdesi- 

Walcot       astical  parish  appointing  a  separate  Burial  Board,  where 

a  burial  ground  has  been  already  provided  for  the 

whole  parish,  because  it  says, ''  If  any  burial  ground  has 

been  or  shall  be  provided  under  the  recited  Acts  for  the 

burial  of  the  dead,  or  any  or  either  of  them,  for  any 

parish  or  parishes  out  of  rates  to  which  such  new  parish 

or  district,  or  any  part  thereof,  shall  have  contributed  or 

contribute  or  be  liable.'^    If  the  smaller  ecclesiastical 

parish  is  in  a  large  parish,  it  may  be  convenient  for  its 

inhabitants  to  have  their  own  burial  ground. 

The  possible  solution  of  the  difficulty,  where  a  liability 
has  been  previously  thrown  on  the  whole  parish,  may  be 
that  the  proviso  restrains  the  Burial  Board  of  the  whole 
parish  from  doing  any  act  to  lay  any  fresh  burden  upon 
the  new  ecclesiastical  parish,  but  that  their  powers  to  carry 
out  what  has  been  already  begun,  and  as  to  liabilities 
already  incurred,  continue  in  force.  Unless  the  Courts 
hold  that  existing  liabilities  remain  and  cannot  be  got 
rid  of,  and  that  the  powers  of  the  Burial  Board  of 
the  whole  parish  quoad  those  liabilities  remidn  also,  the 
Legislature  must  interfere.  However  that  may  be,  the 
Legislature  appear  to  have  given  the  smaller  part  of 
the  parish,  which  has  been  constituted  an  ecclesiastical 
parish,  power  to  provide  a  separate  burial  ground,  and 
to  tax  themselves  for  that  purpose. 

Blackburn  J.  The  difficulty  in  the  present  case 
arises  from  the  necessity  of  construing  these  statutes 
together.  The  proviso  in  sect.  6  of  stat.  20  &  21  Vict. 
c.  81.  appears  to  have  been  framed  without  reflecting 
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on  all  the  matters  to  ivliieh  it  would  apply ;  but  we  must  1862. 
construe  it  as  if  the  Legislature  had  in  its  mind  all  the  xhe  Queeh 
previous  enactments.  By  the  earlier  statutes  the  whole  o^^yJ^„  ^ 
parish  was  empowered  to  appoint  a  Burial  Board  without  ^  ^i-cor 
any  limitation;  subsequently^  smaller  parishes  or  districts 
within  the  whole  parish  were  enabled  to  do  the  same. 
And,  by  stat  20  &21  Vict  c.  85.  $.  5.,  when  the  smaller 
parish  has  appointed  a  Burial  Boards  it  "  shall  exercise 
and  have  all  the  powers  which  they  might  have  exercised 
and  had''  under  the  former  Acts.  If  both  the  original  and 
the  district  parish  choose  to  appoint  a  Burial  Board,  it  is 
not  said  in  terms  that  the  exercise  of  its  powers  by  the 
one  shall  take  away  the  powers  of  the  other.  I  agree 
with  Mr.  Smith  that  we  cannot  suppose  that  the  Legis- 
lature meant  that  there  should  be  two  concurrent  Burial 
Boards  exercising  the  same  powers  at  the  same  time  in 
the  same  district;  nor  that  there  should  be  a  race 
between  them^  and  that  the  parish  which  first  appointed 
a  Burial  Board  should  preclude  the  other  from  appoint- 
ing one.  I  think  the  proviso  was  introduced  to  prevent 
that  absurdity;  because  it  provides  that,  upon  the 
appointment  of  a  Burial  Board  for  the  new  parish,  "  all 
the  powers  of  any  other  vestry  or  meeting  or  Burial 
Board,  if  any,  shall  then  cease  and  determine,''  so  far 
as  relates  to  such  new  parish.  And  what  follows  in 
the  same  proviso  shews  that  the  Legislature  contem- 
plated the  case  might  arise  in  which  the  whole  parish 
had  previously  appointed  a  Burial  Board,  and  that 
Board  had  proceeded  to  provide  a  burial  ground. 
Therefore  the  Court  is  bound  to  come  to  the  conclusion 
that  the  smaller  ecclesiastical  parish  may  appoint  a 
Burial  Board  and  provide  a  separate  burial  ground ; 
and,  when  they  do  so,  the  powers  of  the  Burial  Board 
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1862.  ^^  ^^^  whole  parish  shall  cease  as  to  the  smaller  eode- 
The  QosEM  slMtical  parish.  And  this  would  be  just  and  proper,  if 
^     ^-      .a  clause  had  been  inserted  that  the  rights  of  creditors 

Overseers  of  ° 

Walcot  should  be  preserved.  I  think  it  is  probable  that  the 
St.  SwiTHiN.  ^  *^ 

proviso  wUl  be  construed  as  if  the  words  ''  except  so 
far  as  is  necessary  to  discharge  existing  liabilities''  were 
in  it^  though  that  would  be  a  considerable  strain  upon 
the  words. 

Mellor  J.  I  share  in  the  doubts  and  hesitation 
expressed  by  the  Lord  Chief  Justice  and  the  other 
members  of  the  Court :  and  I  should  have  wished  for 
further  time  to  consider  the  matter  if  I  did  not  believe 
that  we  have  obtained  all  the  aid  which  we  can  expect. 
I  was  at  first  struck  with  Mr.  Smithes  view  that  the 
smaller  parish  cannot  appoint  a  separate  Burial  Board 
when  the  whole  parish  has  appointed  a  Burial  Board 
and  obtained  a  burial  ground ;  but  upon  consideration 
I  am  not  able  to  adopt  it^  and  therefore  I  agree  with 
the  rest  of  the  Court. 

I  also  agree,  as  to  the  construction  of  stat.  20  &  21 
Fict,  c,  81.  8.  5.,  that  it  will  probably  be  held  that  the 
new  ecclesiastical  parish  shall  remain  liable  to  rates  for 
the  charges  which  have  been  already  incurred^  and  that 
the  effect  of  the  proviso  for  the  cesser  of  the  powers  of 
the  Burial  Board  of  the  whole  parish  will  be  to  restrain 
the  further  exercise  of  their  powers  to  lay  any  fresh 
burden  upon  the  new  ecclesiastical  pariah.  I  hope  that 
a  subordinate  sense  will  satisfy  the  words  of  the  proviso; 
and^  at  all  events,  that  the  result  will  be  not  to  damage 
the  security  of  the  rates  in  respect  of  liabilities  already 
incurred. 

Judgment  for  the  Crown. 
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1862. 


The  Queen  against  Haywabd.  Wednesdaif, 

AprU  30th. 


By  The  Municipal  CorpoTation  Act,  6  &  6  ^.  4.  c.  76.  *.  103.,  where  a  5  a  g  nr  4  * 

borough  has  a  separate  Court  of  Quarter  Sessions,  the  power  of  appoint-  C.      //^' 

ing  the  clerk  of  the  peace  is  in  the  Council  of  the  borough;  and,  by  V^'    .*:    j' 

seel  105/  the  Court  of  Quarter  Sessions,  of  which  the  Recorder  is  sole  ^^^^ 

Judge,  "  shall  have  cognizance  of  all  crimes,  offences,  and  matters  what-  pf   j.  ^/*^ 

soever  cognizable  by  any  Court  of  Quarter  Sessions  of  the  peace  for  ^       ^-^ 

counties ;'   provided,  among  other  things,  that  no  Recorder,  by  virtue  ^^^^'^^ 

of  his  office,  shall  have  power  "to  exercise  any  of  the  powers  herein  ^^^''^^^^' 
spedally  vested  in  the  Council"    Held,  tiiat  the  power  of  removing  the 
clerk  of  the  peace  was  in  the  Recorder. 

INFORMATION  in  the  nature  of  a  quo  warranto  for 
usiirping  the  o£Bice  of  clerk  of  the  peace  of  the  city 
of  Rochester. 

Plea.  That  the  city,  of  Rochester  is  an  ancient  city, 
and  is  one  of  the  boroughs  mentioned  and  referred  to  in 
Schedule  A.  in  stat.  5  &  6  7^.  4  e.  76.  as  the  borough  of 
Rochester ;  and  that  the  mayor  and  citizens  of  the  said 
city  and  the  said  corporation  are  one  body  corporate  and 
politic,  by  the  name  of  Mayor,  Aldermen  and  Citizens  of 
the  city  of  Rochester,  and  that  in  the  said  city,  pursuant 
to  the  provisions  of  the  said  Act,  there  of  right  ought  to 
have  been  one  mayor  and  divers  aldermen  and  council- 
lors of  the  said  city :  and  that,  under  and  by  virtue  of 
the  said  Act  of  Parliament,  a  separate  Court  of  Quarter 
Sessions  of  the  Peace  had  been  holden  in  and  for  the 
said  city,  and  there  of  right  ought  to  be  a  Recorder 
of  and  for  the  said  city  :  and  that  there  of  right  ought 
to  have  been,  under  the  said  Act  of  Parliament,  a  fit 
person  to  be  clerk  of  the  peace  of  the  said  city  during 
his  good  behaviour;  and  that  the  place  and  office  of 
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1862.  clerk  of  the  peace  of  the  said  city  was  a  puhlic  office 
The  Queen  *°^  ^  place  and  o£Sce  of  great  trust  within  the  said  city 
Hatward  touching  the  administration  of  public  justice  within  the 
same :  that  after  the  passing  of  the  said  Act  of  Parlia- 
ment, and  after  the  mayor^  aldermen  and  councillors 
of  the  said  city  had  been  duly  elected  pursuant  to  the 
provisions  of  the  said  Act  of  Parliament,  and  after  the 
said  separate  Court  of  Quarter  Sessions  of  the  Peace 
had  been  granted  pursuant  to  the  provisions  of  the  said 
Act  of  Parliament,  to  be  holden  in  and  for  the  said  city, 
and  after  the  Recorder  of  and  for  the  said  city  had  been 
appointed  pursuant  to  the  provisions  of  the  said  Act,  to 
wit,  on  &a,  the  mayor,  aldermen  and  councillors  of  the 
said  city  for  the  time  being,  then  being  the  Council  of 
the  said  city,  duly,  and  according  to  the  provisions  of 
the  said  Act  of  Parliament,  appointed  the  defendant, 
then  being  a  fit  person  in  that  behalf,  to  be  clerk  of  the 
peace  of  the  said  city  during  his  good  behaviour,  and 
the  defendant  then  and  there  accepted  the  office  of  the 
clerk  of  the  peace  of  the  said  city,  and  then  and  there 
became  and  was  the  clerk  of  the  peace  for  the  said  city. 
Averment,  that  by  virtue  thereof  he  claimed  the  office. 
Verification. 

Replication.  That,  after  the  defendant  was  appointed 
clerk  of  the  peace  of  the  said  city,  he  grossly  misbehaved 
himself,  in  that  he,  being  a  trustee  of  certain  moneys  for 
certain  persons,  did,  with  intent  to  defraud  them,  con- 
vert  and  appropriate  certain  part  of  the  said  moneys  to 
and  for  his  own  use,  without  their  consent  or  knowledge : 
and  thereupon  afterwards,  and  before  his  removal  from 
his  office  as  thereafter  mentioned,  a  bill  in  Chancery  was 
preferred  by  one  O.  E.,  ailing  that  the  defendant  had 
embezzled  part  of  the  said  trust  moneys  by  sales  of 
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stock  wbich  came  into  his  hands  as  surviving  trustee  1862. 
thereof,  and  praying  that  a  certain  partnership  between  The  Quesh 
him  and  the  defendant  might  be  declared  to  be  dissolved ;  hatward. 
and  thereupon  the  defendant  put  in  his  answer,  and  stated 
that  he  had  sold  part  of  the  said  stock,  and  received  the 
proceeds  thereof,  and  applied  the  same  to  his  own  use ; 
and  the  Court  decreed  that  the  said  partnership  was  dis* 
solved :  and  afterwards,  and  before  the  removal  of  the 
defendant  from  his  office,  it  became  and  was  publicly 
known  and  notorious  in  the  said  city  that  the  defendant 
had  so  misbehaved  himself:  and  thereupon  the  Council 
of  the  said  city  summoned  the  defendant  to  appear  be- 
fore them  to  shew  cause  why  he  should  not,  on  account 
of  such  misbehaviour,  be  removed  from  his  office ;  but 
the  defendant  did  not  appear  or  answer  the  charge :  and 
the  Council  resolved  that,  on  account  of  such  misbeha* 
viour,  the  defendant  be  removed  from  the  said  office,  and 
the  Council  did  accordingly  remove  him ;  and  afterwards, 
duly  and  according  to  the  provisions  of  the  said  Act  of 
Parliament,  appointed  H,  fFickhatn,  then  being  a  fit  per- 
son, to  be  derk  of  the  peace  of  the  said  city  during  his 
good  behaviour,  who  accepted  the  said  office. 
Demurrer,  and  joinder  therein. 

Mellish  (with  him  Macnamara),  for  the  defendant— » 
First.  The  power  to  remove  the  clerk  of  the  peace  of 
a  borough  having  a  Court  of  Quarter  Sessions  is  in  the 
Recorder ;  and  the  Town  Council  have  no  jurisdiction 
to  remove  him. 

Although  under  The  Municipal  Corporation  Act, 
5  &  6  ^.  4.  c.  76.  8.  103.,  the  clerk  of  the  peace  for 
such  a  borough  is  appointed  by  the  Town  Council, 
he  is  not  a  corporate  officer.     Before  that  statute  the 

VOL.  II.  2  Q  B.  &  s. 
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1862.  offices  of  town  derk  and  clerk  of  the  peace  in  borongbs 
The  QuESN  were>  in  most  cases,  hj  the  terms  of  the  charters,  miited 
Hatward.  ^  the  same  person.  But  Regina  t.  The  Recorder  of 
Carmarthen  {a\  where  it  was  held  that  notice  of  appeal 
against  a  borough  rate,  under  stat.  5  &  6  fF.  4.  c.  76. 
8,  92.,  must  be  given  to  the  town  derk,  and  need  not 
be  given  to  the  derk  of  the  peace,  shew9  that,  since 
that  statute,  the  derk  of  the  peace  is  an  officer  of  the 
Court  of  Quarter  Sessions.  Lord  Denman  said,  p.  759 : 
"  The  Act  which  creates  the  clerk  of  the  peace  imposes 
upon  him  no  duties  to  the  Town  Council/'  And  Dttle^ 
dale  J.  said,  p.  760:  "Stat  5  &  6  fF.  4.  <r.  76.  #.  92.  puts 
the  borough  rate  on  the  footing  of  a  county  rate ;  we  are, 
therefore,  to  see  what  is  adapted  to  the  circumstances 
of  each  case.  In  that  of  a  county  rate,  the  officer  of 
the  party  making  the  rate  is  the  clerk  of  the  peace ;  in 
that  of  a  borough  rate,  it  is  the  town  clerk.  It  is  tme 
that  stat.  67  G.  3.  cr.  94.  «.  2.  names  the  derk  of  the 
peace ;  but,  imder  The  Munidpal  Corporation  Act,  the 
derk  of  the  peace  of  a  borough  does  not  act  as  the 
derk  of  the  peao&  of  a  county  does.''  [^Blackburn  J. 
Does  it  follow  that  he  is  not  a  corporate  officer,  so 
as  to  bring  him  under  the  power  of  the  Town  Coun- 
cil ?]  In  Regina  v.  Grimsliaw  (b),  where  the  question 
was,  whether  the  relator  in  a  quo  warranto  for  executing 
the  office  of  coroner  of  the  borough  of  Wigan,  in  which 
judgment  had  been  given  for  the  Crown  (c),  was  entitled 
to  costs,  Patteson  J.  held  that,  since  The  Munidpal  Cor- 
poration Act,  the  coroner  was  not  a  corporate  officer 
within  the  meaning  of  stat.  9  Ann.  c.  20.,  and  said, 
pp.  261—262 :  ''He  is  the  Queen's  officer,  his  duties  are 
entirely  independent  of  the  corporation,  and  although 

(a)  7  A.j-K  766.  (b)  6  D.  ^  I.  249. 

(r)  See  10  Q.  B.  747. 
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he  is  appointed  by  the  corporation,  it  does  not  make  him        1862. 
their  oflBlcer."     Those  observations  apply  to  the  clerk  of    The  Queen. 
the  peace,  who  also  is  a  new  officer  in  boroughs.     The     haiwabd, 
rule  of  law  is  that  officers  of  a  Court  are  responsible  to 
the  Court  of  which  they  are  officers,  not  to  the  persons 
who  appointed  them.     The  office  of  a  Court  of  record 
is  removable  by  the  Court  whether  he  was  appointed  by 
the  Court  or  not :  thus  the  clerk  of  assize  is  appointed  by 
the  senior  Judge  for  that  circuit  at  the  time  of  the  vacancy, 
but  he  is  removable  by  any  Judge  of  assize.     [Cromp' 
ton  J.    That  is^  by  the  Judge  who  is  in  the  same  position 
as  the  person  who  appointed  him.]     In  6  Bac.  Abr.  48, 
7th  ed.,  *'  Offices  and  Officers''  (M.),  it  is  said  :  "  If  the 
King  grants  an  office  in  any  of  the  Courts  at  Westmin^ 
iter  the  Judges  may  remove  such  an  officer  for  insuffi- 
ciency, and  are  the  proper  persons  to  judge  of  his  abilities ; 
4  Mod.  30,  ai^endo ;"  which  was  the  case  of  Jones  v. 
The  Bishop  of  Llandaff.     And  then  the  case  of  Vaux 
V.  Jefferen  (a)  is  cited,  in  which  a  filazer  of  the  Common 
Pleas  was  discharged  from  his  office  for  being  absent 
during  two  years,  and  for  fanning  his  office  from  year 
to  year  without  leave  of  the  Court.     ICrompton  J.     In 
Rex  V.  The  Corporation  of  Wells  (A),  which  was  a  man- 
damus to  restore  Serjeant  Burland  to  the  recordership 
from  which  the  corporation  had  removed  him,  the  Court 
thought  that  the  corporation  had  power  to  remove  him 
if  there  had  been  misconduct  justifying  his  removal. 
Blackburn  J.  referred  to  Regina  v.  The  Corporation  of 
Ipswich  (c)  :    and   Mellor  J.   referred  to    Rex  v.   The 
Mayor  of  Bridgewater  (cf).]     The  clerk  of  the  peace  of 

(a)  2  Dy,  114  5. ;  2  RoU.  Abr.  155  (0).  pL  4. 

(*)  4  Bwr.  1999. 

(c)  2  Li,  Raym,  1233.  (d)  6  A.  4-  E.  339. 
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1862.        a  county  is  removable  by  the  Quarter  Sessions  of  the 
The  QnB£H '  county ;    Harcourt  v.   Fax  («),  Rex  v.   Uayd  (A).    A 
Hatwasu.     coroner,  indeed,  is*  removable  by  the  Lord  Chancellor; 
but  there  is  a  special  reason  for  that. 

The  office  of  clerk  of  the  peace  in  a  borough  is  a  new 
office  created  by  statute,  and  the  question  is,  on  a  proper 
construction  of  the  statute  creating  the  office,  in  whom 
is  the  power  of  removal  vested,  no  express  power  to 
remove  being  given.  By  sect.  103  of  stat.  5  &  6  WA. 
c.  76.,  after  the  grant .  of  a  separate  Court  of  Quarter 
Sessions,  the  Town  Council  is  to  appoint  "  a  fit  person 
to  be  clerk  of  the  peace  during  his  good  behaviour :" 
and,  in  the  event  of  his  being  accused  of  misconduct, 
it  is  important  that  he  should  be  tried  by  a  tribunal 
which  has  power  to  caU  witnesses  and  examine  them 
on  oath  and  send  for  papers,  and  whose  determination 
may  be  removed  into  this  Court  by  certiorari.  By 
sect.  105  all  the  judicial  powers  incident  to  the  county 
Quarter  Sessions  are  given  to  the  Recorders  of  bo- 
roughs, and  therefore  the. power  of  removing  thederk 
of  the  peace :  and  the  proviso,  which  excepts  the  power 
of  making  a  county  rate,  and  to  grant  licences,  ''  or  to 
exercise  any  of  the  powers  herein  specially  vested  in  the 
Council  of  such  borough,''  shews  how  general  the  power 
of  the  Recorder  is.  Clerks  of  the  peace  of  boroughs 
are  put  in  the  same  position,  in  all  respects,  as  derks  of 
the  peace  for  counties.  Then  stat.  1  fV.  ff  M,  sess.  1. 
c.  21. «.  6.,  which  provides  for  the  suspension  or  discharge 
of  the  latter,  having  given  to  the  Quarter  Sessions  of 
the  county  jurisdiction  to  determine  the  matter  judi- 
cially, it  follows  that  the  power  of  removing  the  derk 

(a)  4  Mod.  167;  1  Show.  42a  556;  12  Mod.  42;  affirmed  in  Fir- 
liament,  1  Shaw.  Pari.  Ca.  158. 

(b)  2  Sir.  996. 
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of  the  peace  in  boroughs  cannot  be  a  power  specially        1862. 
Tested  in  the  Town  Council  within  the  exception  in  the    The  Qukem 
proviso  to  sect  105.     The  cases  decided  on  sect.  106     hatwabo. 
of  Stat  5  &  6  fF.  4  <r.  76.  as  to  the  power  of  the  Re- 
cords to  try  appeals  against  orders  of  removal  shew 
that  he  has  every  jurisdiction  which  the  Quarter  Ses- 
sions in   counties  have^  unless  it  is  expressly  taken 
from  him  by  the  proviso;    Regina  v.  Hie  Inhabitants 
of  St  Edmunds,  Salisbury  (a),  Regina  v.   The  Justices 
of  Suffolk  (b\  Regina  v.  The  Justices  of  Shropshire  {e). 
[He  also  cited  Regina  v.  The  Recorder  of  Hull  (</).] 

Secondly.  The  defendant  had  not  committed  an  offence 
of  such  a  nature  that  he  could  be  lawfully  removed. 
[The  Court  intimated  that  they  would  decide  the  first 
point  before  hearing  the  argument  on  the  second.] 

Lush  (with  him  Prentice),  for  the  prosecutors. — 
First.  The  clerk  of  the  peace  in  boroughs  is  not  an 
officer  of  the  Court  of  Quarter  Sessions ;  his  position 
differs  from  that  of  a  clerk  of  the  peace  in  counties, 
though  the  duties  are  similar ;  Harding  v.  Pollock  {e). 
In  the  county  the  clerk  of  the  peace  is  deputy  of  the 
custos  rotulorum  who  was  appointed  by  the  Crown,  and 
therefore  he  was  removable  by  the  custos  rotulorum ; 
Dickenson's  Quarter  Sessions,  by  Talfourd,  p.  64, 6th  ed. 
[Blackburn  J.  Stat.  37  H  8.  c.  1.  treats  the  clerk  of 
the  peace  as  a  distinct  officer,  and  not  as  the  deputy  of 
the  custos  rotulorum.  Sect  3  enacts  that  every  custos 
rotulorum  shall  '' nominate,  elect,  appoint  and  assign 
all  and  every  person  and  persons  which  hereafter  shall 
be  clerks  of  the  peace  •  \  .  .  and  to  give  and  grant 

(a)  2  Q.  B.  72,  (h)  2  Q.  B.  85. 

(e)  Id.  87.  (d)  8  A.  4'  E.  638. 

(e)  6  Bing.  25. 
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1862.  the  said  office  and  offices  of  the  clerkship  of  the  peace  to 
The  QuEKs  ^^^^  ^^1®  person  instructed  in  the  laws  of  this  realm^ 
Hatward.  ^  ®^*^  ^^  ^^^^  ^^  exercise  and  occupy  the  same,  to 
hold  and  enjoy  the  same  during  the  time  that  the  said 
custos  rotulorum  shall  occupy  and  exercise  the  aforesaid 
office  of  custos  rotulorum,  so  that  the  said  clerk  demean 
him  in  the  said  office  justly  and  honestly  :  And  that  it 
shall  be  lawful  to  every  such  grantees  of  the  said 
clerkship,  to  occupy  and  enjoy  the  same  office  of  the 
clerkship  of  the  peace,  by  himself,  or  by  his  sufficient 
deputy  instructed  in  the  laws  of  this  realm,  so  that 
the  same  deputy  be  admitted,  taken  and  reputed  by 
the  said  custos  rotulorum,  to  be  sufficient  and  able  to 
exercise,  occupy,  keep  and  enjoy  the  same  office/' 
Mellish  referred  to  the  judgment  of  Holt  C.  J.  in  Har- 
court  V.  Fox  (a).]  Stat.  37  H.  8.  c.  1.  only  alters  the 
tenure  of  the  office.  [He  referred  to  Dickenson's  Quar- 
ter  Sessions,  by  Talfourd,  p.  96,  5th  ed.]  By  stat.  1  W. 
^  M,  sess,  1.  c.  21.  s,  5.  ^'  the  custos  rotulorum,  or  other 
person,  tp  whom  of  right  it  doth  or  shall  belong  to  nomi- 
nate or  appoint  the  derk  of  the  peace  for  any  county, 
riding,  division,  or  other  place,  shall,  from  time  to  time, 
where  the  office  of  the  clerk  of  the  peace  now  is,  or  here- 
after shall  be  void,  nominate  and  appoint  one  able  and 
sufficient  person  residing  in  the  said  county,  riding, 
division,  or  other  place,  for  which  he  is  so  appointed  or 
to  be  appointed  clerk  of  the  peace,  to  execute  the  same  by 
himself  or  his  sufficient  deputy,  and  to  take  and  receive 
the  fees,  profits,  and  perquisites  thereof,  for  so  long  time 
only  as  such  clerk  of  the  peace  shall  well  demean  him- 
self in  his  said  office.^'  Sect  6,  which  gives  the  power 
of  removing  the  clerk  of  the  peace  to  the  justices  in 

(a)  1  Show.  529,  530. 
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Quarter  Sessions^  does  not  take  it  away  from  the  custos        1862. 
rotulonim  :  the  Quarter  Sessions  have  that  power  con-    The  Queex 
currently  with  him.     At  any  rate  that  statute  does  not     hatwabd. 
apply  to  boroughs :  the  words  "  other  person/'  in  sect.  5, 
had  reference  to  the  counties  palatine  of  Durham  and 
Lancaster.     [^CockbumC.  J.     It  is  admitted  thatstat. 
\  W.  ^  M.  sess.  1.  c.  21.  does  not  embrace  this  case.] 

It  is  a  general  principle  that  oflBicers  holding  office 
during  good  behaviour  are^  in  the  absence  of  any  pre- 
scription^ custom  or  enactment  to  the  contrary^  removable 
by  the  person  in  whom  the  appointment  is  vested :  e.  g. 
"The  parish  clerk  ought  to  be  deprived  by  him  that 
phtced  him  in  his  office '/'  subject  to  his  decision  being 
brought  before  a  superior  Court  for  revision ;  3  Bum, 
EecL  Lato^  by  Phillimore,  p.  86,  9th  ed.  Therefore  the 
proviso  at  the  end  of  sect.  105  of  stat.  5  &  6  fT.  4.  c.  76. 
excludes  from  the  jurisdiction  of  the  Becorder  the 
power  of  removing  the  clerk  of  the  peace. 

Neither  is  the  power  of  removing  its  officers  incident 
to  the  Court  of  Quarter  Sessions  as  a  Court  of  record : 
if  it  were  so^  stat  1  W.  ^  M.  sets.  I.  c.  21.  s.  6.  would 
have  been  unnecessary.  The  Legislature,  by  giving  the 
power  of  appointing  i;he  derk  of  the  peace  to  the  Town 
Coundl^  give  them  also  the  power  of  removing  him*  They 
have  an  interest  in  the  good  conduct  of  their  officer^ 
and  they  pay  his  salary.  {^Cochbum  C.  J.  The  question 
is  whether  sect.  105  of  The  Municipal  Corporation  Act 
has  not  conferred  this  power  on  the  Recorder  as  one  of 
the  matters  over  which  the  Court  of  Quarter  Sessions 
in  counties  has  jurisdiction.]  It  appears  from  the  pro* 
visions  of  that  Act  relating  to  the  clerk  of  the  peace^ 
that  a  clerk  of  the  peace  in  boroughs  is  in  a  different 
position  from  the  clerk  of  the  peace  in  counties.  [CocA- 
hum  C.  J.    The  derk  of  the  peace  in  boroughs  is  not  an 
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1862.  officer  of  the  Town  Council :  he  has  no  corporate  fane- 
The  QuBsx"  tiona  to  perform.]  The  corporation  must  keep  the  records 
^,    ^'  hy  deputy,  as  the  custos  rotulomm  is  required  to  do^ 

and  therefore  the  derk  of  the  peace  is  their  officer.    By 
Stat.  5  &  6  TT.  4.  c.  76.  all  patronage,  except  the  appoint- 
ment of  the  Recorder,  is  studiously  left  in  the  Town 
Counci].     In  Dickenson's  Quarter  Sessions,  by  Talfourd^ 
p.  90,  5th  ed., ''  Of  the  Clerk  of  the  Peace,"  it  is  said :  "  In 
cities  and  towns  corporate  there  was  usually  an  analogous 
officer,  who  performed  correspondent  duties,  under  some 
other  title,  as  that  of  '  town  derk,'  and  was  generally 
appointed,  not  by  the  custos  rotulomm,  but  by  the  body 
corporate  of  which  he  was  an  officer/'   so  that  this 
is  not  a  new  office.     Sect.  103  only  intended  to  compd 
the  Council  after  a  grant   of   a  separate   Court   of 
Quarter  Sessions  to  appoint  a  person  to  act  as  derk 
of  the  peace  at  the  Quarter  Sessions;  and  therefore, 
as  the  town  clerk  was  removable  by  the  corporate 
body  who  appointed  him,  the  derk  of  the  peace  is  so 
also.     By  sect  65,  they  had  a  general  power  of  remov- 
ing the  officers  who  were  in  office  at  the  time  of  the 
first  dection  of  councillors  under  that  Act;  and  the 
effect  of  the  proviso  in  that  section,,  that  the  town  derk 
should  have  the  custody  of  the  charters,  deeds,  muni- 
ments and  records  of  the  borough,  is  to  divide  the  offices 
of  town  derk  and  clerk  of  the  peace.    Sect.  124  requires 
the  Council  to  settle  a  table  of  the  fees  which  the  derk 
of  the  peace  is  to  take,  and  so  gives  them  jurisdiction 
over  him.     [Crompton  J.     Subject  to  confirmation  and 
allowance  by  one  of  the  Secretaries  of  State.]     By  that 
section  the  Town  Council  are  to  do  in  boroughs  what, 
by  stat  II  &  12  Fict,  c.  48.  s.  80.,  the  county  justices 
do  in  counties.      Sect  124  also  confers  the  power  of 
altering  the  fees  on  the  Council,  and  not  on  the  Re* 
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corder.     [Crompton  J.     By  that  section  the  Council  are        i862. 

also  to  settle  the  fees  to  be  taken  by  the  clerk  to  the  ~^e  Qubbh 

justices^  with  which  the  Becorder  has  nothing  to  do ;  ^' 

and  it  would  not  be  a  wise  arrangement  to  have  two 

tables  of  fees,  one  made  by  the  Recorder  for  the  clerk 

of  the  peace,  and  the  other  made  by  the  Council  for 

the  derk  to  the  justices.]     This  is  further  carried  out 

by  Stat  14  &  15  FicL  c.  55.  s.  9.,  which  authorizes  the 

Qaarter  Sessions  in  counties,  and  the  Council  in  boroughs, 

to  commute  the  fees  and  fix  what  salary  shall  be  paid  to 

clerks  of  the  peace  and  clerks  to  justices  in  lieu  of  fees. 

^Crompton  J.     Is  not  every  judicial  duty  taken  away 

fi-om  the  Town  Council  ?     Cockbum  C.  J.     If  there  was 

any  matter  of  which  the  Quarter  Sessions  were  bound 

to  take  judicial  cognizance  prior  to  the  passing  of  stat 

5  &  6  ^.  4.  ff.  76.,  the  jurisdiction  over  the  same  matter 

is  vested  in  the  Recorder.     Is  not  cognizance  of  the 

misbehaviour  of  a  clerk  of  the  peace  a  judicial  matter  ? 

MeUor  J.  referred  to  Regma  v.  The  Lords  of  the  Trea-- 

iwry,  Re   Titbits  (a).]      It  is  exerdsed  out  of  Court. 

Regina  v.   The  Recorder  of  Hull  {b)  was  decided  on 

pecohar  grounds. 

Secondly.  The  replication  shews  sufficient  ground  for 
the  removal :  and  quo  warranto  is  the  legal  mode  for 
trying  the  question  whether  the  defendant  is  removable. 
[Blackbum  J.  It  cannot  be  contended  that  the  office 
was  ipso  facto  vacated.] 

MeUish  was  not  called  upon  to  reply. 

CocKBUUN  C.  J.  I  am  of  opinion  that  upon  this 
demurrer  our  judgment  ought  to  be  in  favour  of  the 
defendant. 

(a)  10  A.  t  E.  374.  (A)  9>  A,  ^  E.  638. 


1862.  'The  Town  Council  have  taken  upon  themselres  to 

The  QusBN  exercise  the  power  of  removing  an  oflScer,  when,  in  point 
Hatwahp.  ^^  ^^f  ^^^  power  was  not  vested  in  them.  I  do  not 
entertain  any  reasonable  doubt  that,  in  boroughs  having 
a  Court  of  Quarter  Sessions,  the  derk  of  the  peace  is 
appointed  solely  by  virtue  of  stat.  5  &  6  ^.  4  c.  76., 
and  that  the  o£Bce  must  be  considered  as  a  new  office 
created  by  that  statute  with  reference  to  such  boroughs. 
The  same  statute,  by  sect.  105,  enacts  that  all  the  judi- 
cial functions  exercised  by  Courts  of  Quarter  Sessions 
in  counties  shall,  with  special  exceptions,  be  exerdsed 
by  the  Recorders  of  such  boroughs :  the  words  are,  '^  such 
Court  of  Quarter  Sessions  of  the  Peace  shall  be  a  Court 
of  record,  and  shall  have  cognizance  of  all  crimes,  offences 
and  matters  whatsoever  cognizable  by  any  Court  of  Quar- 
ter Sessions  of  the  Peace  for  counties,''  and  the  excep- 
tions are  then  specified.  Now,  as  the  clerk  of  the  peace 
of  a  borough  is  to  hold  his  office  during  good  behaviour 
in  that  office,  if  he  misbehaves  himself  the  question 
arises  whether  the  misbehaviour,  as  a  ground  of  re- 
moval from  the  office,  is  a  matter  cognizable  by  the 
Recorder.  That  depends  entirely  on  whether,  in  coun- 
ties, misbehaviour  of  the  clerk  of  the  peace  is  cognisable 
by  the  Court  of  Quarter  Sessions.  When  we  look  at 
stat.  1  W.ff  M.  seas.  1.  c.  21.  we  find  that,  by  sect.  6, 
the  misbehaviour  of  the  clerk  of  the  peace  in  a  countji 
and  his  removal  from  his  office,  is  a  matter  which  is 
brought  within  the  jurisdiction  of  the  Court  of  Quarter 
Sessions  upon  complaint  properly  instituted.  It  was 
said  by  Mr.  Lush  that  that  enactment  only  gives  to  the 
Quarter  Sessions  a  concurrent  jurisdiction  in  this  matter 
with  the  person  appointing  the  derk  of  the  peace,  who, 
in  the  case  of  a  county,  is  the  custos  rotulorum.  But 
I  think  that,  when  the  Legislature  gives  a  jurisdiction  of 
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this  kind  to  a  particnlar  tribunal^  and  points  out  the  form        1862. 
of  procedure  to  be  adopted  for  the  adjudication  of  such    The  Qvbbh 
a  question^  all  other  jurisdiction  must^  by  implication^     Hatwasd. 
be  taken  away  ;  and  therefore  the  Court  of  Quarter  Ses- 
sions of  a  county  woidd  have  the  sole  cognizance  of  such 
a  matter.     If  that  be  so,  this  would  be  a  matter  cog- 
nizable by  the  Court  of  Quarter  Sessions  of  the  county 
by  virtue  of  stat.  1  W.  ^  M.  sess.  1.  c.  21. ;  and^  as  the 
Recorder  in  a  borough  is  to  have  jurisdiction  over  all 
matters  cognizable  by  the  Courts  of  Quarter  Sessions 
in  counties^  he  has  jurisdiction  over  this. 

Mr.  Lush  endeavoured  to  shew  that  this  was  not  a 
matter  coming  within  the  sphere  of  judicial  functions^but 
rather  within  the  sphere  of  those  administrative  functions 
which  justices  in  the  Court  of  Qiuurter  Sessions  exercise 
independently  of  judicial  forms ;  and  that,  therefore^  the 
inference  ought  to  be  drawn  that  the  Legislature  intended 
to  leave  it  to  the  common  Coimcil  of  the  borough^  in- 
stead of  submitting  it  to  the  jurisdiction  of  the  Recorder. 
I  cannot  think  so :  for  nothing  would  be  more  incon- 
venient than  that  the  question  of  misbehaviour  in  office 
of  an  officer  of  a  Court  of  justice^  instead  of  behig  cog- 
nizable by  those  who  exercise  judicial  power  and  autho- 
rity in  the  Courts  should  be  left  to  the  fluctuating  and 
uncertain  decision  of  a  popular  assembly. 

Mr.  Lush  also  argued  that,  as  the  power  of  removal 
on  the  ground  of  misbehaviour  is  necessarily  incident  to 
the  power  of  appointment,  and  the  power  of  appointing 
the  clerk  of  the  peace  is  specially  given  to  the  Town 
Council,  the  power  of  removing  him  must,  as  incidental 
to  it,  be  in  them.  I  do  not  see  that.  I  agree  with  Mr. 
Lush  that,  at  common  law,  in  the  majority  of  offices  held 
on  condition  of  good  behaviour,  the  power  of  removal 
is  in  the  person  having  the  power  of  appointment.     But 


1862.  if  the  Legislature  have  taken  away  the  power  of  removal, 
The  QuBKH  ^  they  have  done  in  this  instance  of  the  derk  of  the 
Hatwasd.  P®*c®  of  connties,  and  have  given  it  to  the  Court  of 
Quarter  Sessions ;  and  a  subsequent  statute  enacts  that 
clerks  of  the  peace  shall  be  appointed  for  boroughs^  and 
that  the  judge  of  the  borough  Quarter  Sessions^  namely 
the  Recorder,  shall  have  cognizance  of  all  matters  cog- 
nizable by  the  Court  of  Quarter  Sessions  for  the  county, 
and  therefore  of  misbehaviour  of  this  newly  created 
•  officer;  it  seems  to  me  that  the  proviso  at  the  end  of 
sect.  105  of  Stat  6  &  6  fT.  4.  c.  76.,  that  the  Eecorfer 
shall  not  exercise  any  of  the  powers  specially  vested  in 
the  Council,  must  be  considered  as  excepting  the  power 
of  removing  such  an  officer ;  and  therefore  there  is  no 
weight  in  the  argument  for  the  prosecutors  founded  upon 
that  proviso. 

Upon  the  whole,  therefore,  I  put  the  case  thus :  the 
Recorder  of  a  borough  has  given  to  him  by  Act  of  Par^ 
liament  cognizance  of  all  matters  cognizable  by  a  Court 
of  Quarter  Sessions  in  a  county :  that  is,  his  judicial 
authority  is  co-extensive  with  theirs.  This  is  a  matter 
which  would  come  within  the  judicial  authority  and  cog- 
nizance of  the  Court  of  Quarter  Sessions  of  a  county; 
whence  it  follows,  ex  necessitate,  that  the  same  power  and 
authority  is  vested  in  the  Recorder  of  a  borough ;  and, 
if  that  authority  and  jurisdiction  is  vested  in  the  Re- 
corder, it  is  taken  away  from  those  who  otherwise  would 
have  power  to  inquire  into  misbehaviour  as  a  cause  of 
removal :  consequently,  the  Town  Council  of  the  borough 
have  lost  the  power,  as  in  counties  the  custos  rotulorum 
lost  it  by  that  frinction  being,  by  Act  of  Parliament, 
vested  in  another  tribunal,  namely  the  Quarter  Sessions. 

CaoMPTON  J.     I  am  of  the  same  opinion,  upon  the 
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ground  that  this  case  comes  within  sect.  105  of  stat.       1S02, 
5  &  6  fP.  4.  c.  76.    The  policy  of  that  Act  was  to  take    The  QuBmT 
away  from  a  body  like  the  Town  Council  jurisdiction  over    h^ywabd. 
aU  matters  of  judicial  proceedings  and  to  give  it  to  the 
Becorder  of  the  borough.  And  the  words  are  large  enough 
to  embrace  every  thing  in  the  nature  of  trial  or  judicial 
proceeding. 

In  the  case  of  a  derk  of  the  peace  of  a  county^  the 
Court  of  Quarter  Sessions  for  the  county  alone  have  the 
function  of  discharging  their  own  ofBcer.  That  was 
given  to  them  distinctly  by  stat.  1  W.  ^  M,  sess.  1.  c.  21. 
s,  6,,  and  in  such  a  way  as  to  take  it  firom  the  custos 
rotulorum,  who  had  it  before.  Mr.  Lush  said  that 
there  might  be  a  concurrent  jurisdiction^  and  that  the 
person  first  seised  of  the  jurisdiction  so  to  speak,  that 
is  the  person  who  first  exercised  it,  would  exclude  the 
other.  That  would  be  a  very  far-fetched  and  imprac- 
ticable construction  to  put  on  the  enactment.  The 
Legislature  could  not  have  meant  that  the  Quarter 
Sessions  were  to  have  the  power  if  the  custos  rotulorum 
did  not  exercise  it.  The  statute  clearly  takes  it  from 
the  custos  rotulorum  and  gives  it  to  the  Quarter  Ses- 
sions. 

In  construing  the  105th  section  of  stat  5  &  6  fFI  4. 
c,  50.,  we  must  look,  not  at  what  jurisdiction  the  borough 
justices  or  the  borough  Sessions,  had  before  the  passing 
of  that  statute,  but  at  what  jurisdiction  the  Quarter 
Sessions  for  the  county  had  before.  As  to  the  clerk  of  the 
peace,  they  had  clearly  the  function  of  discharging  their 
own  officer.  T  wUl  not  enter  into  considerations  of  con- 
venience, though  they  are  strong  in  favour  of  the  con- 
struction which  we  adopt.  By  stat.  1  fV,  8^  M,  sess.  1. 
c.  21.  s.  6.,  the  Quarter  Sessions  for  the  county  have 
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1862.       vested  in  them^  as  a  Court  exercising  judicial  functions^ 
The  QusKN    ^^6  ^le  and  exclusive  power  of  dismissing  their  own 
Haywabd.     officer — the  mode  of  procedure^  the  charge,  and  almost 
the  pleading  being  given :  and  they  are  to  decide  on  the 
alleged  misdemeanour  of  the  party,  and  give  their  judg- 
ment accordingly. 

Then  let  us  see  whether  there  is  anything  to  pre- 
vent that  function  being  vested  in  the  Recorder  of  a 
borough.  It  was  not  in  the  Town  Council  originally, 
because  I  think  the  office  of  clerk  of  the  peace  in 
boroughs  is  a  new  office.  In  many  boroughs  there  was 
no  such  office  distinct  firom  that  of  town  clerk ;  and,  at 
all  events  the  Council  of  every  borough  in  which  a  sepa- 
rate Court  of  Quarter  Sessions  is  granted  have  now  not 
only  the  power,  but  by  sect.  103  it  is  compulsory  on 
them,  to  appoint  a  clerk  of  the  peace.  Then  the  question 
arises  whether  the  function  of  discharging  that  officer 
does  not  vest  in  the  Recorder  under  the  105th  section. 
The  words  of  the  enactment  are  as  general  as  possible, 
for  the  Recorder  is  to  hold  a  Court  of  Quarter 
Sessions,  which  is  to  be  a  Court  of  record,  and  to 
*'  have  cognizance  of  all  crimes,  offences,  and  matters 
whatsoever  cognizable  by  any  Court  of  Quarter  Sessions 
of  the  peace  for  counties.^'  The  power  to  tiy  appeals 
against  orders  of  borough  justices  was  a  new  power 
given  by  this  enactment.  And  I  do  not  agree  with  Mr. 
Lush  that  it  is  necessarily  confined  to  judicial  proceedings. 
The  inquiry  whether  there  has  been  a  proper  appoint- 
ment of  inspector  of  weights  and  measures  is  hardly  a 
judicial  proceeding;  yet  this  Court  has  held  that  to  be  a 
matter  within  sect  105  (a).  I  think  the  Courts  have  rightly 
given  a  wide  construction  to  the  section.    Moreover,  the 

(a)  See  Reg.  v.  The  Recorder  of  HuU,  BA,^E,  638. 
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exception  in  the  proviso  seems  to  me^  in  the  first  part  of  1862. 
it,  to  enlai^e  rather  than  to  control  the  enacting  part : —  The  Quuk 
"  No  Recorder^  by  virtue  of  his  office,  shall  have  power  to  haywabd. 
make  or  levy  any  county  rate,  or  rate  in  the  nature  of 
county  rate,  or  to  grant  any  license  or  authority  to  any 
person  to  keep  an  inn,  ale  house,  or  victualling  house,  to 
sell  exciseable  liquors  by  retail,'' — those  arehardly  matters 
of  a  judicial  nature, — "  or  to  exercise  any  of  the  powers 
therein  specially  vest^  in  the  Council  of  such  borough.'' 
The  only  doubt  is  on  these  last  words ;  but  I  do  not 
think  that  this  is  a  power  specially  vested  in  the  Council  of 
a  borough.  By  sect  103  the  power  of  appointing  to 
the  office,  which  is  to  be  held  during  good  behaviour,  • 
—a  power  not  in  the  nature  of  a  judicial  proceeding, — 
is  expressly  vested  in  the  Council,  but  nothing  is  said, 
and  I  think  purposely,  about  the  power  of  dismissing. 
And  when  we  look  at  the  analogous  case  of  the  clerk  of 
the  peace  for  counties,  we  see  that  the  power  of  dismissal 
is  not  necessarily  included  in  the  power  of  appointment. 
Whether  in  general  the  giving  a  power  of  appointment 
gives  also  by  implication  a  power  of  dismissal,  it  is  not 
necessary  to  decide ;  but  it  is  too  much  to  say  that,  be- 
cause in  some  cases  the  person  who  appoints  has  the 
power  of  dismissal,  the  latter  power  is  necessarily  involved 
in  the  former. 
^  I  think,  as  Mr.  MelKsh  said,  the  clerk  of  the  peace  in 
boroughs  is  to  be  appointed  under  the  103d  section,  by 
analogy  to  the  office  of  clerk  of  the  peace  of  a  county,  to 
perform  the  duties  formerly  performed  by  the  town  clerk ; 
and  the  power  of  dismissal  is  not  so  necessarily  involved 
in  the  power  of  appointment  that  it  can  be  said  to  be 
"specially  vested"  in  the  Coimcil:  for  the  following 
reasons,  firstly,  because  the  Legislature  do  not  say  by 
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1S62.       whom  the  dimniaHal  is  to  be;  'Beeondly,  because  they 

TbeQuuir  ii>^e  the  office  and  the  powers  belonging  to  it  analogous 

Hatwaad.     *®  those  of  the  derk  of  the  peace  in  counties ;  and,  prin- 

dpaUy,  because  in  the  case  of  the  county  the  power  of 

dismissing  firom  the  office  is  not  in  the  person  who  has 

the  power  of  appointment.    I  think  this  office  is  exactly 

analogous  to  that  of  the  derk  of  the  peace  in  a  county, 

because  the  Town  Council^  as  Mr.  Ltuh  said,  has  the 

care  of  the  rolls,  as  the  custos  rotulorum  in  the  county 

has  ;*  so  that  the  Council  represents  the  person  having 

the  power  of  appointment,  but  not  the  power  of  dismissal. 

This  function  comes  within  the  105th  section  and  there- 

.    fore  the  defendant  is  entitled  to  our  judgment. 

Blackburn  J.  Several  points  have  been  spoken  to 
during  the  aigument,  upon  which  we  need  not  come  to 
any  decision. 

Before  the  passing  of  stat  6  &  6  ^.  4.  c.  76.,  the 
office  of  clerk  of  the  peace  in  counties,  and  divisions  and 
places  analogous  to  counties,  was  regulated  by  stat.  1 
IV.  ^  M.  seu.  1.  c.  21.  There  was  no  such  office  in 
boroughs.  Whether  they  had  Quarter  Sessions  or  not 
the  functions  which  were  performed  by  the  derk  of 
the  peace  in  counties  were  performed  in  boroughs  by 
some  person,  but  no  distinct  officer  for  the  performance 
of  them  existed.  That  bemg  so,  stat  5  &  6  fT.  4.  c.  76. 
8. 103.  expressly  enacted  that,  after  the  Court  of  Quarter 
Sessions  had  been  created,  "  the  Council  of  every  such 
borough  shall  appoint  a  fit  person  to  be  derk  of  the 
peace  during  his  good  behaviour.''  That  is  the  creation 
of  a  new  office  the  appointment  of  which  is  given  to  the 
Town  Council. 

Generally,  the  head  of  the  Corporation,  or  the  head  of 
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the  Conrt^  wlio  has  a  great  interest  in  keeping  the  officers  1862. 
of  the  Corporation  or  of  the  Court  in  order,  would  be  The  Queen 
the  proper  person  to  have  the  power  of  appointment;  haiward. 
and  would  be  the  proper  person  to  consider  whether 
there  was  ground  for  amotion  from  the  office.  There- 
fore, wherever  at  common  law  or  by  ancient  custom 
there  is  a  person  having  the  power  of  appointment, 
he  would  also  have  the  power  of  amotion.  But,  as 
at  present  advised,  I  do  not  think  that,  where  a  power 
of  appointment  to  an  office  is  given  by  statute,  that  inci- 
dentally gives  also  the  jurisdiction  and  power  to  inquire 
whether  the  officer  has  misconducted  himself,  so  that  in 
case  of  misconduct  he  should  be  removed.  I  do  not,  how- 
ever, wish  to  express  a  decided  opinion  upon  this  point. 
But,  when  we  look  at  sect.  103  of  stat.  5  &  6  W.  4i 
c.  76,,  by  which  the  power  of  appointing  the  clerk 
of  the  peace  is  given  to  the  Town  Council,  and  nothing 
more  is  said  about  it,  I  think  the  true  construction 
of  the  statute  is,  as  pointed  out  by  my  brother  Cromp- 
ton,  that  the  Town  Coimcil  appoint  a  new  officer — 
the  derk  of  the  peace,  subject  to  all* the  incidents 
which  belong  to  the  office  of  clerk  of  the  peace  of  the 
county.  Whatever  may  have  been  the  power  of  the 
custos  rotulorum  before  stat.  1  W.  ^  M,  sess.  1.  c.  21. 
s.  5.  made  the  office  of  clerk  of  the  peace  an  office  held 
during  good  behaviour,  that  is,  for  life  unless  removed 
for  misbehaviour,  and  by  sect.  6,  gave  the  power  of 
amotion  to  the  Quarter  Sessions  for  the  county,  I 
think  it  is  plain  that  by  that  statute  the  power  of 
amotion,  and  of  inquiring  whether  the  clerk  of  the  peace 
should  be  removed  or  not,  was  exclusively  given  to  the 
Court  of  Quarter  Sessions  for  the  county.     Therefore^ 
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1862.  when  this  new  office  was  created  in  boronghs,  the  power 
The  QuBM  of  amotion,  as  incidental  to  it,  is  giren  to,  and  the 
Hatwakd.  V^^^  of  inqniry  is  to  be  before,  the  Quarter  Sessions. 
There  cannot  be  a  more  judicial  act  than  this;  and  by 
sect.  105  of  Stat  5  &  6  Wi  4^  c.  76.,  all  matters  which 
would  be  judicially  considered  in  the  Court  of  Quarter 
Sessions  of  the  county  are  to  be  judicially  considered  by 
the  Recorder  sitting  as  the  Court  of  Quarter  Sessions  for 
the  borough. 

I  am  therefore  of  opinion  that,  on  the  construction  of 
the  statute,  the  clerk  of  the  peace  for  a  borough,  when 
he  has  done  anything  for  which  he  may  be  remored,  is 
to  be  removed  by  the  Recorder,  in  his  judicial  character, 
upon  inquiry  into  the  case.  Upon  that  ground,  without 
entering  into  the  question  whether  there  were  grounds 
to  justify  the  remoy^,  I  hold  that  the  removal  of  the 
defendant  by  the  Town  Council  goes  for  nothing,  and 
therefore  the  defendant  is  entitled  to  our  judgment. 

Melloe  J.  I  come  to  the  conclusion  that  the  con- 
structionwhichhasbeen  put  upon  the  105th  section  of  stat 
5  &  6  fT.  4.  c.  76.  by  my  Lord  and  my  learned  brothers 
is  correct.    I  think  this  was  a  matter  cognizable  by  the  | 

Court  of  Quarter  Sessions  for  counties,  and  I  think  that 
by  stat  5  &  6  ^.  4.  c.  76.  s.  105.  the  same  authority  and 
power  is  as  extensively  conferred  upon  the  Recorder,*- 
he  being  the  sole  Judge  of  the  Quarter  Sessions  in 
boroughs.  And  the  proviso  makes  it  dear.  The 
appointment  of  clerk  of  the  peace  for  boroughs  is  vested 
in  the  Town  Council,  and  his  removal  was  supposed  by 
the  Legislature  to  be  provided  for  by  the  enactment  which 
existed  with  reference  to  clerks  of  the  peace  in  counties; 
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80  that  it  was  considered  unnecessary  to  make  any 
special  provision  with  reference  to  it  in  The  Municipal 
Corporation  Act. 

All  the  arguments  firom  convenience  concur  in  support 
of  that  construction ;  and  I  should  be  unwilling  to  agree 
in  any  other  unless  I  was  satisfied  that  the  words  used 
by  the  Legislature  would  not  effectuate  the  purpose 
which  I  think  was  intended. 

Upon  this  ground,  I  am  of  opinion  that  the  judgment 
of  the  Court  should  be  for  the  defendant. 

Judgment  for  the  defendant. 


1862. 


Hatwabd. 


Chamberlain  against  The  West  End  of  London 
and  Crystal  Palace  Railway  Company. 


Dedaration  stated  that  the  defendants,  a  railway  Company,  under  the 
powers  of  their  Act,  took  for  the  purposes  of  their  railway  a  portion  of 
a  highway  from  L,  to  FT.,  and  constructed  the  railway  across  it,  and  a 
demtion  road  and  bridge  orer  the  railway,  and  by  the  execution  of  the 
nulway  and  works  houses  of  the  plaintiff  were  iinuiiousW  affected ;  and 
set  out  proceedings  in  an  arbitration  under  The  Lands  Clauses  Consoli- 
dation Act,  1845,  by  which  the  umpire  appointed  by  the  arbitrators 
awarded  compensation  to  the  plaintiff.  Plea,  setting  out  the  form  of 
the  appointment  of  the  arbitrator  on  the  part  of  the  defendants,  and  the 
awBTQ,  which  recited  the  notice  of  the  plaintiff  to  the  defendants  that, 
by  the  execution  of  the  railway  and  woks,  they  had  u\juriously  affected 
certain  houses  of  which  the  plaintiff  was  lessee,  being  four  houses  on 
the  highway,  and  eight  other  houses  which,  at  the  time  of  the  exe- 
cution of  the  works,  were  in  the  ooune  of  erection  for  the  purpose  of 
being  used  as  dwelling  houses,  fronting  a  new  road  running  at  right 
angles  to  the  highway,  and  found,  that  by  reason  of  the  obstruction  of 
the  highway,  by  the  construction  of  the  railway  across  the  same,  the 
access  to  the  houses  of  the  plaintiff  was,  notwithstandine  the  substitution 
of  the  deviation  road,  rendered  less  convenient  for  the  occupiers,  and 
many  persons  would  be  prevented  from  passing  the  same,  and  the  houses 
had  thereby  been  rendered  less  suitable  for  being  used  and  occupied  as 
shops,  and  the  value  of  the  houses  had  been  greatly  diminished.  On 
demurrer,  held  by  this  Court,  and  affirmed  by  the  Exchequer  Chamber, 
that  the  houses  of  the  plaintiff  were  injuriously  affected  within  The  Lands 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict,  c,  la  «.  68.,  and  The  Rail- 
ways Causes  Consolidation  Act,  8  &  9  Vict,  c.  20.  «.  6.,  and  therefore  the 
phuntiff  was  entitled  to  compensation. 
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1862. 
Chamberlain  T^HE  declaration  stated  that  the  defendants^  under 
West  Eno  OF  ^^^  ^^  virtue   of  the   provisions  of  '^The    IVest 

London  and  Crystal  Palace  Railway  Act,  1853/'  16  & 
17  Vict.  c.  clxxx.,  and  "The  JFest  London  and  Crystal 
Palace  Railway  Act,  1857,''  20  &  21  Fict.  c.  cxliii.,  and 
the  Acts  incorporated  with  those  Acts  respectively,  were 
authorized  to  take  and  did  take,  for  the  purposes  of  a 
railway  about  to  be  constructed  by  them,  a  piece  of 
land  forming  portion  of  a  highway  leading  from  London 
to  Wandsworth^  in  the  county  of  Surrey^  and  were 
authorized  to  construct  and  did  construct  the  railway 
across  the  highway  upon  such  portion  of  the  same, 
and  were  authorized  to  construct  and  did  construct  a 
deviation  road  and  bridge  over  the  railway ;  that,  by  the 
execution  of  the  railway  and  works  authorized  by  the 
above  mentioned  Acts  of  Parliament,  certain  houses, 
buildings,  tenements  and  premises  belonging  to  the 
plaintiff  were  injuriously  affected,  and  the  plaintiff 
thereupon  became  entitled  to  compensation  in  respect 
of  such  injurious  affecting ;  that  the  defendants  did  not 
make  satisfaction  for  the  same  under  the  provisions  of 
The  Lands  Clauses  Consolidation  Act,  1845 ;  and  the 
plaintiff  thereupon  gave  notice  in  writing  to  the  defend- 
ants that  he  desired  to  have  the  compensation  settled 
by  arbitration,  and  stated  in  such  notice  the  nature  of 
his  interest  in  the  houses,  buildings,  tenements  and 
hereditaments,  in  respect  of  which  he  claimed  com- 
pensation, and  the  amount  of  compensation  so  claimed 
therein;  that  the  defendants  were  not  willing,  and 
disputed  their  liability,  to  pay  the  amount  of  compen- 
sation so  claimed,  and  did  not  enter  into  any  agreement 


XXV.    VICTORIA. 


607 


for  that  purpose  within  twenty-one  days,  or  at  any  time        1862. 


LoMDOM  and 
Crystal 
Palacs 

Railway 
Company. 


after  the  receipt  of  the  notice  &<3m  the  plaintiff;  and,  Chambkrlain 
the  plaintiff  and  the  defendants  not  having  concurred  in  west  Ekd  or 
the  appointment  of  a  single  arbitrator  to  whom  such 
dispute  should  be  referred,  the  plaintiff,  on  the  17th 
October,  1860,  by  writing  under  his  hand,  appointed 
/.  K  to  be  an  arbitrator  to  settle  the  amount  of  com- 
pensation to  be  paid  by  the  defendants  to  the  plaintiff 
in  respect  of  such  injurious  affecting  as  aforesaid ;  and, 
the  defendants  not  concurring  in  the  appointment  of 
/.  Y.  as  a  single  arbitrator,  thereupon,  by  writing  under 
the  hand  of  their  secretary,  appointed  R.  A.  fF,  to  be 
the  arbitrator  on  the  part  of  the  defendants,  to  whom 
should  be  referred  the  question  of  disputed  compensa- 
tion; and  the  arbitrators  so  respectively  appointed  by 
the  plaintiff  and  the  defendants,  before  they  entered 
upon  the  matter  referred  to  them,  did,  in  pursuance  of 
the  provisions  of  The  Lands  Clauses  Consolidation  Act, 
1B45,  nominate  and  appoint,  by  writing  under  their 
hands,  J,  G.  H,  to  decide  on  any  matters,  in  respect  of 
the  question  so  referred  to  them,  on  which  they  should 
differ,  or  which  should  be  referred  to  him  under  the 
provisions  of  that  Act  or  of  the  said  special  Acts,  relating 
to  the  defendants  and  their  undertaking,  or  any  or  either 
of  them ;  that  the  arbitrators  afterwards  differed  as  to 
the  matters  referred  to  them,  and  thereupon  J.  G,  H, 
took  upon  himself  the  reference  and  umpirage,  and  did 
duly  make  and  publish  his  umpirage  in  writing  respect*- 
ing  the  matters  referred,  and  delivered  the  same  to  the 
plaintiff.  The  declaration  then  stated  the  substance  of 
the  award,  and  that  the  umpire  assessed  the  amount  of 
compensation  to  be  paid  to  the  plaintiff  by  the  defend- 
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ants  at  1050/.,  and  that  the  plaintiff's  costs  of  the 
reference  were  settled*  by  the  umpire  at  309/.  9s.  Sd. 
Ayerment,  that  all  conditions  were  fulfilled  &c.  to  entitle 
the  plaintiff  to  maintain  the  action.  Breach,  non-pay- 
ment of  the  above  sums. 

The  plea  set  out  the  appointment  of  R.  A.  W.  as 
arbitrator  on  the  part  of  the  defendants,  in  pursuance 
of  the  provisions  of  The  West  London  and  Crystal  Palace 
Railway  Act,  1853,  and  The  Lands  Glauses  Consolidation 
Act,  1845,  incorporated  with  and  forming  part  of  the  first 
mentioned  Act ;  stating  that  to  him  should  be  referred 
the  question  of  dispated  compensation  which  was  alleged 
by  the  plaintiff,  but  by  no  means  admitted  by  the  defend- 
ants, to  have  arisen  between  him  and  the  defendants  for 
and  in  respect  of  injuries  by  him  alleged  to  have  been 
occasioned  by  the  construction  of  the  works  of  the  rail- 
way to  property  belonging  to  him,  situate  at  Pamlian 
Terrace,  Lower  Wandsworth  Bead,  consisting  of  four 
houses  numbered  5,  6,  7  and  8,  and  also  of  eight  other 
houses  which,  at  the  time  of  the  erection  of  the  works, 
it  was  alleged  by  the  plaintiff  were  in  course  of  erection, 
and  partly  erected,  for  the  purpose  of  being  used  and 
occupied  as  dwelling  houses  fironting  the  new  road 
running  at  right  angles  to  Pavilion  Terrace  on  the  west 
side  thereof,  and  for  the  sum  or  sums  of  money  to 
be  paid  by  the  defendants  for  the  damage  or  injuiy 
alleged  to  have  been  occasioned  by  the  works  of  the 
railway.  It  also  set  out  the  appointment  of  J.  G.  H. 
by  the  arbitrators,  in  pursuance  of  The  Lands  Clauses 
Consolidation  Act,  1845,  to  be  the  umpire  to  decide  on 
any  matters  in  respect  of  the  question  referred  to  them 
on  which  they  should  differ,  or  which  should  be  referred 
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to  him  as  sach  umpire  under  the  proyisions  of  that  Act        1862. 
or  the  special  Acts^  relating  to  the  Company  and  their  cbambshlaik 
undertaking,  or  any  or  either  of  them.    The  plea  then  ^^g,  e»d  ov 
set  out  the  award  of  the  umpire :  which  recited^  among 
other  things^  tlie  notice  of  the  plaintiff  to  the  defendants, 
dated  ISth  July,  1860,  ''that,  by  the  execution  of  the 
riulway  and  works  authorized  by  the  said  Acts  of  Parlia- 
ment, the  said  Company  had  injuriously  affected  certain 
houses,  buildings,  tenements  and  premises  to  which 
the  said  Benjamin  Chamberlain  was  entitled  as  lessee 
for  a  term  of  ninety-nine  years  from  Christmas,  1856, 
(subject  to  certain  apportioned  ground  rents  of   13/., 
17/.  and  30/.  respectively),  the  same  being  and  consist- 
ing of  four  bouses,  numbered  respectively  6, 6, 7  and  8, 
Pavilion  Terrace,  Lower   Wandsworth  Road,  and  eight 
other  houses  or  buildings  which,  at  the  time  of  the 
execution  of  the  said  works,  were  in  course  of  erection, 
and  partly  erected,  for  the  purpose  of  being  used  and 
occupied  as  dwelling  houses  fronting  the  said  new  road 
running  at  right  angles  to  Pavilion  Terrace  aforesaid, 
on  the  west  side  thereof; — and  that  he  was  entitled  to 
compensation  for  such  injurious  affecting  of  the  said 
premises,  and  that  the  said  Company  had  not  made 
satisfaction  for  the  same  under  the  provisions  of  The 
Lands  Clauses  Consolidation  Act,  1815^' :  and  he  there- 
fore gave  the  said  Company  also  notice  that  he  claimed, 
as  compensation  for  such  injurious  affecting,  the  sum 
of  1200/. ;  and  that,  in  case  the  said  Company  should 
refuse  or  decline  to  pay  him  that  sum,  he  desired 
to  have  the  amount  of  compensation  claimed  by  him 
settled  by  arbitration,  in  accordance  with  the  said  last 
mentioned  Act :  and  then  proceeded  as  follows,  "  Now 
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1862.  I>  the  said  umpire^  having  taken  upon  myself  the  bur- 
Chambkrlaih  ^^^^  of  the  said  reference  and  umpirage^  do  find  that 
WrsT  End  of  *'^®  plaintiff  was  entitled  to  the  said  houses,  buildings 
^r^v»TA^T^^  tenements  and  premises  in  the  said  notice  bearing  date 
the  18th  July,  I860,  mentioned,  as  lessee  thereof  for  the 
term  as  in  the  said  notice  mentioned;  and  I  find  that 
the  said  houses  &c.,  are  situated  as  they  appear  and  are 
described  in  the  plan  hereto  annexed.  .«•.•••  And  I  find 
that,  by  reason  of  the  obstruction  of  the  high  road 
leading  from  London  to  Wandsworth  by  the  construc- 
tion of  the  said  railway  across  the  same  at  the  spot 

imd  in  the  manner  indicated  and  described  in  the 
said  plan,  the  access  to  the  said  several  houses  &c.,  of 
the  said  Benjamin  Chamberlain  is,  notwithstanding  the 
substitution  of  the  said  deviation  road,  as  indicated  and 
described  in  the  said  plan,  rendered  less  convenient  for 
the  occupiers  thereof  and  all  other  persons  than  it  was 
and  would  have  been  but  for  such  obstruction ;  and  by 
reason  of  the  said  obstruction  very  many  persons,  who 
but  for  the  same  would  have  passed  the  said  several 
houses,  buildings,  tenements  and  premises  of  the  said 
Benjamin  Chamberlain,  have  been  and  will  be,  by  reason 
of  the  said  obstruction,  prevented  from  passing  the 
game;  and  the  number  of  persons  who,  but  for  the 
obstruction,  would  have  passed  the  said  several  houses 
&c.,  has  been,  by  reason  of  the  said  obstruction,  greatly 
diminished,  and  the  said  several  houses  Sec.,  have  thereby 
been  rendered  less  suitable  for-  the  purpose  of  being 
used  and  occupied  as  shops ;  and  by  reason  of  the  pre- 
mises the  value  of  the  said  houses  &c.,  has  been  greatly 
diminished.  And  I  find  that,  by  reason  of  the  premises, 
fhe  said  several  houses  &c.,  have  been  injuriously  affected 
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by  the  execution  of  the  works  of  the  said  Company ;  and        1852. 
I  find  and  assess  the  amount  of  compensation  to  be  paid  chajibkrlaik 
to  the  said  Benjamin  Chamberlain,  by  the  said  Company  ^^.^  g,,^  ^^ 
in  respect  of  such  injurious  affecting,  at  1050//' 

Demurrer,  and  joinder  therein. 

The  map  and  a  plan,  which  were  produced,  shewed  that 
the  four  houses,  No.  5,  6, 7,  8,  Pavilion  Terrace  were  on 
the  original  highway  from  London  to  fVandsworth  on  the 
south  side  of  it.  No.  8  being  T/ie  Pavilion  Tavern;  and 
that  the  other  eight  houses  were  on  an  intended  new 
road  running  southward  at  right  angles  to  the  old  high* 
way  from  The  Pavilion  Tavern,  which  was  a  comer 
house.  The  original  highway  was  blocked  up  by  the 
railway  passing  across  it  about  seventy  yards  to  the 
east  of  No.  5.  The  deviation  road  commenced  some 
distance  to  the  west  of  the  houses  in  Pavilion  Terrace 
and  passed  along  an  embankment  on  a  gradual  incline 
on  the  north  side  of  the  old  highway,  and  so  was  carried 
over  the  railway  by  a  bridge.  The  embankment  opposite 
to  the  foiur  houses  in  Pavilion  Terrace  was  of  the  same 
height  as  the  first  floor  windows  of  those  houses ;  and,  in 
order  to  get  from  them  to  the  deviation  road,  foot  pas- 
sengers might  go  up  a  flight  of  steps  on  the  side  of  the 
embankment,  but  carriages  must  go  along  the  old  high- 
way to  ijs  point  of  junction  with  the  deviation  road. 


Lush  (with  him  Kemplay),  for  the  plaintiff. — The 
access  to  the  plaintiff's  houses  is  made  more  difficult 
by  the  diversion  of  the  highway :  they  are  no  longer 
situated  by  the  roadside,  but  in  a  lane,  one  end  of  which 
the  line  of  railway,  crossing  it,  stops  up.  Therefore 
they  are  injuriously  affected  by  the  construction  of  the 


1862. 
.  Chaxbb&lajx 

V. 

Wb8t  End  of 

Lou  DOS  and 

Crystal 

Palacb 

Railway 
Company. 


railway  within  sect.  6  of  The  Railways  Clauses  ConaolU 
dation  Act,  1845,  8  &  9  Vict  c.  20. ;  so  that  the  last 
allegation  in  the  award  is  in  tnith  only  a  oondusioii 
of  law. 

In  Reff.  y.  TTie  Eastern  Counties  Railway  Company  (o), 
where  the  injury  was  caused  by  lowering  the  highway 
on  which  the  land  of  the  prosecutor  abutted,  it  was 
held  that  he  was  entitled  to  compensation.  [Black- 
bum  J.  In  Re  Penny  and  The  Soitth  Eastern  Railway 
Company  (b)  Lord  Campbell  C.  J.  said :  '*  Unless  the 
particular  injury  would  have  been  actionable  before 
the  Company  had  acquired  their  statutory  powers,  it  is 
not  an  injury  for  which  compensation  can  be  claimed" : 
that  is  an  intelligible  rule.]  It  had  been  before  laid 
down  in  BroadberU  v.  ITie  Imperial  Gas  Company  (c),  in 
which  Lord  Cranworth  C.  was  assisted  by  Crompton  and 
Willes  J  J. ;  where  fFilks  J.,  delivering  the  joint  opinion 
of  Crompton  J.  and  himself,  said :  "We  consider  it  to  be 
a  uniYcrsal  rule,  applicable  to  this  dass  of  statutes,  that 
statutory  compensation  is  given  only  for  acts  authorized 
by  the  statute  in  effect  for  taking  away  the  right  of 
action  of  the  person  injured.'^  Rex  v.  The  London  Dock 
Company  {d)  was  decided  on  the  section  of  a  special 
Act  which  does  not  contain  the  words  "injuriously 
affected;''  and  that  case  was  practically  overruled  by 
Rey.  V.  The  Eastern  Counties  Railway  Company  (a). 
[Mellor  J.  In  The  East  and  West  India  Docks  and 
Birmingham  Junction  Railway  Company  v*  Gattke  (f) 
it  was  held  that  the  words  "  injuriously  affected,"  in 


(a)  2  Q.  B.  347.  {h)  7  E.  4- B.  660.  669. 

(r)  7  IkG.  M.  4-  G.  436.  456.  (d)  5  A.  4- E.  163. 

{e)  3  Mac.  ^  G.  155. 


sect  68  of  Stat.  8  &  9  Fiet.  c.  18.  were  not  confined        1862. 

to  the  case  of  lands  taken  or  directly  interfered  with,  chambkrlain 

but  extended  to  a  case  of  consequential  damage.    Black-  ^^^^  p^^^  ^^ 

bum  J.  referred  to  2  ChUty's  Statutes,  2d  ed.,  by  fVebby  ^^^^;^\"^ 


and  Beavan,  p.  822,  note(c).]  Wilkes  v.  The  Hungetford 
Market  Company  (a),  which  was  an  action  for  continuing 
an  authorised  obstruction  of  a  highway  for  an  unreason- 
able time,  whereby  the  plaintiff  sustained  damage,  like- 
wise shews  that  this  is  the  subject  of  an  action.  [He 
also  referred  to  Moore  v.  The  Great  Southern  and  West- 
ern Bailway  Company  (4),  and  Touhey  v.  Same  (c);  and 
was  then  stppped.] 


Palacb 
Bailway 
Company. 


Hawkins  (with  him  Rochfort  Clarke),  for  the  defend- 
ants.— ^The  injury  which  gives  a  right  to  compensation 
under  The  Lands  Clauses  Consolidation  Act,  1845, 8  &  9 
Vici.  c.  18.  s.  68.,  the  words  of  which  are  the  same  as  those 
of  The  Railways  Clauses  Consolidation  Act,  1845,  8  &  9 
VicL  c.  20.  s,  6.,  is  an  injury  to  the  land.  Here  the 
injury  is  the  loss  of  custom  by  the  diversion  of  the  traffic 
firom  the  plaintiff's  houses,  which  is  a  personal  injury. 
[Cockbum  C.  J.  There  is  a  diminution  of  access  to  the 
plaintiff's  houses.]  That  is  an  inconvenience  which  the 
plaintiff  suffers  in  common  with  the  public  who  have  to 
pass  along  the  raised  road  instead  of  on  the  level.  In- 
jury to  business  is  not  actionable;  Rex  v.  The  Direc- 
tors of  the  Bristol  Dock  Company  (rf).  [^Crompton  J. 
There  an  indictment  would  not  have  lain,  because  the 
prosecutor  was  not  injured  beyond  the  other  subjects 
of  the  King.      Blackburn  J.     In  The  East  and  West 

(a)  2  Bing,  N.  C.  281.  (h)  10  Irish  Com.  Law  Rep,  46. 

(c)  10  Iruh  Com.  Law,  Rep.  98.  (rf)  12  East,  429. 
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India  Docks  and  Birmingham  Junction  Railway  Company 
y.  Gattke  (a)  Lord  Truro  distinguishes  the  case  before 
him  from  Rex  v.  The  Directors  of  the  Bristol  Dock  Com" 
pany  {b)  and  The  London  and  North  Western  Railway 
Company  v.  Smith  (c)  on  that  very  ground.]  ifUkes  v. 
The  Hungerford  Market  Company  {d)  was  cited  and  dis- 
tinguished by  the  Court  in  Rex  v.  The  London  Dock  Com- 
pany {e)y  where  Lord  Denman  said,  p.  177 :  "  The  question 
raised  on  this  return  is,  whether  the  Company,  in  making 
certain  works  authorized  by  the  9  G.  4.  c,  cxvi.,  are  made 
liable  by  the  89th  section  of  that  Act  to  compensate  the 
complainants  for  the  consequential  injury  resulting  there- 
from to  their  property."  \_Cockbum  C.  J.  How  is  that 
case  consistent  with  Reg.  v.  The  Eastern  Counties  Bail- 
way  Company  {/)  ?  Blackburn  X.  In  jBe  Jubb  v.  The 
Hull  Dock  Company  {g)  the  Court  refer  to  Rex  v.  The 
London  Dock  Company  {e\  and  point  out  that  the  prin- 
ciple on  which  the  decision  in  that  case  proceeded  was 
that  no  part  of  the  lands  was  taken.]  In  Re  Jubb  v. 
The  Hull  Dock  Company  (g)  the  compensation  clause 
waa^^not  limited  to  lands  taken.  In  Reg  v.  The  Great 
Northern  Railway  Company  (A),  where  the  claim  was 
for  injury  to  a  ferry  appurtenant  to  lands,  Patteson  J., 
in  delivering  the  judgment  of  the  Court,  distinguishes 
Rex  V.  The  London  Dock  Company  {e)  :  he  says : 
"  Objection  is  also  made  that  this  case  is  within  the 
principle  of  The  London  Dock  Company^ s  Case,  where 
it  was  held  that  the  destruction  of  houses  and  public 


{a)  3  Mac.  ^  G.  155. 168. 
(o)  1  Mac.  4'  G.  216. 
{e)  bA.^E.  163.  178. 
is)  9  Q.  B.  443, 457. 


{h)  12  East  429. 
(d)  2  Bing.  N.  C.  281. 
(J)2Q.B.  347. 
(A)  14  Q.  B.  25.  20. 


roads  in  the  neighbourhood  of  a  public  house,  by  which 
the  custom  of  a  house  was  diminished^  was  not  the  sub- 
ject of  compensation.  But  the  present  case  is  quite 
distinguishable.  Here  the  ferry  is  a  private  right ;  and, 
if  it  be  attached  to  the  land  of  Cooling,  the  value  oAhat 
land  is  seriously  affected.^'  [Crompton  J.  Since  the  Act, 
upon  which  Rex  v.  The  London  Dock  Company  (a)  was 
decided^  large  words  have  been  introduced  into  the 
compensation  clauses  taking  in  every  kind  of  injury — 
namely^  ^'  lands  taken  or  injuriously  affected.'']  Those 
words  must  be  limited  to  injury  to  land,  otherwise  they 
would  include  damage  arising  from  the  vibration  caused 
by  the  passing  of  trains,  which,  in  JRe  Penny  and  The 
South  Eastern  Railway  Company  (&),  Lord  Campbell  said 
was  not  a  ground  of  compensation.  They  woidd  also 
embrace  injury  from  the  lands  of  a  farm  being  severed. 
Indeed,  it  would  be  difficult  to  say  where  the  line  could 
be  drawn. 


1862. 


Chamberlain 

▼. 

West  End  o» 

London  and 

Crystal 

Palace 

Railway 

Company. 


Lush  was  not  called  upon  to  reply. 


CocKBURN  C.  J.  I  am  of  opinion  that  the  plaintiff 
'  is  entitled  to  judgment.  Whenever  the  powers  conferred 
on  a  railway  Company  interfere  with  private  rights,  I 
think  the  sound  and  wholesome  test  is  that  laid  down 
by  Lord  Campbell  in  Re  Penny  and  The  South  Eastern 
Railway  Company  (c),  that  if  an  action  would  have 
lain  for  the  injury  done  by  the  Company's  works  unless 
their  Act  had  authorized  them,  then  the  land  is  injuri- 
ously affected,  and  compensation  may  be  awarded. 

(a)  hA,^E,  163.  ih)  7  E.  f  B.  660.  672. 

(c)  1  K^B.  660.  669. 


1862.  Crompton  J.   The  reason  of  the  judgment  in  Ivesan  v, 

Chambeblaim  Moore  (a),  gpyen  from  a  manuscript  note  of  TFUks  C.  J. 
in  a  note  to  Chichester  y.  Lethbridge  (Jb),  and  which  was 
cited  by  Tindal  C.  J.  in  Ro»e.  v.  Groves  {c),  applies  to 
this^'case. 
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Blackburn  J.  This  Court,  in  Dobson  v.  Blachmore  (J), 
approved  the  case  of  Chichester  y.  Lethbridge  {b)y  and  in  a 
considered  judgment  affirmed  the  principle  that  an  indi- 
vidual who  sustains  special  damage,  more  than  the  rest 
of  Her  Majesty's  subjects,  firom  the  unlawful  obstruction 
of  a  highway  may  maintain  an  action. 


Mellor  J.  concurred* 


Judgment  for  the  plaintiff. 


(a)  lXrf.i?aym.486;   CarM.451;  1^*.15;  12Arorf.262;  O^n,  58. 

(b)  WiUes,  71. 74,  note  (a).  (c)  5  M,  f  Gr.  613.  617. 
{d)  9$.^.99L1002,1003. 


I,  .A^^  T  X*        T  ±\J  J.  \ja,±JX»  J 


[1863.] 


m  THE  EXCHEQUER  CHAMBER.         ^""f^.  „^ 

For  head  note,  see  ante,  p.  605. 

Chamberlain  against  The  West  End  of  London 
and  Crystal  Palace  Railway  Company. 

n^HE  defendants  having  brought  error  upon  the  above 
judgment,  the  case  was  argued  in  Michaelmas  Term 
November  26th,  27th,  1862,  and  Htlojy  Vacation,  FA^ 
rtiory  2d,  1863- 

Rochfort  Clarke,  for  the  defendants. — ^The  test  laid 
down  by  Lord  Campbell  in  Re  Penny  and  The  South 
Eastern  Raiboay  Company  (a),  and  adopted  by  the 
Court  below  in  this  case,  is  not  well  founded.  [WiU 
liams  J.  That  test  was  first  suggested  by  my  brother 
Keating  in  arguing  the  case  of  Glover  v.  The  North 
Staffordshire  Raihoay  Company  (b),  and  was  adopted 
eulogistically  by  Lord  Campbell]  In  Be  Penny  and  The 
South  Eastern  Railway  Company  (c),  the  judgment  of 
Lord  Cranworih  C.  in  The  Caledonian  Railway  Company 
T.  OgHvy  (d)  on  the  same  point  was  referred  to,  which  is 
guarded  thus :  '^  I  am  far  from  admitting  that  he  would 
have  a  right  of  compensation  in  some  cases  in  which, 
if  the  Act  of  Parliament  had  not  passed,  there  might 
have  been  not  only  an  indictment,  but  a  right  of  action.'^ 

{a)  IK^B,  660.  669.  {h)  16  Q,  B,  912.  923. 

(c)  7E.^B,  660.  667.  66a.  (d)  2  Macq,  229. 235. 
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1862.        ants  at  1060/.,  and  that  the  plaintiff's  costs  of  the 
Chambeblain  reference  were  settled  by  the  umpire  at  309/.  St.  M. 
Averment,  that  all  conditions  were  fulfilled  &c.  to  entitle 
the  plaintiff  to  maintain  the  action.     Breach,  non-pay- 
ment of  the  above  sums. 

The  plea  set  out  the  appointment  of  R.  A.  fF.  as 
arbitrator  on  the  part  of  the  defendants,  in  pursuance 
of  the  provisions  of  The  West  London  and  Crystal  Palace 
Railway  Act,  1853,  and  The  Lands  Clauses  Consolidation 
Act,  1845,  incorporated  with  and  forming  part  of  the  first 
mentioned  Act ;  stating  that  to  him  should  be  referred 
the  question  of  disputed  compensation  which  was  alleged 
by  the  plaintiff,  but  by  no  means  admitted  by  the  defend- 
ants, to  have  arisen  between  him  and  the  defendants  for 
and  in  respect  of  injuries  by  him  alleged  to  have  been 
occasioned  by  the  construction  of  the  works  of  the  rail- 
way to  property  belonging  to  him,  situate  at  PaviUon 
Terrace,  Lower  Wandsworth  Road,  consisting  of  four 
houses  numbered  5,  6,  7  and  8,  and  also  of  eight  other 
houses  which,  at  the  time  of  the  erection  of  the  works, 
it  was  alleged  by  the  plaintiff  were  in  course  of  erection, 
and  partly  erected,  for  the  purpose  of  being  used  and 
occupied  as  dwelling  houses  fronting  the  new  road 
running  at  right  angles  to  PaviUon  Terrace  on  the  west 
side  thereof,  and  for  the  sum  or  sums  of  money  to 
be  paid  by  the  defendants  for  the  damage  or  injury 
alleged  to  have  been  occasioned  by  the  works  of  the 
railway.  It  also  set  out  the  appointment  of  J.  G.  H. 
by  the  arbitrators,  in  pursuance  of  The  Lands  Clauses 
Consolidation  Act,  1845,  to  be  the  umpire  to  decide  on 
any  matters  in  respect  of  the  question  referred  to  them 
on  which  they  should  differ,  or  which  should  be  referred 
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and  he  then  values  it  at  500L  only,  is  not  the  land      [1863.] 
injuriously  affected  ?]     Not  within  the  meaning  of  The  chambbelain 
Lands  Clauses  Consolidation  Act,  1845,  8  &  9  Vict 
c.  18.  and  The  Railways  Clauses  Consolidation  Act, 
1845,  8  &  9  Ftc/.  c.  20. 

The  sections  of  stat.  8  &  9  Vict.  c.  18.,  from  sect  23 
to  sect.  68,  inclusive,  relate  to  the  purchase  and  taking 
of  lands.  The  provisions  relating  to  the  stopping  up 
and  diverting  of  roads,  whether  public  or  private,  are 
in  Stat.  8  &  9  Vict  c.  20.,  from  sect.  46  to  sect.  64 
inclusive.^'  By  sect.  53  the  Company,  before  they  in- 
terfere with  any  road,  are  required  to  substitute  another 
as  convenient  or  as  nearly  so  as  may  be.  By  sect.  54,  if 
they  fail  to  do  so,  they  are  liable  to  a  penalty  of  20/.  for 
every  day  during  which  the  default  continues,  recoverable 
by  the  trustees  of  the  road  if  it  is  a  public  road,  or  in 
case  of  a  private  roaid  by  the  owner  thereof.  And,  by 
sect.  55,  if  a  person  entitled  to  a  right  of  way  over  any 
road  interfered  with  by  the  Company  shall  suffer  any 
special  damage  by  reason  of  their  de&ult  in  making 
another  road,  he  may  recover  that  damage  by  action  on 
the  case.  Again,  by  sect  56,  the  Company  are  required 
to  restore  the  road  interfered  with,  or  make  a  permanent 
substituted  road,  equally  convenient  as  the  former,  or  as 
near  thereto  as  circumstances  will  allow;  and,  by  sect.  57> 
if  such  road  be  not  so  restored  or  the  substituted  road  so 
completed  within  certain  specified  periods,  the  Company 
shall  forfeit  52.,  for  every  day  after  the  expiration  of  such 
periods,  to  the  trustees  of  the  road  if  public,  or  if  a 
private  road  to  the  owner  thereof.  No  compensation  is 
given  for  private  injuries  caiised  by  the  stopping  up  or 
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1862.  ants  at  1060/.,  and  that  the  plaintiff's  costs  of  the 
Chambe&lain  reference  were  settled*  by  the  umpire  at  309/.  9*.  M. 
West  End  o?  Averment,  that  all  conditions  were  fulfilled  &c.  to  entitle 
the  plaintiff  to  maintain  the  action.  Breach,  non-pay- 
ment of  the  above  sums. 

The  plea  set  out  the  appointment  of  R.  A.  fF.  as 
arbitrator  on  the  part  of  the  defendants,  in  pursuance 
of  the  provisions  of  The  West  London  and  Crystal  Palace 
Railway  Act,  1853,  and  The  Lands  Glauses  Consotidation 
Act,  1845,  incorporated  with  and  forming  part  of  the  first 
mentioned  Act ;  stating  that  to  him  should  be  referred 
the  question  of  disputed  compensation  which  was  alleged 
by  the  plaintiff,  but  by  no  means  admitted  by  the  defend- 
ants, to  have  arisen  between  him  and  the  defendants  for 
and  in  respect  of  injuries  by  him  alleged  to  have  been 
occasioned  by  the  construction  of  the  works  of  the  rail- 
way to  property  belonging  to  him,  situate  at  PauUrn 
Terrace,  Lower  Wandsworth  Road,  consisting  of  four 
houses  numbered  5,  6,  7  and  8,  and  also  of  eight  other 
houses  which,  at  the  time  of  the  erection  of  the  works, 
it  was  alleged  by  the  plaintiff  were  in  course  of  erection, 
and  partly  erected,  for  the  purpose  of  being  used  and 
occupied  as  dwelling  houses  fronting  the  new  road 
running  at  right  angles  to  Pavilion  Terrace  on  the  west 
side  thereof,  and  for  the  sum  or  sums  of  money  to 
be  paid  by  the  defendants  for  the  damage  or  injury 
alleged  to  have  been  occasioned  by  the  works  of  the 
railway.  It  also  set  out  the  appointment  o{J,G,H, 
by  the  arbitrators,  in  pursuance  of  The  Lands  Clauses 
Consolidation  Act,  1845,  to  be  the  umpire  to  decide  on 
any  matters  in  respect  of  the  question  referred  to  them 
on  which  they  should  differ,  or  which  should  be  referred 
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to  him  as  such  umpire  mider  the  provisions  of  that  Act        1862. 
or  the  special  Acts^  relating  to  the  Company  and  their  chambkki^ih 
imdertakingy  or  any  or  either  of  them.     The  plea  then  ^,gT  ebd  of 
set  out  the  award  of  the  umpire :  which  recited^  among 
other  things,  the  notice  of  the  plaintiff  to  the  defendants, 
dated  18th  July,  1860,  "that,  by  the  execution  of  the 
railway  and  works  authorized  by  the  said  Acts  of  Parlia- 
ment, the  said  Company  had  injuriously  affected  certain 
houses,   buildings,   tenements  and  premises  to   which 
the  said  Benjamin  Chamberlain  was  entitled  as  lessee 
for  a  term  of  ninety-nine  years  from  Christmas,  1856, 
(subject  to  certain  apportioned  ground  rents  of    13/., 
17/.  and  30/.  respectively),  the  same  being  and  consist- 
ing of  four  houses,  numbered  respectively  5, 6, 7  and  8, 
Pavilion   Terrace,  Lower   Wandsworth  Road,  and  eight 
other  houses  or  buildings  which,  at  the  time  of  the 
execution  of  the  said  works,  were  in  course  of  erection, 
and  partly  erected,  for  the  purpose  of  being  used  and 
occupied  as  dwelling  houses  fronting  the  said  new  road 
running  at  right  angles  to  Pavilion  Terrace  aforesaid, 
oa  the  west  side  thereof  ^ — and  that  he  was  entitled  to 
compensation  for  such  injurious  affecting  of  the  said 
premises,  and  that  the  said  Company  had  not  made 
satisfaction  for  the  same  under  the  provisions  of  Tlie 
Lands  Clauses  Consolidation  Act,  18  i5^^ ;  and  he  there- 
fore gave  the  said  Company  also  notice  that  he  claimed, 
as  compensation  for  such  injurious  affecting^  the  sum 
of  1200/.;  and  tliat^  in  case  the  said  Company  should 
refuse   or  decline  to  pay  him  that   sum,   be  desired 
to  have  the  amount  of  compensation  claimed  by  him 
settled  by  arbitration,  in  accordance  with  the  said  last 
mentioned  Act :  and  then  proceeded  as  follows,  "  Now 


V^AA«  «.AJikA^X^A«  J 
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[1868.]      sation  for  the  loss  of  profits  in  his  business  until  he 
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Chambeblaiit  could  obtain  other  premises  for  carrying  it  on ;  the  Court 
West  End  op  recognised  Jtex  V.  The  London  Dock  Company  (a),  and 
^KTOTA^^  pointed  out,  p.  457,  that,  "in  that  case,  no  part  of  the 
premises  had  been  taken  or  touched  by  the  Company.'' 
In  Reg.  y.  The  Great  Northern  Raihoay  Company  {b)  a 
ferry  attached  to  land  was  cut  off  from  it  by  the  rail- 
way ;  and  the  Court  distinguished  that  case  from  Rex  t. 
The  London  Dock  Company  (a),  on  the  ground  that  tbe 
value  of  the  land  was  seriously  affected  by  the  inter- 
ference with  a  private  right.  Rex  v.  The  NoUingham 
Old  Water  Works  Company  (c),  and  Bell  v.  The  Hull 
and  Selby  Railway  Company  (d)  were  decided  upon  the 
provisions  of  the  special  Acts.  In  Lawrence  v.  The  Great 
Northern  Railway  Company  {e)  the  damage  was  caased 
by  an  improper  exercise  of  the  powers  given  to  the 
Company,  and  the  case  was  distinguished  by  the  Court, 
p.  654,  on  that  ground,  from  Rex  v.  Pease  (/).  In 
Glover  v.  The  North  Staffordshire  Railway  Company  {g) 
there  was  an  interference  with  a  private  right.  In  The 
Caledonian  Railway  Company  v.  Ogilvy  (A),  decided  upon 
the  Scotch  Acts,  which  also  contain  the  words  '^injuiionsly 
affected,^^  it  was  held  that  stoppages  and  other  inconve- 
niences incident  to  the  crossing  of  a  public  road  by  a 
railway  on  a  level,  being  common  to  all  the  Queen's  sub- 
jects, no  particular  or  individual  remedy  existed:  and 
Lord  St.  Leonards,  p.  262,  recognised  Rex  v.  ITte  London 
Dock  Company  (a).    In  Moore  v.  The  Great  Southern  and 


(a)  dA.^E.  163. 
(c)  QA.^E.  355. 
(e)  16  Q.  B.  643. 
ig)  16'^.  A  912. 


ih)  14  Q.  B,  25. 
{d)%M.^  W.  699. 
(0  4JB.  #^rf.30. 
(A)  2  Mtu^.  229. 


f^atem  Rmlway  Company  (a),  which  was  like  Reg.  \\  The       [1S63.] 

MaMtern  Counties  Baiitm^  Compant/  (1/%  the  Company's  caAMBiitZIiir 

workstoTiched  theboundary  line  of  the  plaintiff's  property,  ^^^^^  ^^^^  ^^ 

and  mterfered  with  Ids  private  right  of  stepping  out  of  hiB     1^>ki^o«  an^ 

house  into  the  highway  ;  they  actnally  took  his  land,  the        Palacf 

presumptiou  being  that  he  was  owner  ad  mtdmm  Jilum      CompMj. 

mm,     [Erie  C.  J*   The  judgment  of  the  Court  did  not 

proceed  on  that  ground,]    In  Tmhey  v.  The  Great  South- 

em  and  Western  RmltDay  Company  {c)  the  embankment 

which  was  opiK>9ite  to  the  plaintifT's  house  caused  rain 

water  and  mud  to  run  into  his  house,  and  the  action  was 

held  maintainable  because  the  house  itself  and  the  access 

to  it  were  impinged  upon  and  interfered  with,  so  that 

there  was  a  "  taking*^  of  his  "land''  iji  the  wide  sense  of 

that  word* 

As  to  the  cases  in  Chancery.  In  7^  London  and 
Nurth  Western  Railita^  Company  t,  Smiih  (</),  where  the 
defendant  bad  a  house  similarly  affected  to  the  plain- 
tiff's, an  injunction  was  granted  in  order  that  the  de- 
fendant might  bring  an  action  to  try  his  right  at  common 
law  j  and  Lord  Cottenham  said,  p,  223,  ^'If  the  Company 
are  liable  to  him,  it  is  obvious  that  they  are  also  liable 
to  all  his  neighbours ;  but  the  difference  between  the 
injurj^  to  one  house  and  another  in  the  same  street  must 
be  Terr  small  and  difficult  to  ascertain,  when  the  case 
shall  arise  in  which  it  may  be  held  that  one  house  is 
entitled  to  compensation  and  the  next  not"  In  Th^ 
£ast  and  IVest  India  Docks  Company  ¥•  Gatthe  {e)  the 
damage  done  was  a  direct  injury  to  the  land;  and  upon 

(rt)  10  Ifuh  Om.  Law  /?iy.  46.  (ft)  2  Q.  B.  U7. 

{t)  10  Iriek  Qm.  Lm  Bep,  m,  (rf)   I  Mac.  #  G.  210. 


Palaob 
Railway 
Company. 


[1863.]  that  groand  Lord  Truro  C,  p.  168,  distingoished  it  from 
Chambbelai»  ^^^  London  and  North  Western  Railway  Company  v. 
Wbst  End  o?  ^^^^^  (^)-  ^^^  London  and  North  Western  Railway  Com- 
^rwaT^  P^^V  ^'  ^^^^  (*)  ^^  ^^^  Sutton  Harbour  Improve- 
ment Company  y«  Hitchens  (e)  followed :  in  theae  the 
Court  refused  to  interfere.  But  the  principle  on  which 
Lord  Cottenham  gave  judgment  in  The  London  and  North 
Western  Railway  Company  v.  Smith  (a)  was  not  over- 
ruled. Li  Ware  v.  The  Reyent^s  Canal  Company  (rf),  an 
injunction  was  refused  by  Tx)rd  Chelmsford  C,  on  tiie 
ground  that  no  injury  had  been  occasioned  to  any  indi- 
vidual, or  was  imminent  or  was  of  irreparable  conse- 
quence. 

Further,  the  damages  are  only  contingent  and  specu- 
lative, because  some  of  the  houses  were  not  finished. 
In  Lee  v.  Milner  (e)  Lord  Abinger  said,  p.  839,  ''  In 
this  case  the  jury  have  found  no  damage  yet  sustained : 
how  then  can  they  find  a  verdict  for  contingent  damages, 
which  may  never  occur  at  all  V  In  Broadbent  v.  The 
Imperial  Gas  Company  (/),  which  was  an  injunction  to 
^restrain  the  Company  from  using  or  making  gas  in  such 
a  manner  as  to  permit  its  escape,  WHles  J.,  in  deUver- 
ing  the  opinion  of  Crompton  J.  and  himself,  pointed  out, 
p.  468,  that  the  damages  were  too  uncertain  to  be  ascer- 
tained once  for  all.  It  is  observable  that  The  Gas- 
works Clauses  Act,  1847,  10  &  11  Viet  c.  15.,  contains 
a  special  clause,  sect  29,  that  nothing  in  that  Act  or 
the  special  Act  shall  prevent  the  Company  from  being 


(fl)  1  Mac.  ^  O.  216. 

(c)  IDeG.M.^  G,  161. 

{$)  2M.^W.  824. 

(0  IDeG.  A/.  #  G,  436,  affirmed  in  H.  L.,  7  H.  L.  Cos,  600. 


(6)  3  Mac.  #  G.  336. 
(diSDeG.j-  Jones,  212.22a 
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liable  to  an  indictment  for  nuisance^  or  to  any  other      [1868.] 
legal  proceeding  to  which  they  may  be  liable  in  conse-  chambkrlain 
quence  of  making  or  snpplying  gas,  which  shews  that  -^^^  g,,^ 
otherwise  the  party  injured  would  have  been  deprived  of 
his  action. 

The  plaintiff  is  not  entitled  to  all  the  damages  given 
in  the  award.  The  notice  of  the  plaintiff  states  that,  *'  by 
the  execution  of  the  railway  and  works  authorized  by  the 
said  Acts  of  Parliament/^  not  by  their  continuance,  '*  the 
said  Company  had  injuriously  affected  certain  houses^ 
buildings,  tenements  and  premises  of  the  plaintiff'^  as 
dwelling  houses,  whereas  the  award  gives  compensation 
for  damage  to  the  houses  of  the  plaintiff  as  shops. 

Liuh,  for  the  plaintiff. — Sect.  6  of  The  Railways 
Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20.,  is 
not  confined  to  '' owners  and  occupiers'^  but  extends  to 
^'aU  other  parties  interested  in  any  lands  taken  or  used 
for  the  purposes  of  the  railway,  or  injuriously  affected 
by  the  construction  thereof,''  which  shews  that  to  en- 
title a  person  to  compensation  it  is  not  necessary  that 
land  should  be  taken.  Sect.  16,  which  enables  the 
Company  to  divert  this  road,  provides  that  they  *'  shall 
make  full  satis&ction  in  manner  herein  and  in  the 
special  Act,  and  any  Act  incorporated  therewith,  pro- 
vided, to  all  parties  interested,  for  all  damage  by  them 
sustained  by  reason  of  the  exercise  of  such  powers." - 
And  sect.  68  of  The  Lands  Clauses  Consolidation  Act, 
1845,  8  &  9  Vict  e.  18.,  defines  the  mode  of  recovering 
compensation. 

Under  these  clauses  an  owner  of  land  is  entitled  to 
compensation  wherever  his  lands  are  injuriously  affected. 


[1863.]      although  they  are  not  taken  by  the  Company ;  and  they 
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CnAUBBRLAiN  ^'®  injuriously  affected  when  the  damage  done  to  them 
by  the  execution  of  the  works  under  the  powers  of  the 
special  Act  would  have  entitled  the  owner  to  bring  aa 
action  against  the  Company  if  the  making  of  the  rail- 
way had  not  been  authorized  by  that  Act :  compensa- 
tion being  substituted  for  an  action.     There  must  be 
a  detriment  to  the  land  by  an  act  which  would  have 
been  wrongful  to  the  owner  of  the  land  but  for  the 
statutory  powers  under  which  it  was  done.     [Erie  C.  J. 
The  owner  of  land^  to  whom  the  use  of  a  highway  is 
valuable,  could  not  bring  an  action  for  the  obstruction  of 
it  except  in  respect  of  the  special  loss  which  he  sustamed 
in  each  particijlar  instance ;  Paine  y.  Partrich  (a).]  Sup- 
pose the  obstruction  was  permanent.    [  Williams  J.  The 
bringing  successive  actions  was  a  means  of  compelling  the 
defendant  to  remove  such  an  obstruction  or  to  give  the 
price  of  the  land.]    The  difference  between  an  action  for 
an  obstruction  and  compensation  is  that  the  jury  must 
give  all  the  damages  in  one  assessment :  there  is  no 
means  of  obtaining  compensation  for  recurring  damage. 
[Erie  C.  J.     Can  the  stoppage  of  a  highway  be  said  to 
be  a  damage  to  land  ?]    In  Beg.  v.  The  Eastern  Counties 
Railway  Company  (i)  compensation  was  given  for  damage 
affecting  the  value  of  land.     [He  also  cited  Wilkes  v. 
The  Hwngerford  Market  Company  (c).]     The  umpire  has 
found  that,  by  reason  of  the  obstruction  of  the  high- 
way by  the  railway,  the  value  of  the  plaintiff's  premises 
has  been  greatly  diminished,  apd  he  has  shewn  in  what 
planner. 


(fl)  Carth,  191.  (6)  2  Q.  B.  347. 

(c)  2  Bing,  N.  C  281. 


This  is  a  case  in  M^hich  an  action  would  have  lain,      [1863J 


OF 

London  and 

Cbtbtal 

Palace 

Bailway 

Company. 


supposing  the  works  had  not  been  authorized  by  an  Act  CHAMBsaLAm 
of  Parliament.     In  Tlie  Caledonian  Railway  Company  v.  w^st  End 
Ogilvy  (a)  the  whole  claim  was  for  personal  inconveni- 
eoce  occasioned  to  the  occupier  of  a  house  by  reason  of 
the  railway  being  made  to  cross  the  "highway  on  a  level, 
and  Lord  Cranworth  C.  and  Lord  St  Leonards  put  their 
judgment  on  the  ground  that  the  claimant  was  iiot 
entitled  to  compensation  for  personal  inconvenience. 
Lord  Cranworth  C.  supposes  the  case  of  a  Company, 
without  the  authority  of  an  Act  of  Parliament,  making 
a  raQway  across  a  public  road,  and  erecting  gates  on  it, 
and  says,  p,  236-7,  "the  owner  of  the  estate  might, 
with  respect  to  any  detention  occasioned  to  him  by  the 
closing   of  those  gates,   bring  an   action   against  the 
makers  of  the  railway,  and,  as  he  might  do  this  toties 
quotiesy  he  would  probably  have  more  frequent  rights  of 
action  than  other  subjects  of  Her  Majesty.  But  it  would 
only  be  a  more  frequent  repetition  of  the  same  damage ; 
it  would  not  be  any  damage  different  from  that  which 
might  be  sustained  by  any  other  subjects  of  Her  Ma- 
jesty; for  all  attempts  at  arguing  that  this  is  a  damage 
to  the  estate  is  a  mere  play  upon  words.   It  is  no  damage 
at  all  to  the  estate,  except  that  the  owner  of  that  estate 
would  oftener  have  a  right  of  action  from  time  to  time 
than  any  other  person,  inasmuch  as  he  would  traverse 
the  spot  oftener  than  other  people  would  traverse  it" 
Here  the  umpire  finds  that  it  is  a  damage  to  the  estate, 
and  that  is  a  question  of  fact.    Lord  St  Leonards  says, 
pp.  246-7|    "It  must  be  utterly  indifferent  to  a  case 


(*r)  2  Macq.  229, 


[1863.]      of  ^1^  ^rt  whether  land  be  taken  or  not  as  an  abstract 
CHAMBULuuii  question ;  becanse  it  is  quite  settled  that  there  may  be  a 
Wkst  EvD  ov  d^magey  and  compensation  may  be  required  by  a  party 
^EWiT"^   from  whom  no  land  is  taken.''    And  both  the  learned 
P^LAOB      Lcnrda  approved  of  Reg.  y.  The  EaUem  Counties  Baiboay 
ComiMuij.      Company  {a\  In  Moort  y«  The  Great  Southern  and  Western 
Railway  (&)  the  plaintiff  occupied  a  cottage  and  a  small 
piece  of  land,  on  alevel  with  and  abutting  on  a  public  high 
road  from  which  a  short  way  or  passage  over  the  plaintiff's 
land  afforded  access  to  his  cottage.  The  railway  Company, 
in  the  execution  of  their  works,  lowered  the  public  high 
road  seven  feet,  leaving  the  plaintiff's  land  and  cottage 
on  the  edge  of  a  precipice  of  that  height,  and  thereby 
obliging  the  plaintiff  to  make  use  of  a  step  ladder  in  order 
to  obtain  access  from  the  public  highway  to  the  way  or 
passage  leading  over  his  land  to  his  cottage ;  and  it  was 
held  by  the  Exchequer  Chamber  in  Ireland  (affirming  the 
judgment  of  the  Queen's  Bench  there)  that  the  action  was 
not  maintainable,  the  injury  complained  of  by  the  plain- 
tiff being  an  injury  of  a  permanent  nature  to  his  land, 
and  therefore  the  subject  of  compensation,  under  Tbe 
Railways  Clauses  Consolidation  Act,  1845,  sect.  6,  and  the 
Irish  Act,  14  &  15  VicL  c.  70.,  by  which  it  is  modified. 
In  Tuohey  v.  The  Great  Southern  and  Western  RaSway 
Company  (c)  the  plaintiff  occupied  a  dwelling  house 
abutting  on  a  public  highway,  and  the  railway  Company 
in  the  execution  of  their  works  raised  the  public  highway 
to  the  height  of  ten  feet  opposite  to  the  plaintiff's  house, 
and  the  special  damage  alleged  to  result  from  the  acts 


(a)  2  Q.  B.  347. ;  2  Railw.  Cos,  736. 
(A)   10  IrUh  Com,  Law  Rep.  46. 
(c)  10  IrUk  Com.  Law  Rep.  98. 


of  tlie  defendants  was^  that  the  acceaa  to  the  plaintiff  s       [1863.] 
house  was  impeded,  and  the  house  rendered  damp  and  CiiAjuDEaiaiif 
unwholesome  by  rain  and  mud,  which  penetrated  into  it  west  Es»  of 
from  an  adjoining  bridge,  whereby  the  plaintiff  lost  hia       cut^tal" 


health;  anditwaa  held  that  the  action  was  not  maintain* 
able,  the  plaintiff  ^e  loss  of  health  hcing  the  consequence 
of  the  injury  to  his  house,  and  auch  injury  being  of  a 
permanent  nature  and  the  subject  of  compensation  under 
the  statute. 

The  sections  of  stat.  8  &  9  Vict  c,  20  [a.  53  &  54, 
66  &  57),  which  require  the  Company  wlien  they  inter- 
fere  with  any  road  to  substitute  another  as  convenient 
as  the  former,  under  c^tain  penalties,  are  for  the  pro- 
tection of  the  public  or  of  the  private  person^  and  do 
not  take  away  the  compensation  to  which  an  owner  or 
occupier  who  suffers  a  peculiar  injury  is  entitled.  As 
Ltfro^  C.  Jp  observed  in  Tnohey  v<  The  Great  Northerri 
and  H'estcm  Railway  Company  {a)  i  "Not  only  is  com^ 
pensation  given  by  the  Legislature  to  individuals  for  any 
injury  which  they  may  sustain,  but  a  penalty  is  also 
imposed  for  not  duly  substituting  a  proper  road,  before 
proceeding  to  interfere  with  an  existing  one;  which 
penalty,  in  the  case  of  a  public  road,  may  be  sued  for  by 
the  trustees  or  other  persons  in  whom  the  management  of 
such  road  is  vested ;  and,  in  the  case  of  a  private  road, 
by  the  owner  of  such  private  road-" 

The  cases  in  Chancer}^  only  shew  that  thia  is  n  matter 
in  which  those  Courts  w*iil  not  int«rfere,  and  that  it  is  to 
be  dealt  with  at  common  law. 

Mem  ¥.  Pea&e  (b)  was  an  indictment  for  doing  that 
which  the  Act  expressly  authorized  to  be  done.      \n 

(a)  10  Ifuh  Cma.  litti'  Eqj.  tOa.  (ft)  4  K  ^  Ail.  30. 


Palace 

Boilway 


[1863]  Glmer  t.  The  North  Siafforrhhire  Smiway  Company  {q\ 

CBAMfiiai^iif  wBicli  laya  down  the  same  principle  as  Wilhs  v.  The 

Webt  Eku  Of  J^^'^9^P^^  Market  Company  (i),  a  private  way  lea^g 

LOJ10O1?  ajid  across  a  public  road  was  obstrtictedj  and  it  was  held  that 

CftYiTAL  -  1  /I?  J         T 

the  land  of  tlie  plaintiff  was  injiniotisly  affected,     m 


Palace 


Rq$€  w  Groves  (e)  the  plaintifi'  occupied  a  public  house, 
abutting  upon  the  river  Thamex,  to  which  persons  used 
to  oome  by  boats,  and  the  defendant  floated  a  quantity 
of  timber  close  to  the  plaintiff's  premises  and  so  ob- 
structed the  access  to  his  house ;  and  it  was  held  tbni 
special  damage  was  shewn  for  which  an  action  would 
lie.  Where  such  damage  is  sustained,  the  owner  of  l^d 
has  the  same  right  to  compensation  as  if  a  private  way 
was  obstructed-  In  The  New  Miver  Company^  appts., 
Johnson,  respt.  {d),  which  was  a  complaint  for  diverting 
water  from  the  well  of  the  respondeat,  the  order  of 
justices  for  payment  of  compensation  to  the  respondent 
was  quashed  because  he  had  no  right  to  underfroiind 
water. 

As  to  the  argument  that  the  damages  were  specula- 
tive, and  that  the  plaintiff  was  not  entitled  to  all  the 
damages  given,  it  is  found  that  four  of  the  houses  were 
completedj  and  the  others  were  in  course  of  construc- 
tion ;  and  the  amount  of  damage  sustained  is  a  matter 
of  fact  for  the  umpire.  The  plaintiff  must  recover  h 
once  for  aU,  But,  even  if  the  umpii^  was  wrong  la 
awarding  compensation  to  the  extent  he  has  done, 
hia  deciaion  cannot  be  questioned  in  this  procoeding; 


(rt)  16  Q.  B.  ftl2. 

(d)  20  L.  Jp  .V.  C  93 ;  ti  Jut.  K  S,  ^74 


(h)  2  Einff.  K  V,  281. 


MartimerY,  The  South  Wales  Railway  Company  (a).  The 
Company  should  have  mked  the  uiapire  to  sever  the 
damages ;  the  only  course  which  can  be  taken  now  is  to 
move  to  set  the  award  addc,  as  ysm  done  with  reference 
to  the  inqnisition  in  He  Fenny  and  The  South  Emtern 
Railway  Company  (^). 


[18C30 
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Rochfort  Clarke^  in  reply. — ^The  Lands  Clauses  Con* 
solidation  Act,  1845,  8  &  9  Vict  c.  18,  i.  68.,  relates 
to  "  lands'*  construed  in  the  narrow  lensc  of  that  word } 
though  by  the  interpretation  clause,  sect*  3,  the  word 
"  lauds"  shall  extend  to  "  hereditaments,"  it  eannot  in 
sect,  68  apply  to  an  easement ;  that  section  applies  to  cases 
in  which  the  Company  exercise  a  dominion  over  lands  of 
an  owner,  and  not  to  the  case  of  a  highway  obstructed  or 
diverted*  And  The  Railways  Clauses  Consolidation  Act, 
1845,  8&  9  P'ict  c-  20.  w*  6, 16.,  apply  where  damage  is 
done  by  the  works  of  the  Company  in  the  course  of  their 
construction^  or  where  land  is  taken  by  thera  for  carrying 
on  their  works.  Sect,  16  relates  to  matters  which  the 
Company  may  do  irrespective  of  the  powers  given  by  the 
Act,  and  to  the  manner  in  which  they  execute  their 
works;  Bey.  v.  The  EqH  and  Wesi  India  Docks  and 
Birminyhum  Junction  Railway  Company  {c)j  per  Lord 
Campbdlt  and  the  proviso  to  that  section  requires  the 
Company  to  give  satisfaction  "for  damage,"  not  "  for 
injuriously  affecting/"  If  the  embankment  on  which  the 
substituted  road  is  carried  does  not  affect  the  light  or 
air  of  the  plaintiff,  or  the  access  of  his  house  to  the 
highway,  it  is  a  common  public  inconvenience  for  which 

(it)  lE^fK  375.  {h)l  Kf  B,  660. 

if}  2E.^B.  46a.  47C 


[1863.]      lie  is  not  entitled  to  compensation*     This  is  a  legal  diver- 


CXLA.MBKRLAIN  sion  of  the  lughwaj  for  the  purposes  of  the  railway,  which 
West  End  of  ^  ^  ^®^  ^"^^  ^^  highway.     Formerly  this  would  have 
^RYSTAiT^   been  inquired  into  by  a  writ  of  ad  quod  damnum,  upon 
R^ay       wJ^ich  the  question  would  be  whether  the  diversion  was 
Compan/.      inconvenient  to  the  public,  not  whether  it  was  incon- 
venient to  private  persons.     And  under  the  Highway 
Act,  5  &  6  fF.  4.  c.  50.,  compensation  is  not  recoverable 
for  the  diversion  of  a  highway;  the  remedy  given  by 
sects.  88, 89,  is  by  appeal  to  the  Quarter  Sessions,  who  are 
to  summon  a  jury   *'  for  the  purpose  of  determining 
whether  the  proposed  new  highway  is  nearer  or  more 
commodious  to  the  public,  or  whethier  the  public  high- 
way so  intended  to  be  stopped  up,  either  entirely  or  sub- 
ject as  aforesaid,  is  unnecessary,  or  whether  the  said  party 
appealing  would  be  injured  or  aggrieved.''  But  no  person, 
by  the  common  law  or  the  Highway  Acts,  could  recover 
compensation  for  damage  resulting  from  the  lawful  di- 
version or  abandonment  of  a  highway.     [He  also  cited 
The  Governor  of  the  Cast  Plate  Manufacturers  v.  Mere' 
dith  (a).  Rex  v.  Russell  (i).]     Further,  the  railway  may 
be  abandoned,  and  in  that  case,  by  stat.  15  &  16  Vict, 
c.  clxxviL  s,  48.,  the  highway  must  be  reinstated;  which 
shews  that  the  damages  are  uncertain  and  therefore  can- 
not be  recovered;  Lee  v.  Milner  (c).  [Erie  C.  J.  The  pre- 
sumption is  that  things  will  continue  in  statu  quo.']     In 
Glover  v.  The  North  Staffordshire  Railway  Company  (rf) 
the  Company  exercised  dominion  over  a  private  way;  and 
Lord  Campbell  said,  p.  921,  ''In  some  instances,  and 
they  often  are  cases  of  great  hardship,  land  is  depreciated 


(o)  4  r.  B,  794. 
(c)  2M.^W,S2^ 


(A)  6  A  #  C.  566. 
(d)  16  Q,  B.  912. 


in  value  withoitt  being  what  the  statute  terms  injuriously       [1863.] 

affected."      Rose  t.  Graves  (a)  was  an  action  for  ob-  Chambi&lain 

stmcting  the  access  to  the  plaintiff's  house^  and  there  west  End  of 

London  and 


was  an  ayerment  of  intentional  damage  to  the  plaintiff  : 
there  was  an  injury  to  the  plaintiff  with  which  the 
puUic  had  nothing  to  do.  In  fVilhes  v.  7%e  Hungerford 
Market  Company  (ft)  the  injmry  of  which  the  plaintiff 
complained  was  injury  to  his  business  as  a  shopkeeper ; 
and  Bosanquet  J.,  p.  298,  said,  "  It  may  be  that  others 
haye  also  been  injured  in  the  same  way,  and  a  case  has 
been  put  in  argument  of  every  individual  shopkeeper  in 
a  long  line  of  streets  suffering  a  like  injury  from  the 
same  cause.  That  extreme  case,  however,  does  not  re- 
semble the  present,  in  which  the  peculiar  injury  is  put 
as  only  accruing  to  a  single  individual/'  In  loeson  v. 
Mocr{c)i  which  was  an  action  for  obstructing  a  highway, 
and  so  preventing  access  to  a  colliery  *^  propi  adjacens'^  to 
the  highway,  the  damage  was  direct.  Turton  J.,  one  of 
the  Judges  who  in  holding  that  the  action  lay,  differed 
from  Lord  Holt,  expressly  did  so  on  the  ground  that  tlie 
way  was  stopped  maliciously,  as  was  proved  before  liim 
on  the  trial;  and  in  JVilks,  74,  note  (a),  it  la  said  the 
reason  of  the  judgment  of  the  rest  of  the  Judges  ^'  was 
principally  this,  that  it  sufficiently  appeared  that  tlie 
plaintiff  must  and  did  neceaaarily  suffer  a  special 
damage  more  than  the  rest  of  the  King^s  aubjecta  by 
the  obatruction  of  this  way."  In  Hubert  v.  Groves  {d) 
Lord  Kenytm  nonsuited  the  plaintiff  in  an  action  for 
consequential   damage  to   his  business  as  a  coal    and 

{a)  b  M.4-Gr,  GI3.  (A)  2  Bing.  K  C  28K 

(c)  I  Ld.  Raym.4mi  GarlA. 461 ;  1  Saik.  15;  12  Mod.  262 ;  Con*.  58. 

(d)  1  Efp.  148. 
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[1863.]       timber  merchant  by  the  defendant  laying  large  quan- 

Chambeblaih  ^^^  ^  earth  and  rubbishy  by  which  the  street  was  ob- 

Wmt  ^End  of  ''^'^cted,  and  the  plaintiff  obliged  to  carry  his  coals  and 

Lojn)ON  and    timber  by  a  circuitous  and  inconyenient  way ;  and  that 

Palack       ruling  was  upheld  by  the  Court.  And  in  Rase  t.  Miles  (a) 

Lord  Ellenborough  distinguished  the  case  fix)m  Hvbert 

V.  Groves  {b)^  on  the  ground  that  the  plaintiff  was  in  the 

act  of  using  the  navigation  when  he  was  obstructed;  and 

saidy  ^'  this  is  something  substantially  more  injurious  to 

this  person^  than  to  the  public  at  large^  who  might  only 

have  it  in  contemplation  to  use  it.*' 

The  damages  to  the  houses  which  were  not  finished 
were  contingent  and  speculative^  and  therefore  are  not 
recoverable;  and  the  awards  being  bad  in  parti  is  bad  m 
toto.  In  Re  Penny  and  The  South  Eastern  Railway  Com- 
pany  (c)  the  defect  was  not  apparent  on  the  fiEtce  of  the 
inquisition ;  and  in  Mortimer  v.  Tlie  South  Wales  Rail- 
way  Company  (d)  the  proceedings  before  the  sheriff  were, 
upon  the  face  of  them,  perfectly  regular.  But  in  Re  lie 
North  Staffordshire  Railway  Company  and  Wood {e),whi6ii 
was  an  application  to  set  aside  an  award,  on  the  ground 
that  the  umpire  had  awarded  one  entire  sum  for  lands  as 
to  some  of  which  there  was  no  valid  submission,  Parke  B. 
said,  p.  250,  "  It  is  clear  that  the  umpire  has  fixed  the  sum 
awarded  as  the  value  of  the  entire  lands.  The  award  Ib 
bad,  but  whether  we  ought  to  set  it  aside  is  another 
question ;"  and  Pollock  C.  B.  said,  "  If  the  objection  is 
quite  patent,  there  is  no  necessity  for  our  interference.'' 
And  in  The  Caledonian  Railway  Company  v.  Ogihyif) 


(a)  4Af.  #i8f.  101.  103. 
(c)  7£'.#A660. 
{e)  2  Exch,  2U, 


(b)  1  Esp.  148. 
(rf)  I  Kj-R  375. 
(/)  2  Macg.  229. 
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the  House  of  Lords  sent  the  case  back  to  the  Court  of  [1863.] 

Sessions'because  the  verdict  was  for  **  severance  and  level  chambeklaih 

crossing/'  without  distinguishing   how  much  was  to  wbst  End  of 

be  for  "  severance"  and  how  much  for  "level  crossing/'  ^cLywal"^ 

and  it  was  impossible  to  reduce  the  verdict  quoad  '*the  R^ata^ 

level  crossing/'   which  did  not  ground  a   claim    for  Company. 
damages. 

EttLE  C.  J.    We  are  all  of  opinion  that  the  judgment 
of  the  Court  below  ought  to  be  affirmed* 

This  is  an  action  brought  upon  an  award  made  by  an 
umpire  under  The  Lands  Clauses  Consolidation  Act^ 
1845,  8  &  9  Vict.  c.  18.,  in  which  the  plaintiff  seeks 
compensation  on  the  ground  that  his  land  has  been  in- 
juriously affected  by  the  execution  of  the  works  of  the 
Company.  He  claims  under  The  Lands  Clauses  Con- 
solidation Act;  1845,  8  &  9  Vict.  c.  18.,  and  also  under 
The  Railways  Clauses  Consolidation  Act,  1845,  8  &  9 
Vict.  c.  20.,  which  are  in  effect  embodied  in  the  special 
Act  of  the  Company,  16  &  17  Vict.  c.  dxxx.,  sect.  65. 
The  umpire  finds  as  the  facts  on  which  the  claim  of 
the  plaintiff  rests  that  certain  houses  of  the  plaintiff, 
some  of  which  were  in  the  course  of  erection  and  others 
completed,  were  injuriously  affected  by  the  acts  of  the 
defendants;  that  their  value  was  depreciated  because 
the  highway  was  stopped  up,  and  the  easy  access  which 
before  existed  to  them  was  taken  away.  It  is  clear, 
therefore,  that  this  case  comes  within  the  words  of  the 
enactments  referred  to,  and  it  appears  to  be  within  the 
principle  of  law  which  governs  these  cases. 

But  Mr.  Clarke  contended  that  there  was  no  ground 
of  action,  because  the  execution  of  the  works  of  the  Com- 

VOL.   II.  2    T  B.   &   s. 


[18G3.]       pany  did  no  more  than  take  away  the  enjoyment  of  a 


Chambkrlaih  public  right,  and  that  the  only  remedy  was  by  indictment; 
West  Eko  of  ^^^  ^^^^  *^c  judgment  of  the  Court  below,  which  ap- 
^c^n^^    plied  the  test  whether  the  injury  was  such  that,  if  the 
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statute  giving  to  the  Company  their  powers  had  not  passed, 
an  action  would  have  lain,  was  erroneous.     But  I  take 
the  principle  which  governs  these  cases  to  be  correctly  laid 
down  in  the  note  to  Ashbt/  v.  White^  1  Smith's  Leading 
Cases,  252,  5th  ed. :   "There  are,  indeed,  certain  cases  in 
which  an  act  may  be  in  law  an  injury,  and  may  produce 
damage  to  an  individual,  and  yet  in  which  the  law  affords 
no  remedy,  or,  at  least  no  immediate  one.    These  are 
cases  in  which  the  act  done  is  a  grievance  to  the  entire 
community,  no  one  of  whom  is  injured  by  it  more  than 
another.     In  such  a  case  the  mode  of  pumshing  the 
wrong  doer  is  by  indictment  and  by  indictment  only ; 
1  Inst  56,  a.     Still,  if  any  person  have  sustained  a  par- 
ticular damage  therefrom   beyond  that   of  his  feDow 
citizens,  he  may  maintain  an  action  in  respect  of  that 
particular  damnification.''     I  think  that  the  fact  found 
by  the  umpire,  that  the  plaintiff's  houses  have  been 
injuriously  affected,  is  a  finding  that  he  has  suffered 
"  particular  damnification ;"  and,  he  finds  specially  how 
that  injurious  affecting  would  be  occasioned ; — ^viz.,  that 
by  the  obstruction  to  the  thoroughfare  the  nmnber  of 
persons  passing  by  the  plaintiff's  houses  would  be  dimi- 
nished,  and  consequently  the  prospect   of  customers 
to  the    occupiers  of   the  houses    in  respect  of  any 
branches  of  industry  carried  on  in  them  would  be  in- 
jured.      Therefore  I  am  of  opinion  that  a  particular 
damage  to  the  plaintiff  by  the  obstruction  of  the  high 
way  is  made  out. 


AmJ  I  am  supported  in  this  by  the  analogy  of  several 
eases.     Moore  ?.  The  Great  Southern  and  tVesiem  Eail- 
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matf  Company  (a)  is  in  principle  very  closely  allied  to  «r  j, 
the  present;  for  there  the  Company  did  not  take  any 
part  of  the  plaintiff's  land,  but,  in  order  to  lower  the 
road^  made  a  deep  cutting  along  the  boundary  of  his 
land,  so  that  he  was  deprived  of  the  easy  access  to  his 
bouse  and  premises  which  he  before  enjoyed ;  and  it 
was  held  that  this  was  a  permanent  injury  for  which  he 
was  entitled  to  compensation.  Here  the  Kailway  Com- 
pany have  substitutcil  a  new  highway  for  tlie  old  one ; 
the  old  highway  is  blocked  up,  and  the  plaintiff^s  houses 
are  em  inaccessible  as  was  the  plaintiff's  house  in  Moore 
V.  The  Great  Soutlwrnand  Ifeitern  Bailwat/  Company  (a}- 
The  same  principle  was  acted  upon  in  Ee^,  v.  The  Eastern 
Counties  Railmatf  Company  (6),  where  the  Company,  in 
order  to  carry  their  raOway  over  a  higliway  which  before 
passed  tlie  prosecntor^s  land  on  a  level,  lowered  the  road 
so  that  his  land  was  left  on  a  high  bank.  I  do  not  rely 
on  Tuohey  v.  The  Great  Southern  arid  Western  Ruihmy 
Company  (c)  because  there  was  special  damage  besides 
tbe  lowering  of  the  road,  viz.  the  causing  mud  to  accu- 
midate  against  the  plaintiff's  house.  The  other  cases  are 
ftbundant  authority  for  our  decision  in  favour  of  the  plain- 
tiff in  the  present  case. 

Mr.  Clarke  relied  upon  The  Caledonian  Railway 
Company  v.  Ogilvy  (<i),  where  the  defendant  was  held 
not  entitled  to  compensation  by  reason  of  the  railway 


{a)  10  ItUh  Cittjh  Lam  Hep.  46, 
(A)  2  Q.  B.  347. 
{c)  10  JWtfA  Cmn.  Lam  Bep,  98, 
(J)  2  Macq.  299. 
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[1863.]      crossing  the  highway  on  a  level  near  the  lodge  to  his 

Chamberlain  mansion.     That  looks  like  a  judgment  in  favour  of  the 

West  End  of  ^^^^^dants  j  but  the  principle  of  that  judgment  was  that 

^RYSTiS*^   the  respondent  was  claiming  compensation  for  a  personal 
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inconvenience  or  annoyance  and  not  for  injury  to  his 
property. 

It  was  said  that  these  houses  of  the  plaintiff  are 
an  inchoate  speculation ;  four  of  them  being  completed 
and  the  rest  being  only  in  a  state  of  inception.  It  was 
further  contended  that  the  damages  were  imaginary 
merely ;  and  Lee  v.  Milner  {a\  was  cited  to  shew  that 
there  could  be  no  assessment  of  future  damages,  and  that 
the  plaintiff  was  bound  to  wait  until  the  injury  had 
occurred.  But  that  case  fails  to  support  Mr  Clarke's 
argument.  A  person  seeking  to  obtain  compensation 
under  these  Acts  of  Parliament  must  once  for  all  make 
one  claim  for  all  damages  which  can  be  reasonably  fore- 
seen. In  Lee  v.  Milner,  the  jury,  summoned  under 
The  Aire  and  Colder  Navigation  Act,  9  Cr.  4  c.  xcviii. 
to  assess  the  sums  of  money  to  be  paid  to  a  tramroad 
Company  for  the  purchase  of  land  and  for  damages,  found 
the  value  of  the  land,  6/.,  present  damages,  0,  future 
damages  28O0L  The  Court  held  that  the  sum  for  future 
damages,  which  might  never  be  suffered,  could  not  be 
given  by  reason  of  the  particular  words  of  the  special 
Act,  which  empowered  the  jury  to  assess  the  damages 
"  for  the  future  temporary  or  perpetual  continuance  of  any 
recurring  damages  which  shall  have  been  so  occasioned 
as  aforesaid :"  and  it  was  considered  that  these  words  re- 
strained the  jury  from  giving  damages  unless  there  was 


{a)  2  Af.  #  r.  824. 
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a  permanent  subsisting  cause  of  injuiyj  and  that  the       [1863.] 
Company    had   a   peculiar  privilege    of  requiring    the  CfiAHDEaLAiK 
ttndertakcrs  of  The  Aire  and  Calder  Navigation  to  aiun-  yf^^^\^^ 
EQon  a  jurjr  from  time  to  time  whenever  a  new  cause  of 
injury  to  the  tramroad  arose.    Under  Tlie  Lands  Clauses 
Consolidation  Act,  IS-IG,  and  The  Railways  Clauses  Con- 
fiolid&tion  Act,  1845,  the  party  claiming  compensation 
must  briug  forward  his  claim  in  unity,  as  far  as  he  can 
foresee  the  damages  which  will  arisej  estimating  them  as 
liaring  as  much  permanency  as  the  railway  ;  for  we  must 
take  for  granted  that  the  arbitrator  has  considered  the 
question  whether  the  railway  was  likely  to  continue*   We 
do  not  go  into  the  question  of  value;  the  principle  on 
which  the  arbitrator  acted  is  right. 


Pollock  C   D,  and  CaANNELt   B.,  and  Williams 
and  Keattko  JJ*  concurred. 

Judgment  affirmed. 
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The  Queen  against  Train,   Hathaway  and 
others. 

A  person,  without  the  authority  of  Parliament,  but  with  the  ooncnrrfnce 
of  and  bv  yirtue  of  a  contract  with  the  veatry  of  the  parish,  laid  doum  in 
one  of  the  streets  of  the  metropolis  a  double  line  of  tramways  on  which 
omnibuses  of  a  peculiar  construction  plied  for  hire.  These  tramways 
were  dangerous  and  inconrenient  to  many  of  the  public,  as  the  wheels 
of  vehicles  skidded  when  crossing  the  tramway,  and  horses  which  put 
their  feet  upon  it  were  startled :  held, 

1.  That  thi»  was  a  public  nuisance,  even  though  those  tramways  might 
be  for  the  convenience  of  the  public  generally. 

2.  That  what  was  here  done  could  not  be  looked  on  as  a  mode  of 
paving  the  street,  and  consequently  not  within  the  powers  confeired 
on  vestries  by  The  Metropolis  Local  Management  Act,  18  &  19  Vid. 
c.  120.  s,  98. 


TNDICTMENT.  The  first  count  charged  that  the 
defendants^  on  the  17th  January^  1861,  and  on  divers 
other  days  and  times  continuously  &c.^  a  certain  road, 
situate  in  the  parish  of  St  Mary^  Lambeth,  in  the  county 
of  Surrey,  leading  from  Kennington  Park,  in  the  parish 
aforesaid,  in  the  county  aforesaid,  to  the  south  side  of 
tVestminster  Bridge,  in  the  parish  aforesaid,  in  the  county 
aforesaid,  part  whereof  was  known  by  the  name  of  the 
Kennington  Road  and  the  other  part  whereof  was  known 
by  the  name  of  the  Westminster  Bridge  Road,  then  and 
during  all  the  time  aforesaid  being  the  Queen's  common 
highway,  used  for  all  the  liege  subjects  of  our  Lady  the 
Queeu,  with  their  horses,  coaches,  carts  and  carriages 
to  go,  return,  pass,  repass,  ride  and  labour  at  their  free 
will  and  pleasure,  unlawfully  and  injuriously  did  dig, 
entrench  and  cut  into,  and  cause  and  procure  to  be  dug, 
entrenched  and  cut  into ;  and  thereby  then  made,  and 
caused  and  procured  to  be  made,  in  the  said  common 
highway,  divers  large  and  deep  holes,  to  wit,  to  the 


number  of  1000,  and  each  of  the  depth  of  1  foot,  and 
diven  deep  and  long  trenches  in  the  said  common  high- 
way, to  wit,  of  the  depth  of  1  foot  and  the  length  of 
2000  yards;  and  then  removed  and  cansed  and  procured 
to  be  removed  from  the  said  common  highway  large  qiiaii- 
tirieSj  to  wit,  500  toiis^  of  stone  and  earth  of  the  soil  of  the 
said  common  highway ;  and  unlawfully  and  injuriously 
did  then  lay  down,  place^  and  construct^  and  cause  and 
procure  to  be  laid  dowu^  placed  and  conatnictedj  upon 
tbe  said  corarooa  highway,  a  certain  iron  tramway, 
extending  for  a  long  distance,  to  wit,  for  the  distance 
of  2000  yards,  along  the  said  common  highway ;  and 
unlawlTilly  and  injuriously  did  then  lay  and  placCj  and 
cause  and  procure  to  he  laid  and  placed,  upon  the  said 
common  highway,  divers  large  quantities,  to  wit,  200 
load^,  of  timber  and  200  tons  of  ii  on  rails  j  and  lo  con- 
tinued and  permitted  the  said  iron  tramway  and  the 
said  timber  and  iron  rails  to  remain  and  be  upon  the 
aaid  common  highway  from  the  day  first  aforesaid  con- 
tinually up  to  the  time  of  the  taking  of  this  inquisition  : 
Whereby  the  Queen^s  common  highway  aforesaid,  then 
and  on  the  first  days  and  times  aforesaid,  to  wit,  from 
the  day  first  aforesaid  continually  &c.,  was  obstructed, 
straitened  and  encumhered,  and  rendered  rough,  uneven 
and  dangerous,  so  that  the  liege  subjects  of  our  said 
lady  the  Queen  could  not,  then  and  during  the  times 
aforesaid,  go,  return,  pass,  repass.  Tide  and  labour 
with  their  horses,  coaches,  carts  and  other  carriages  in, 
through,  and  along  the  Queen's  common  highway  afore- 
said, as  they  ought  and  were  wont  and  accustomed  to 
do :  To  the  great  damage  and  common  nuisance  of  all 
Her  Majesty's  liege  subjects  going,  retuniingj  passing, 
repa^si^iug,  riding  and  labouring  in,  through,  and  along 
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1862.  tlie  Queen's  common  highway  aforesaid^  to  the  evil 
The  QuBKH  example  of  all  others  in  the  like  case  offending^  and 
Tbain.  against  the  peace  of  our  lady  the  Qneen^  her  crown 
and  dignity. 

The  second  count  chai^d  that  the  road  in  question, 
being  a  common  highway  kc.,  the  defendants  did,  on 
the  17th  January,  1861,  amongst  themselyes,  conspire, 
combine,  confederate  and  agree  together  unlawfully, 
wrongfully  and  injuriously  to  obstruct,  straiten,  and 
encumber  the  highway,  described  in  the  first  count, 
and  to  render  and  cause  and  procure  it  to  be  rough, 
uneven,  and  dangerous,  so  that  the  Queen's  li^e  sub- 
jects could  not  go,  return,  pass,  repass,  ride  and  labour 
with  their  horses,  coaches,  carts  and  carriages  in, 
through  and  along  that  highway;  and  in  pursuance 
thereof  acted  as  described  in  the  first  count. 

The  third  count  charged  that  the  defendants  did, 
amongst  themselves,  on  the  17th  January,  1861,  un- 
lawfully conspire  &c.,  unlawfully,  wrongfully  and  in- 
juriously, by  making  large  and  deep  holes,  and  large 
and  deep  trenches  in  the  highway  described  in  the  first 
count,  and  by  removing  firom  it  large  quantities  of  earth 
and  stone  of  the  soil  of  it,  and  by  laying  and  continuing 
thereon  a  certain  iron  tramway  of  great  length,  to  wit, 
of  the  length  of  2000  yards,  and  by  laying  upon  the 
highway  large  quantities  of  timber  and  iron  rails,  to 
obstruct,  straiten  and  encumber,  and  to  render  rough, 
uneven  and  dangerous,  the  highway,  so  that  the  liege 
subjects  of  the  Queen  could  not  go,  return  &x;.,  in, 
through,  and  along  the  highway  &c. 

The  fourth  count  was  the  same  as  the  second,  only 
not  stating  the  means  by  which  the  conspiracy  was 
carried  out. 


The  defendants  pleaded  not  guilty.  1862. 

On  the  trial,  before  Erie  C.  J.,  at  the  Surrey  Spring  The  Quben 
Assizesy  it  appeared  from  the  evidence  on  the  part  of  Train. 
the  prosecution,  that  the  defendant  Train  had,  with  the 
assistance  of  the  defendant  Hathaway  as  his  servant, 
laid  down  on  the  highway  described  in  the  indictment 
a  double  line  of  tramways,  on  which  omnibuses  of  a 
peculiar  construction  plied  for  hire.  The  other  defend- 
ants were  the  vestrymen  of  the  parish  of  Lambeth, 
through  which  the  tramways  ran ;  and  these  had  been 
constructed  with  their  sanction,  and  under  a  contract  for 
that  purpose  betwe^i  them  and  Train.  It  was  further 
shewn  that  these  tramways  and  the  carriages  which 
moved  npon  them  were  dangerous  and  inconvenient  to 
many  of  the  public,  as  the  wheels  of  vehicles  skidded 
when  crossing  the  tramway,  and  horses  which  put  their 
feet  upon  it  were  startled.' 

The  defendants  offered  evidence  to  shew  that,  although 
the  tramways  were  productive  of  inconvenience  to 
individuals,  they  were  for  the  convenience  of  the  public, 
because  a  very  large  number  of  persons  used  the 
omnibuses  as  a  means  of  transit,  to  the  great  saving 
of  their  time  and  money.  Erie  C.  J.  however  ruled 
that  that  evidence  was  immaterial,  and  rejected  it: 
and  he  directed  the  jury  that,  if  the  tramways  were  a 
source  of  danger  and  inconvenience  to  a  portion  of  the 
public  who  had  a  right  to  use  the  highway,  they 
would  be  a  nuisance,  without  reference  to  their  being 
for  the  general  convenience.  The  jury  found  a  verdict 
for  the  Crown  against  the  defendants  Train  and  Hath- 
away, With  respect  to  the  other  defendauts,  several 
[joints  of  law  having  been  raised,  it  was^  by  consent, 
arranged  that  no  verdict  should  be  takeiij  andj  on  the 
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1862.        suggestion  of  this  Courts  a  nolle  prosequi  was  ultimately 
The  QuBBN    entered. 


▼. 
Train. 


Bovill,  on  the  part  of  the  defendants  TVain  and  Hatha- 
way, moved  for  a  new  trial  on  the  ground  of  misdirec- 
tion, that  the  above  evidence  had  been  improperly  re- 
jected, and  that  the  verdict  was  against  the  evidence. 
(He  also  moved  to  enter  a  verdict,  but  it  appeared 
that  no  leave  for  that  purpose  had  been  reserved.) — 
This  case  raises  the  very  important  question  as  to  the 
legality  of  laying  down  tramways  in  the  streets  of  the 
metropolis.     Such  have  been  laid  down  in  Birhenhead, 
and  also  in  Ameriea,  with  great  success,  and  are  a  great 
convenience  to  the  public.     It  is  true  that  in  Rex  v. 
Russell  (a),  where  a  private  individual  impeded  the 
navigation  of  a  public  river  by  taking  possession  of  a 
portion  of  its  bed,  Holrayd  and  Bayley  J  J.  held  that  the 
circumstance  of  his  doing  so  being  for  the  benefit  of  the 
public  might  be  taken  into  consideration  in  determining 
whether  the  act  was  a  nuisance.    Lord  Tenterden,  how- 
ever, dissented ;  and  the  decision  of  the  majority  of  the 
Court  in  that  cxise  seems  overruled  by  the  subsequent 
case  of  Rex  v.  Ward  (ft),  as  well  as  inconsistent  with  Rex 
V.  Lord  Grosvenor  (c),  cited  in  Rex  v.  IFardf  p.  403,  and 
with  Rex  v.  Morris,  I  B.  8f  Ad.  441.  447.     In  Rey,  v. 
Betts{d)y  also.  Lord  Campbell  says,  p.  1037,  '^According  to 
the  authority  of  Lord  Hale,  to  that  of  Lord  Tenterden  in 
Rex  V.  Russell,  and  to  the  opinion  of  this  Court  in  Rex  v. 
Ward,  it  is  for  the  jury  to  say  whether  an  erection  of  this 
kind  is  a  damage  to  the  navigation  or  not.     That  the 
utility  of  such  a  work  to  the  neighbourhood  or  to  the 

(a)  6  5.  #  C.  C66.  (6)  4.  A,  ^  E,  384. 

(r)  2  Stark,  611.  {d)  16  Q,  R  1022.  " 


puLiiiv  luiLCicotLa,  gcuL.raiijTj  tuu^  uu  Lattcii  lulu  accuiuiL  us  IbliZ* 

a  compensatiojij  is  a  point  on  wbich^  with  great  deference,    xho  Qukks 
1  cannot  eoticur  with  the  majority  of  the  Judges  who        j^i^t 
decided  Bex  v.  Busselh     The  true  question  is,  whether  a 
damage  accrue   to   the   nairigation   in   the   particular 
Icxality;  and  that  is  a  question  for  the  Jury-"     But  the 
present  case  differs  from  all  those,  for  what  was  here 
done  was  for  the  purpose  of  regulating  the  use  of  tlie 
^hway  and  the  passage  upon  it.      Parish  officers  are 
em  powered  J  and  it  is  every  day^s  practice  for  them,  to 
raise  a  portion  of  a  highway  for  the  convenience  of 
loot  passengers.     They  also  lay  down  iron  gutters  in 
highways,  and  change  the  pavement  to  wood^  granite, 
or  even  to  iron; — things  which  are  quite  as  dangerous 
to  peraons  on  horseback  as  tramways.     They  are  also 
jtistified  in  putting  down  tramways  along  part  of  a  high- 
way for  the  purpose  of  teeping  the  heavy  traffic  clear 
from  the  rest 

The  case  may  he  looked  at  in  another  point  of 
view.  The  horough  of  Lambeth  is  included  in  The 
Metropolis  Local  Management  Act,  18  &  19  X^icL  c.  120-, 
sect.  98.  of  which  enacts  :  "  It  shall  be  lawftil  for  every 
vestry  and  district  hoard  from  time  to  time  to  cause  all 
or  any  of  the  streets  within  their  parish  or  district,  or 
any  part  thereof  respectively,  to  be  paved  or  repaired 
when  and  as  often  and  in  such  form  and  manner  and 
with  such  materials  as  such  vestry  ar  hoard  think  Jit*  and 
to  cause  the  ground  or  soil  thereof  to  be  raised  or 
lowered,  and  the  course  of  the  channels  running  in,  into, 
or  through  the  same  to  be  turned  or  altered^  in  such 
manner  as  they  think  proper,  and  to  alter  the  position  of 
any  mains  or  pij^es  in  or  under  such  street,  such  altera- 
tion to  be  made  subject  to  the  approval  of  the  engineer 


1862. 


The  Queen 

V. 

Train. 


of  the  Company  to  which  such  mains  or  pipes  belong." 
What  was  done  here  was  a  mode  of  paving  this  metro- 
politan highway,  a  matter  which  this  section  leaves 
entirely  within  the  control  of  the  vestry. 

It  was  therefore  a  question  for  the  jury  whether  what 
was  done  here  was  a  public  nuisance,  or  a  reasonable  and 
convenient  arrangement  of  the  highway  for  the  conveni- 
ence of  the  public  generally  using  that  highway^  and  for 
the  accommodation  of  the  traffic  upon  it.  The  question 
is  limited  to  the  tramways,  for  the  indictment  does  not 
charge  the  carriages  as  being  a  nuisance. 


Crompton  J.  We  are  strongly  of  opinion  that  this 
conviction  was  right,  and  that,  at  least  so  far  as  Mr. 
Baviirs  clients  are  concerned,  there  is  no  reason  to  dis- 
turb it.  Our  judgment  proceeds  on  these  short  grounds. 
It  was  clearly  shewn  by  the  evidence,  and  is  established 
by  the  finding  of  the  jury,  that  these  tramways  were 
a  nuisance,  dangerous  and  mischievous  to  passengers  on 
the  highway ;  and  the  defendants,  by  whom  they  were 
constructed,  are  therefore  responsible  for  that  nnisance, 
unless  Mr.  Bovill  succeeds  in  establishing  the  proposition 
for  which  he  contends.  He  tried  to  distinguish  the  pre- 
sent  case  from  those  which  have  settled  the  law  that  you 
canno:t,  for  the  benefit  of  one  part  of  the  public,  interfere 
with  the  rights  of  passage  of  the  rest  over  land  or  water. 
I  understand  him  to  admit  that  these  tramways  would  be  a 
nuisance  to  travellers  passing  across  them,  but  hecontended 
that,  taking  all  the  facts  together,  it  was  a  question  for  the 
jury  whether  they  were  a  nuisance,  or  whether  what  was 
done  was  not  a  reasonable  and  convenient  arrangement 
for  the  use  of  the  highway  by  the  public  generally. 
Supposing  however,  for  the  present,  that  his  proposition 


that  an  arrangement  for  the  use  of  a  highway  in  a  par-  1862. 
ticular  manner  being  for  the  advantage  of  the  public  xhe  Queih 
generally  would  be  an  answer  to  an  indictment  for  train. 
that  arrangement^  this  case  does  not  come  within  that 
principle^  seeing  that  this  was  not  an  arrangement  for  the 
ordinary  use  of  the  highway^  and  is  very  distinguishable 
from  the  cases  he  put  It  may  fairly  be  said,  for  instance^ 
that  the  raising  a  portion  of  a  highway  for  the  use  of 
passengers  is  allowable ;  but  that  is  for  the  use  of  the 
highway  qua  highway.  And  I  do  not  say  that  there 
may  not  be  cases  where  arrangements  for  the  advantage 
of  one  class  of  persons  may  be  allowable  though  mis- 
chievous to  another  class.  But  what  has  been  done  here 
is  not  making  any  arrangement  for  the  use  of  the  high- 
way in  the  ordinary  manner  of  using  a  highway.  On 
the  contrary,  it  is  withdrawing  so  much  of  the  highway 
from  its  ordinary  use  as  such;  for  it  is  idle  to  say  that 
you  can  use  as  an  ordinary  part  of  this  highway  the 
portion  taken  up  by  the  tramways.  A  carriage  meet- 
ing an  omnibus  running  on  one  of  them  cannot  give 
and  take  the  road.  The  case  is  like  that  of  Reg*  v.  The 
United  Kingdom  Electric  TeieffraphCompan^(Limit€d)(a)^ 
which  we  have  just  disposed  of,  and  others  of  a  similar 

(«)  This  ca&o  of  Ee^.  v.  Tht  United  Khigdom  Eiecfric  Ttl^mph  Com- 
pany (Limited)  w&B  tri<^  hy  Martin  B.  ftt  the  Spring  AjBaizcfl  for 
Buck*.  It  w^  acL  inftictinent  against  the  deft^ndants  fgr  erecting  their 
telegraphic  poles  along  the  adew  of  the  highivajR  extending  through  a 
long  traet  of  cotintry,  in  »uch  a  manner  as  to  obstruct  the  highwaj-ff, 
A  rerdict  haTtng  boon  giren  for  the  Crovni,  O'itfrt/%,  in  the  present 
r«anii,  on  the  17th  April,  moved  for  a  new  trisd,  on  the  ground  of  ntis* 
direction >  The  Judge  took  tho  eotirso  of  T^Titing  down,  during  the  trial, 
the  direetioQ  he  meant  to  give  to  the  jury,  and  deli  voting  it  to  the 
counsel ;  vh^n  the  defendants'  counftel,  Ending  it  hostile  to  lu^  olienta, 
inbmittad  to  a  verdict-  As,  howeverj  the  reporters  have  been  nn»hlf? 
to  ohtaia  n  sight  of  that  document,  or  eren  of  the  papers  in  the  case, 


1862.  n&ture.  It  also  falls  within  Reg,  v.  The  Longtan  Gas 
The  QuKEN  ^^^P^^y  {Limited)  (a),  with  which  we  took  a  good 
▼•  deal  of  pains^  where  a  gas  company^  without  being  au- 

thorized by  a  statute^  opened  trenches  in  the  streets 
of  a  town  for  the  purpose  of  laying  down  gas  pipes ; 
and  this  was  adjudged  a  nuisance.  If  persons  wish  for 
power  to  act  as  the  defendants  acted  here^  they  must 
take  the  usual  regular  and  constitutional  course  of  getting 
the  protection  of  the  Legislature. 

Then  was  there  any  evidence  to  go  to  the  jury  that 
this  was  a  proper  use  of  the  highway  ?  I  think  not.  It 
was  put  that  these  tramways  would  enable  persons  to 
pass  conveniently  firom  A,  to  B.  So  would  a  railway : 
but  the  defendants  would  clearly  not  be  justified  in 
making  one  in  a  highway^  without  the  authority  of  Par- 
liament. 

Another  point  was  raised  by  Mr.  Bovill,  namely  that 
this  was  a  mode  of  paving  one  of  the  streets  of  the  me- 
tropolis^ and  consequently  within  The  Metropolis  Local 
Management  Act,  18  &  19  Vkt  c.  120.  *.  98.  This  posi- 
tion provokes  a  smile: — it  is  almost  ludicrous  to  call 
this  a  mode  of  paving. 

There  will  therefore  be  no  rule. 

Blackburn  and  Mellor  JJ.  concurred. 

Kule  refused. 


they  forbear  attempdng  to  giye  a  formal  report  of  it,  and  will  merety  state 
that  the  Court;  consisting  of  Cockbum  C.J.,  CrompUm  and  BlaekbumJJ.; 
having  taken  time  to  consider,  refused  the  rule,  on  the  principles  laid 
down  in  Rex  v.  Wright,  S  B.  f  Ad.  681,  Rey,  v.  RusseH,  3  £1  #  A  942, 
and  mUiams  v.  Wilcox,  S  A.  j- E,  314.  The  powers  of  the  Company 
have  since  been  defined  by  stat.  25  &  26  Fict.  c.  cxxxi. 
(a)  29  L.  J.  M.  C.  118. ;  6  Jur.  N.  S.  601. 

END   OF   EAST£R   TERM. 
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EASTEE  VACATION,  25  VICT, 


Ex  parte  Bbeden,  an  articled  Clerk. 


Wednesday, 
May  14th. 


The  applicant  had  been  for  several  yeara  mana^ng  clerk  to  an  attorney,     Z"^^.  ^^ 
who  died,  leaving  a  widow  and  son,  whose  service  under  articles  to  his   ^}f''.V^' . 
father  had  not  then  erpired.     The  business  was  carried  on  by  C,  an    ^*9stonto 
attorney,  for  the  benefit  of  the  widow  and  family;  and  the  ajppKcant   \S^<y^^'^' 
entered  into  the  service  of  C.  to  assist  him  in  managing  the  business  for   ^^  a  ^  '^*' 
their  benefit  until  the  son  should  be  admitted  an  attorney.   In  June,  1858,   <^-  ol* 
the  applicant  was  articled  to  the  son,  who  had  been  admitted  in  the  same 
year ;  and  the  widow  promised  to  pay  the  stamp  duty  as  an  acknowledg- 
ment and  recompense  for  his  services.   He  entered  into  the  articles  upon 
this  understanding,  and  did  not  discover  that  the  duty  had  not  been  paid 
until  after  the  time  allowed  by  law  for  stamping  and  enrolling  the  articles 
had  expired.   In  January^  1862,  he  petitioned  the  Lords  of  the  TreMury, 
who  directed  the  Commissioners  of  Inland  Revenue  to  stamp  the  articles, 
on  pavment  of  the  duty  and  penalty  under  stat.  19  &  20  Vkt.  c.  81.  s.  3., 
and  the  articles  were  stamped  accordingly.    The  Court  refused  to  allow 
the  service  under  the  articles  to  be  computed  from  the  date  of  their 
execution ;  Cockbum  C.  J.  dubitante. 


T^HIS  was  an  application  that  the  service  of  Matthew 
Breden,  under  articles  of  clerkship  executed  on  the 
11th  June,  1858,  between  William  Neal,  an  attorney 
of  this  Court,  of  the  one  part,  and  Matthew  Breden, 
of  the  other  part,  might  be  reckoned  and  computed  from 
the  day  of  the  execution  thereof,  notwithstanding  the 
affidavit  of  execution  was  not  filed  within  six  months  as 
required  by  stat.  6  &  7  Vict  c.  73.  s,  8. 

The  affidavit  of  the  applicant  stated  that  he  had  been, 
for  several  years  previous  to  the  year  1854,  managing 
clerk  to  Samuel  Neal,  a  solicitor  and  attorney,  and  was 
so  at  the  time  of  his  death  in  January,  1854 ;  that  fVil- 


1862.        ^^^'^  Neal,  a  son  of  Samuel  Neal,  was  by  articles  bound 
jj^  gj^^      to  him  with  a  view  to  his  being  admitted  a  solicitor  and 
Brbden.      attorney,  but  he  was  not  so  admitted  in  the  lifetime  of 
S.  Neal,  by  reason  of  his  service  under  his  articles  not 
having  expired  in  the  lifetime  of  S,  Neal;  and  an  assign- 
ment of  the  articles  was  after  the  death  of  S.  Neal 
executed  to  William  Cox,  a  soUcitor  and  an  attorney,  for 
the  purpose  of  W.  Neal  completing  his  service  under  the 
articles,  which  he  subsequently  did;  that  the  business 
of  S.  Neal  was  after  his  death  carried  on  by  CoXy  for  the 
benefit  of  the  widow  and  family  of  S.  Neal;  and  the 
applicant  entered  into  the  service  of  Cox  for  the  purpose 
of  assisting  him  in  conducting  and  managing  it  for  their 
benefit  and  until  W.  Neal  should  be  admitted  as  solicitor 
and  attorney,  and  in  a  situation  to  succeed  to  and  carrj 
on  the  same ;  that  W.  Neal,  after  he  had  completed  his 
service  under  the  articles  in  1858,  was  admitted  a  solicitor 
of  the  Court  of  Chancery  and  an  attorney  of  this  Court, 
and  took  to  the  business  previously  carried  on  by  S.  Neal 
in  his  lifetime,  as  also  to  the  business  of  Cox,  who  re- 
cently at  his  own  request  ceased  to  continue  an  attorney; 
that  in  consequence  of  the  applicant  having  entered 
into  the  service  of  and  remained  with  Cox,  and  his  zeal 
and  attention  whilst  in  his  service,  and  assisting  him  in 
conducting  and  managing  the  business  of  S.  Neal  after 
his  death  for  the  benefit  of  his  widow  and  family,  and 
until  W.  Neal  could  be  admitted  as  solicitor  and  attor- 
ney, he  was,  on  the  11th  June,  1858,  bound,  by  arti- 
cles duly  executed  and  attested  on  unstamped  paper,  for 
a  period  of  five  years  to  W.  Neal,  with  a  view  to  his 
being  admitted  a  solicitor  of  the  Court  of  Chancery  and 
an  attorney  of  this  Court,  and  W.  Neal,  at  the  time 
of  the  execution  of  the  articles,  promised  that  he  would, 


before  the  time  limited  by  law  expired  for  paying  the 
duty  oa  the  articles,  obtain  from  his  mother,  the  widow 
and  executrix  of  S.  Neal^  the  money  required  for  the 
purpose  of  paying,  and  would  duly  pay  mth  the  same 
when  so  obtained  the  proper  duty  thereon,  and  have  the 
necessary  stamp  of  aueh  payment  affixed  on  the  articles 
by  the  Commissioners  of  Inland  Revenue ;  that  the  sum 
of  money  requisite  for  the  payment  of  the  duty  on  the 
articles  was  promised  to  he  given  to  him  by  the  widow, 
previous  to  the  execution  thereof,  aa  an  acknowledg- 
ment and  recompense  of  services  rendered  by  him 
to  her  and  the  family  of  Su  Neai  after  his  death, 
and  for  his  having  also,  nfter  his  death,  entered  into 
the  service  of  and  remaining  with  Om?,  for  the  pur- 
pose of  assisting  him  in  conducting  and  managing 
the  business  carried  on  by  S.  Neal  in  his  lifetime,  for 
the  benefit  of  her  and  his  family,  and  whereby  large 
sumB  of  money  were  derived  for  them ;  that  he  entered 
into  and  executed  the  articles  upon  the  express  faith  and 
UDderstanding  that  W.  Neal  would  obtain  the  money 
from  his  mother  and  pay  the  proper  duty  on  the  articles 
and  Rave  the  necessary  stamp  aflSxed  thereon  before  the 
time  allowed  by  law  for  such  purpose  expired;  and 
that  an  affidavit  of  the  due  execution  of  the  articles 
was  made  on  the  10th  December  1858  and  within  the 
iiine  hmiteil  by  law  for  so  doing )  that  the  applicant, 
after  the  time  allowed  by  law  for  stamping  and  enrolling 
fcbe  articles  bad  expired,  and  not  before,  discovered  that 
the  proper  duty  had  not  been  paid  on  the  articles,  and  the 
same  consequently  had  not  been  stamped  and  enrolled  i 
upon  which  he  complained  to  W*  Neal  on  the  subject, 
and  inquired  of  him  the  reason  why  the  same  bad  not 
VOL.   II*  1*  u  B.   &  s* 
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1862.  been  stamped ;  when  he  stated  that  he  had  applied  to  and 
Ex  parte  requested  his  mother  to  hand  him  the  money  to  pay  the 
necessary  and  proper  duty^  who  declined  so  to  do^ 
assigning  her  inability  as  an  excuse  then  for  not  doing 
so^  and  that  he  would  have  then  paid  the  duty  if  he 
could  have  afforded  it ;  that  the  applicant  was  not  in  a 
position  to  have  paid  the  duty  at  the  time  of  the  exe- 
cution of  the  articles^  nor  was  it  ever  agreed  or  intended 
he  should  do  so ;  that  in  January  last  he  presented  a 
petition^  founded  on  the  above  facts^  to  the  Lords  (Com- 
missioners of  Her  Majesty^s  Treasury,  praying  to  be 
at  liberty  to  stamp  the  articles  on  payment  of  the 
duty  and  necessary  penalty,  and  their  Lordships  were 
pleased,  under  the  19  &  20  VicU  c.  81.  $.  3.,  to  order  and 
direct  the  Commissioners  of  Inland  Revenue  to  stamp 
the  articles  on  payment  of  the  duty  and  a  penalty  of 
40/.,  and  he  had  since  paid  the  duty  and  penalty,  and 
had  the  stamps  denoting  the  payment  of  the  same 
affixed;  that  the  articles  were  on  the  4th  March  duly 
enrolled,  and  had  since  been  registered;  that  he  had 
since  the  execution  of  the  articles  served  W.  Neal  under 
them ;  that  he  was  then  in  the  forty-second  year  of 
his  age,  and  had  a  'wife  and  two  children  dependent 
upon  his  exertions  for  support,  and  no  part  of  the  duty 
or  penalty  was  paid  by  fV.  Neal  or  his  mother  or  any 
member  of  his  family,  and  that  but  for  the  assistance 
of  friends,  to  whom  he  recently  made  known  his  position 
relative  to  the  articles,  he  could  not  have  paid  the  duty 
and  penalty. 

In  this  term,  April  28th ;  before  Cochbum  C.  J.,  Cramp- 
ton,  Blackburn  and  Mellor  JJ. ; 

Montagu  Chambers  was  heard  in  support  of  the  appU- 


cation.— In  Ex  parte  Herbert  (a)  this  Court  grafted  a 
similar  application  ;  and  Cockbum  C,  J*  and  Wightman  J. 
expressed  an  opinion  that  it  might  be  done  whenever  the 
Lords  of  the  Treasury,  under  stat,  19  &  20  Vict  c.  8L 
f .  3,,  directed  that  the  atamp  should  be  affixed  to  articles 
npon  payment  of  the  penalty.  The  Lords  of  tlic  Troasnry 
are  by  that  enaciment  constituted  the  tribunal  to  decide 
whether  there  was  an  intention  to  defraud  the  revenue 
or  to  enter  into  articles  Bpecidatively.  [Crompton  J, 
All  the  ea&ea  in  which  Erie  C  J-  expressed  a  strong 
opinion  against  such  an  application  have  been  since  that 
statute*  In  the  Acts  for  regulating  the  admission  of 
attorneys  there  are  provisions  which  require  the  party 
to  cx^me  to  this  Court.  It  has  never  been  understood 
that  the  application  would  be  granted  as  a  matter  of 
course  after  the  applicant  had  obtained  from  the  Lords 
of  the  Treasury  direction  that  the  articles  shoidd  be 
stamped  npon  payment  of  the  penalty;  and  in  the 
cases  in  which  a  similar  application  was  refused,  such 
a  direction  had  been  obtaitied.  The  present  case  is 
stronger  than  where  a  person  eaters  into  articles  upon 
speculation :  seeing  that  here  the  applicant  never  in- 
tended to  pay  the  duty  himself  j  and  at  the  time  when 
he  became  acquainted  with  the  fact  of  the  nonpayment 
of  the  duty,  he  went  on  with  his  service  without  paying 
it.  CiKkhurn  C*  J.  But  he  went  on  in  the  hope  that  the 
money  for  the  purpose  would  be  griven  by  the  widow 
of  his  former  master.  If  the  applicant  had  gone  to  the 
Lords  of  the  Treasiuy  as  soon  as  he  discovered  that  the 
articles  had  not  been  stamped,  I  should  have  felt  no 
difficulty  in  granting  the  apphcation.]  He  pressed  for 
the  fulfilment  of  the  promise  that  the  duty  should  be 
(a)  I  a  4  5.  fi2a 


1862. 

Ex  pixrtfl 


1862.       P^^"     [Slackbum  J.     Why  did  he  not  throw  up  the 
IT^S^  articles?] 
^5*«»«»-  Cur.  adv.  vuti. 


Crompton  J.  {May  14),  delivered  the  judgment  of  the 
Court, 

ThiB  was  an  application  to  this  Court,  in  effect,  to 
order  articles  to  be  taken  as  registered,  and  the  affidavit 
to  be  taken  as  filed  nunc  pro  tunc,  according  to  the 
provisions  of  stats.  6  &  7  Vict.  c.  73.  *.  9.  and  7  &  8  f^icL 
c.  86.  8.  2.  It  was  founded  upon  an  affidavit  of  the  ap- 
plicant shewing  a  case  of  considerable  hardship,  from 
which  the  Court  would  wish  to  relieve  him  if  we  could 
do  so  consistently  with  our  duty  in  the  exercise  of  the 
functions  which  the  statutes  impose  on  us,  and  with  the 
decisions  which  have  been  made  upon  them. 

The  applicant  had  a  promise  firom  the  executrix  of 
his  former  master  to  give  him  the  duty  on  his  articles; 
he  supposed  for  a  few  months  that  all  that  was  required 
by  law  had  been  done,  but,  after  the  six  months  had 
elapsed,  he  discovered  that  it  had  not  been  done.  He 
went  on,  however,  serving  under  his  articles  fcHr  three 
or  four  years,  with  a  full  knowledge  that  the  articles  had 
not  been  stamped  or  enrolled,  and  now  wants  to  hare 
them  taken  as  registered  from  the  commencement  of 
the  service.  We  cannot  order  that  consistently  with  the 
provisions  of  the  statutes  and  the  decisions  in  the  Courts 
upon  this  very  point. 

The  statutes  make  an  application  to  the  Court  necessary 
for  the  purpose  of  antedating  the  commencement  of  the 
service  to  the  registering  of  the  articles  and  the  filing 
of  the  affidavit.  And  this  has  always  been  considered  as 
still  necessary  since  the  passing  of  stat  19  &  20  Ftct 
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e.  81, J  which,  by  sect,  3^  allows  the  stamp  to  be  afiisctl  1S02. 
after  tlie  expiration  of  six  months  from  the  date  of  the  ""KTpapt^ 
articles  in  the  discretion  of  the  Commissioners  of  the  B**^kw- 
Treasuiy, .  In  aU  the  cases  in  tins  Court  since  the  dis- 
cretion was  gvreu  to  the  Commissioners^  the  coui^se  we 
hft?e  taken  has  been  to  see  whether  there  has  been  any 
such  mistake  in  the  matter  aa  that  the  applicant  was  not 
to  blame*  If  the  applicant  had  been  led  to  suppose  that 
Be  was  serving  under  articles,  which  were  duly  regis- 
tered, and  that  the  stamp  had  been  paid,  and  a  praper 
affidavit  made,  we  have  treated  it  as  a  mistake  and 
have  not  allowed  the  clerk  to  be  prejudiced.  But  in 
the  pTBsent  coae  the  applicant  knew  from  the  com- 
mencement^ excepting  the  first  few  months,  that  he  was 
not  serving  under  proper  articles,  and  if  We  allowed  him 
to  be  admitted — that  is,  in  effect/  allowed  the  articles  to 
be  dated  back— it  would  come  to  this,  that  whenever 
the  Commissioners  allowed  the  stamp  to  be  affixed  we 
mxist  say  that  our  functions  ceased,  and  in  every  case  be 
goTcrned  by  their  discretion. 

My  brother  Erlct  when  in  this  Court,  expressed  a 
strong  opinion  againat  a  person  being  allowed  to  put 
ktmself  in  the  situation  of  being  bound  under  articles  not 
stamped :  if  he  died,  the  stamp  would  never  be  paid ; 
ind  he  took  the  chance;— if  he  got  on  well  in  the  law 
he  would  pay,  otherwise  not. 

Such  is  the  view  of  the  majority  of  the  Cotirt,  The 
Lord  Chief  Justice  is  disposed  to  take  a  wider  view  of 
oiir  discretion,  and  to  think  that  the  Legislature  meant 
that  the  Commissioners  were  to  take  care  of  the  revenue  j 
and  npon  that  ground,  which  he  exprcased  in  E^  parte 
Jferbert  {n\  where  I  think  we  went  to  the  limits  of  what 
we  ought  to  doj  he  would  have  been  disposed  to  admit 


^M.M  \^M.-^  • 


IsS.  the  apf  IScxDt,  vitboot,  kovercr,  giTing  a  positive  dissent 
froQ  oar  o^h^JOKL.  The  majoritj  rf  the  Court  think 
thjs  wie  cacixx  ^  farther  than  has  been  done^  and  there- 
lore  iLis  appBcstkn  most  be  refbaed. 

Application  lefosed  (a). 


■  £  tx  Tnxri  Tom  iiZkviag  a  aular  appliead«o  was  madB  to  the 
C.-qrs  li  Crmaaaa  P^eaa.  ^ka  aa  aftdarit  stating  sone  additioDsl  fscts ; 
ai  i2is:  Cr's^  i&ercuLSa!i„gwiih  this  Cout,  granted  the  appficslioiL 


IX  TBDE  EXCHEQUER  CHAMBER. 


Arthkr  against  James. 
See  this  case  reported,  ante,  pp.  67, 105. 


Df  THE  EXCHEQUER  CHAMBER. 


9^*a.r.  :3a 


Llotd  against  The  Queen  (in  error). 

1  I::f.YBs^>«  ia  the  natare  of  a  quo  wairanto  alleged  that  the 
df^f'r.ifcz!;.  ^.liln  ih^  town  of  £^  in  the  connty  of  J/1,  cxeTSs€d,  without 
WiCkl  warra::;.  xh*  r*.v  cf  Exavor;  and,  u^ther  with  0.  B.  and  /.  /.. 
li:  e  p -wers  asd  j-ct;^«s«j?  <*f  a  bodr  corporate,  by  the  name  and  descrip- 
t2  r:  c«  -.i<  3L»y -r  aali  B&ilifb  oi^  the  Boron^  of  B.  The  defendant 
a;i±^rvNi  ;:>i5:r::rC5  I  t  d^iisli.    Heid,  that  the  relator  was  entitled  to 

:i  V^  e-^.  wb^-tJr^r  Stat.  9  Amm,  c.  20L  does  not  extend  to  cases  in 
wli.'h  a  dt':Vi>ia£t  has  ciaiaed  to  excrase  a  ocoporate  ofBoe,  whether 
th<;«  is  a  evYpocatioo  or  not  ? 

pTFORMATION  m  the  nature  of  a  qao  warranto, 

af^ainst  Gtorge  Price  Lkyd^  alleged  that  there  was, 

within  the  connty  of  Merkmethj  a  certain  town  called^  to 

wit,  the  town  of  Bala^  and  that  the  defendant  had  there 


used  and  exercised,  without  any  legal  warrant  or  rigUt 

whatsoever^  tbe  office  of  mayor  of  the  said  town,  and, 
together  with  Owen  Richards  and  John  Joiies,  the  powers 
and  pririleges  of  a  body  eorporate,  by  the  Dame  and  de- 
scription of  the  Mayor  and  Eailiffii  of  the  Borough  of 
Bah  ;  Mid  for  and  during  all  that  time  had  there  claimed 
to  be  mayor  of  the  said  to^m,  and  to  be,  together  with 
Owen  Richards  and  J&hn  Jones^  a  body  corporate,  and 
to  have,  use  and  enjoy  all  the  liberties,  privileges  and 
fi-anchisesof  the  office  of  mayor  andj  with  Owen  Riclmrds 
and  John  JoneSf  of  a  body  coq>orate,  wad  does  so  presume 
to  act  &c 

The  information  farther  stated  that  there  was  yearly 
and  every  year  held  within  the  town  of  Bala^  to  wit  on 
the  24th  Octolter,  a  public  fair  for  the  baying  and  selling 
of  merchandize,  goods  and  chattels  there ;  and  that  the 
defendx-mt  theretofore,  to  wit,  on  kc,  within  the  town 
aforesaid  didj  without  any  legal  warrant  or  right  what- 
Boeverj  together  with  Owen  Richardi  and  John  Jones,  by 
the  name  and  description  of  the  Mayor  and  Bailiffs  of 
the  Borough  of  BqIgj  claim  as  of  right  the  liberty  and 
privilege  of  taking  and  demanding,  from  every  peraon 
attending  the  fair  and  placing  their  goods  and  chattels 
on  the  public  highways  for  sale,  certain  toll ;  and  did  at 
the  fair  then  and  there  held,  without  any  l^al  warrant, 
Eoyal  grant  authorizing  liim  or  them  in  that  behalf^  or 
other  right  whatsoever,  together  with  Omen  Richards 
and  John  Jones,  by  such  description  as  afore saidj  daim^ 
demand  and  take,  from  certain  persons  attending  the 
fair  and  placing  their  goods  and  chattels  in  the  public 
highway  for  sale^  a  certain  toll,  and  did  then  and  there 
demand  and  take,  as  and  for  such  toll  as  aforesaid,  to 
wit:  [stating  various  sums,  from  dillcrent  persona];  &c* 


1862. 


Tb6  QuEirsf. 


1862.  The  information  contained  a  similar  aterment  as  to  a 

l~i^  yearly  fair  held  on  the  8th  November. 
The  QuKmr.  There  followed  an  entry  of  the  non-appearance  of  the 
defendant ;  and  thereupon  the  usual  judgment  for  the 
Crown,  and  that  the  relator  recover  against  the  defend- 
ant 100/.  for  his  costs,  according  to  the  form  of  the 
statute  in  such  case  made  and  provided. 
Assignment  of  error,  and  joinder  therein. 

Vaughan  Williams ,  for  the  defendant. — The  rektor  in 
this  information  is  not  entitled  to  costs  under  stat.  9 
Ann.  c.  20.  $.  5.  That  statute,  as  appears  from  its 
preamble,  was  intended  to  apply  only  to  "  cities,  towns 
corporate,  boroughs  and  places''  which  had  majors 
baiMs,  portreeves,  or  other  corporate  officers,  and  the 
word  "places"  only  extends  to  places  of  the  same  kind 
as  those  before  enumerated,  that  is,  corporate  places; 
Rex  V.  WaUis  (o),  per  Lord  Kenyan.  And  the  "said 
offices,''  in  section  4  and  5,  are  those  referred  to  in  the 
preamble.  This  information  contains  no  allegation  that 
the  borough  oiBala  is  an  ancient  borough,  and  that  the 
mayor  and  bailiff  of  the  said  borough  were  one  body 
politic  in  deed,  fact  and  name,  by  the  name  of  the  Mayor 
and  BaiUflfs  of  the  Town  of  Bala ;  as  in  the  Precedent, 
No.  CLix,  in  Cameras  Crown  Practice,  App.,  p.  119. 
In  the  absence  of  such  an  aUegation  there  is  nothing 
to  shew  that  the  defendant  usurped  any  corporate 
office  or  any  existing  office  touching  the  rule  and 
government  of  a  borough.  It  does  not  even  appear  that 
Bala  is  a  borough.  In  Rex  v.  MKay  (6)  it  was  held 
that  the  case  of  a  bailiff,  the  returning  officer  of  an 
(fl)  5  T.  B.  375.  879.  (A)  5  B.  ^  C,  640. 


unincorporated  boroagli,  sending  Members  to  Parliament        1802. 

iraa  not  within  the  statute ;  and  Ballet/  J,^  delivering  the   ^^lot^^' 

judgment  of  the  Court,  in  which  all  the  authorities  are    ™,    X:.„^^ 

The  mTEfcX* 

reviewed^  said,  p.  64-6 :  "  Whon  wc  conaider  that  the 
word  *  boroughs'  in  the  title  of  the  Act  may  be  satisiled 
by  referring  it  to  the  last  section,  which  prohibits  the 
choice  of  a  returning  officer  for  two  successive  years, 
and  that  in  that  preamble,  which  introduces  the  pro- 
yisions  for  writs  of  mandamus  and  quo  warranto  infor- 
mations^ we  find  mention  made  of  the  peace^  order,  and 
goveznmetit  of  the  place,  with  which  a  bailitf  as  returning 
officer  has  nothing  to  do,  and  of  burgesses  or  freemeu, 
which  occur  only  in  corporations,  we  think  it  impossible 
to  say  that  it  is  clear  ihe  proirisions  as  to  writs  of  man- 
damns  and  quo  warranto  informations  apply  to  unin- 
corporated boroughSj  and  on  the  contrary  it  appears  to 
us  that  they  apply  wholly  to  corporate  offices  in  carpfrrate 
places/^ 

Edward  Beavan,  for  the  relator. ^ — The  judgment  is 
warranted  by  stat  9  Ann-  c.  20,  s.  B.  The  information 
is  in  the  usual  form  except  that  it  does  not  style  Bala  a 
town  corporate*  The  defendant,  having  suffered  judg- 
ment by  default,  admits  that  he  exercised  or  pretended 
to  exercise  the  office  of  mayor  of  Bala,  and  after  that 
it  docs  not  lie  in  his  mouth  to  say  that  Bala  is  not  a 
corporate  town.  If  the  defendant  had  pleaded,  and  had 
shewn,  that  there  was  a  real  mayor  and  corporation  of 
Bala,  and  had  obtained  judgment^  he  would  be  entitled 
to  cK)9ts  against  the  relator  under  sect,  5  ;  therefore  the 
relator  wlien  he  succeeds  ought  to  be  entitled  to  costs 
against  the  defendant*  The  cases  cited  in  the  judgment 


1862.  ^  ^^  ^'  M^Kay  (a)  were  quo  warranto  informations  for 
Llotd  iisurping  offices  which  were  not  corporate  offices,  with  the 
The  Queen  ^ception  of  Rex  v.  Bicliardson  (R),  which  was  an  infor- 
mation against  the  portreeve  of  a  borough.  The  judg- 
ment in  Rex  y.  WKay  (a)  was  that  the  provisions  in  the 
statute  as  to  quo  warranto  informations  apply  only  to 
corporate  offices;  and  it  was  said,  p.  646,  ^' there  can 
be  no  corporate  office  but  in  a  corporation/'  But  sect  5 
says  that  where  any  person  or  persons  shall  be  "  adjudged 
guilty  of  a  usurpation,  or -intrusion  into,  or  unlawMy 
holding  and  executing  any  of  the  said  offices  or  fran- 
chises,''  the  Court  shall  give  judgment  of  ouster  against 
them,  and  also  that  the  relator  recover  his  costs :  that 
extends  to  the  case  in  which  there  is  no  corporation^ 
but  the  defendant  pretended  to  hold  a  corporate 
office.  [Keating  J.  The  information  charges  that  the 
defendant  **  exercised  the  office  of  mayor  of  the  said 
town,  and,  together  with  Owen  Richards  and  John  Jomm, 
the  powers  and  privileges  of  a  body  corporate  by  the 
name  and  description  of  the  Mayor  and  Bailiffs  of  the 
Borough  of  Bala ;"  and  that  in  that  oame  they  demanded 
and  took  tolls  firom  persons  attending  a  fair  there.] 

Vaughan  Williams,  in  reply. — The  information  ought 
to  shew  that  Bala  is  a  corporate  place.  [PoUoek  C.  B. 
The  gist  of  the  decision  in  Rex  v.  M'Kay  (a)  is  that, 
under  stat.  9  Ann.  c.  20.  s.  5.,  the  Court  has  no  power 
to  give  costs  unless  the  quo  warranto  information  is  for 
usurping  a  corporate  office.  BramweU  B.  Sect  4.  says, 
'^  in  case  any  person  or  persons  shall  usurp,  intrude  into 
or  unlawfully  hold  and  execute  any  of  the  said  offices  or 

(a)  5  J5.  #  C.  640.  (b)  9  EaU,  469. 


franchises '';  that  means  any  alleged  office  of  the  same  1862. 
description^ — it  refers  to  corporate  offices.  IS  a  man  jjioyd 
claims  to  exercise  a  corporate  office,  and  fails  either  xhoQuEBN 
because  it  is  not  a  corporate  office,  or  because  there  is 
not  a  corporation,  the  case  is  to  my  mind  equally  within 
tlie  Act.  Williams  3.  In  Bex  v.  Williams  (a),  which 
i^as  an  information  for  holding  a  Court  of  record,  the 
defendant  did  not  usurp  a  corporate  office;  here  the 
defendant  pretended  to  be  an  officer  Qf  a  town  cor- 
porate. Bramwell  B.  If  the  defendant  had  succeeded, 
lie  would  have  established  his  title  to  be  an  officer  of  a 
town  corporate,  and  would  have  been  entitled  to  his  costs 
against  the  relator.  Pollock  C.  B.  Suppose  the  defend- 
ant had  obtained  judgment  on  the  ground  that  he  never 
had  pretended  to  be  mayor  of  Bala  f]  He  would  not 
bave  been  entitled  to  his  costs.  [He  cited  the  observa- 
tions of  Lord  Man^ld  in  Bex  v.  Williams  (a).] 

Erlv  C.  J.  I  am  of  opinion  that  this  judgment  should 
be  affirmed. 

There  is  a  difficulty  in  distinguishing  the  present  case 
from  some  of  those  in  which  it  was  decided  that  stat.  9 
Ann.  c.  20.  applies  only  to  offices  in  corporations.  But 
the  charge  against  the  defendant  in  this  information 
IB  that  he  usurped  the  office  of  mayor  of  the  town  of 
Bdla^  and,  together  with  two  persons  named,  ^^the  powers 
and  privil^es  of  a  body  corporate,  by  the  name  and 
description  of  the  Mayor  and  Bailiffis  of  the  Borough  of 
Bala  f  and  unless  those  words  had  been  in  the  informa- 
tion, I  should  have  agreed  with  Mr.  Williams.  The 
defendant  admits  that  he  is  guilty  of  what  he  is  charged 
with;  but  he  says  that  he  is  not  within  stat.  9  Ann. 
(a)  1  Burr,  402;  I  W,  BL  93.  (b)  1  Burr.  402. 407. 


1862.  c.  20.  s.  5.,  because  it  only  gives  costs  on  informations 
Lj^yjj  against  persons  for  usurping  corporate  offices  in  corpo- 
The  QuBBN  '**^^^®-  B^*  I  think  he  cannot  exempt  himself  from 
costs  on  that  ground  after  he  has  pretended  that  there 
was  a  corporation  and  that  he  was  mayor  of  it  The 
defendant  might  have  set  up  as  a  defence  that  Bak 
was  a  corporate  town^  and  that  he  had  a  right  to  be 
mayor ;  and^  if  he  had  succeeded^  he  would  have  beea 
entitled  to  costs  against  the  relator,  who,  before  filing 
the  information,  must  have  entered  into  a  recognizance 
to  prosecute  the  same  with  effect.  And  upon  this  record 
the  relator  has  incurred  costs,  which  ought  to  be  paid  hj 
the  defendant. 

The  statute  is  certainly  much  wider  than  the  constrac- 
tion  put  upon  it  in  Bex  v.  M^Kay  (a),  because  the  Court 
there  ^aid  that  the  provisions  as  to  writs  of  mandamns 
and  quo  warranto  imformations  applied  to  ^^corforaU 
offices  in  corporate  places^';  and  many  well  considered 
decisions  have  held  the  same.  We  do  not,  on  the 
present  occasion,  run  counter  to  them. 

Pollock  C.  B.  I  agree  with  what  Lord  Chief  Jus- 
tice Erie  has  said ;  but  there  is  no  case  which  decides 
that  if  a  person  claims  to  be  mayor,  and  it  turns 
out  that  there  was  no  corporation,  the  defendant  shall 
not  pay  costs.  I  have  a  strong  impression  that  the 
meaning  of  stat.  9  Ann.  c.  20.  is  that,  if  a  person 
intrudes  himself  into  an  office,  and  claims  it  as  really 
existing,  he  is  within  the  statute,  whether  there  is  a 
corporation  or  not ;  so  that  the  Court  has  power  to  give 
costs  wherever  the  real  dispute  is  whether  the  defend- 
ant was  entitled  to  hold  a  corporate  office,  his  con- 
(rt)  5  ^.  #  C.  640.  616. 


tention  or  pretence  being  that  there  was  a  corporation. 
It  would  be  a  great  hardship  ifj  when  persons  under 
colouir  of  being  officers  of  a  corporafcioiij  levy  tolls  and 
exercise  tyranjiy  over  the  inhabitants  of  a  place,  their 
title  could  not  he  questioned  by  a  relator  under  this 
statute;  and  the  iuhabitaiits  were  obliged  to  wait  until 
the  Attorney  General,  ex  officio,  filed  an  information 
against  the  persons  claiming  to  be  a  corporation. 
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Williams  J-  I  also  am  of  opinion  that  tins  judg- 
ment should  be  affirmed.  I  will  add  one  observation- 
Suppose  the  defendant  had  pleaded  double,  under  stat.  32 
G^  3-  c.  68.,  first,  that  he  was  not  mayor,  and  secondly, 
that  Bala  was  not  a  corporation,  the  Court  would  have 
to  try  whetlier  Bala  was  a  corporation  or  not,  in  order 
to  see  whether  the  party  who  succeeded  was  entitled 
to  the  benefit  of  the  statute  of  Anne,  If,  on  this  infor- 
tnatioQ,  the  defendant  is  within  the  statute  for  one 
purpose^  why  should  he  not  he  so  for  the  other  ? 

Beamwell  B*  The  illuatratiou  put  hy  my  brother 
WWams  shews  that  on  this  information  the  defendant 
is  within  stat.  9  Amu  c.  20.  \irhether  a  case  is  within 
tlie  statute  or  not,  cannot  depend  on  the  result  of  one 
of  the  issues. 


Rbating  J.  I  am  of  opinion  that  the  present  case  is 
within  stat,  9  Aym-  c»  20.  for  the  reasons  pointed  out 
by  Lord  Chief  Justice  Erie. 

Judgment  affirmed. 
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Wednesday^ 
May  14th. 

Practice  at 
Qtuxrter  Ses- 
sions. 
Order  of 
removal. 
Time  for 
appealing. 


The  Queen  against  The  Justices  of  Sussex. 

An  order  for  the  removal  of  a  pauper  and  his  family  from  the  parish 
of  F.  to  the  pariah  of  C.  was  maae  on  the  18th  Auaitst,  1860,  and  notice 
of  chargeability,  accompanied  by  a  copy  of  the  orJer  and  a  statement  of 
the  grounds  thereof,  including  the  particulars  of  the  settlement  relied 
on,  were  sent  on  the  30th  August^  and  a  copy  of  the  depositioiiB 
upon  which  the  order  was  made  were  deUvered  on  the  19th  September, 
On  the  Ist  of  October  notice  of  appeal  to  the  next  Quarter  Sessions  for 
the  county  of  8.  was  given.  Those  Sessions  were  held  for  the  Eastern 
division  of  that  county  on  the  15th  October  at  A.^  and  for  the  West«ni 
division,  within  which  the  respondent  paxish  was  situat-ed,  on  the  18th . 
October  at  B.  The  appellants  did  not,  at  any  time  on  or  before  the  day 
and  year  last  aforesaid,  send  or  deliver  to  the  respondentB  any  statement 
in  writing  or  otherwise  of  the  grounds  of  the  appeal  By  the  custom  and 
practice  of  those  Sessions,  eight  days  notice  of  appeal  was  required.  The 
appellants  applied  to  the  Sessions  at  B,  to  receive  and  enter  the  appeal, 
and  to  respite  it  to  the  next  Quarter  Sessions  as  matter  of  right,  and 
without  shewing  any  reason  for  the  delay :  held,  that  they  had  a  right 
to  do  so,  as  they  haa  not  been  guilty  of  any  laches  in  mving  their  notice 
of  appeal:  per  Crompton  and  MeUor  JJ.,  dUssentionte  Blackburn  J. 

Ty/TANDAMUS.  The  writ :  after  reciting  that,  at  the 
Quarter  Sessions  holden  for  the  county  of  Sussex, 
on  the  15th  October',  1860,  the  churchwardens  and  over- 
seers of  the  poor  of  the  parish  of  Colemore,  in  the 
county  of  Southampton^  applied  to  the  Court  to  receive, 
enter  and  respite  an  appeal  by  them  against  an  order 
of  two  justices  for  the  removal  oiJohn  Sandham  and  his 
children  from  the  parish  of  Funtington^  in  the  county  of 
Sussexy  to  the  parish  of  Colemore,  and  that  the  justices  at 
those  Sessions  refused  to  permit  the  appeal  to  be  entered 
and  respited :  commanded  them  to  do  so,  and  to  hear 
and  determine  the  merits  of  that  appeal. 

Return.  That  the  order  of  removal  was  made  on  the 
18th  August,  1860 :  that  notice  in  writing  of  charge- 
ability,  accompanied  by  a  copy  of  the  orfler  of  removal 
and  a  statement  of  the  grounds  of  removal,  including 
the  particulars  of  the  settlement  relied  on  in  support 
thereof,  were,   on  the  30th  of  August,   sent  by  the 


cnurciiwardens  ana  overseers  oi  the  poor  ol  tlic  panati 
of  Funttngtmi^  wlio  obtaiued  the  ordefj  to  the  churcli- 
wardeoB  and  overseenj  of  the  poor  of  the  parish  of 
Cofemare^  to  whom  it  was  directed ;  and  that  a  copy  of 
the  depositions  upon  which  the  order  was  made,  having 
been  didy  applied  for,  was,  on  the  1 9th  September^ 
delivered  to  them:  that  on  the  1st  October  the  appel- 
lants gave  notice  to  the  respondeots  that  they  intended, 
at  the  next  General  Quarter  Sessions  of  the  Peace  for 
the  county  of  Sussex^  to  commence  and  enter  an  appeal 
a^inst  the  order :  tliat  the  General  Q.uarter  Sessions 
of  the  Peace  for  the  Eastern  Diviaion  of  the  county 
were  holden  at  Lewes  on  tlie  15  th  October^  and  for  the 
Western  Diyision  were  holden  at  Chichester,  on  the 
18th  of  the  same  month :  that  the  parish  of  Funtingion 
is  situate  in  the  Western  Di^-isiou  of  the  county :  that 
the  appellants  did  not,  at  any  tirae  oo  or  before  the 
day  and  year  last  aforesaid,  send  or  deliver  to  the 
respondents  any  statement  in  writing  or  otherwise  of  the 
grounds  of  the  appeal :  that^  by  the  cnstom  and  practice 
of  those  Sessions,  eight  days  notice  of  appeal  against  an 
order  of  removal  and  no  more  is  required:  that  the 
appellants,  at  the  Quarter  Sessions  holden  at  Chichester 
on  the  18th  October^  applied  to  have  received  and  to 
enter  the  appeal,  with  a  view  to  its  being  respited ;  and 
thei-eupon  then  and  there  applied  to  the  Court  of 
Quarter  Sessions  to  adjourn  and  respite  the  hearing  of 
the  appeal  to  the  next  General  Quarter  Sessions  of  the 
PeacCj  as  a  matter  of  right,  and  without  shewing  any 
cause  or  assigning  any  reason  for  such  delay  :  that  the 
Court  decided  that  the  appeal  should  not  be  respited, 
but  did  not  further  or  otherwise  refuse  or  decline  to 
f€ceive  or  enter  the  appeal :  that  the  pauper  and  his 
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children  were  afterwards  removed  under  and  by  virtue 
of  tliat  order,  fee.,  and  lie  afterwards  died :  therefore  the 
justices  &c  declined  to  receive  and  enter  the  appeal,  and 
to  hear  and  determine  the  merits  of  the  appeal. 

Demurrer,  and  joinder  therein. 

The  demurrer  was  argued  during  the  Term,  on  the 
26th  April;  before  Crompton,  Blackburn  and  Mellar  J  J. 


ManUty  (  T.  W.  Saunders  with  him),  in  support  of  the 
demurrer. 

Huddlestan  (Foot  with  him),  contra. 

The  case  is  exhausted  by  the  judgments;  it  will  be 
sufficient,  to  add  that  the  following  statutes  and  au- 
thorities were  referred  to  during  the  argument:  13  &  14 
Car.  2.  c.  12.,  8  &  9  fT.  3.  c.  30.,  9  G.  1.  c.  7.,  4  &  5 
W.  4.  c.  76.,  11  &  12  Fict  c.  31. ;  Bex  y.  The  Justices 
of  Suffolk  (q),  Beff.  V.  The  Justices  of  the  West  Biding  (A), 
Bex  V.  The  Justices  of  Surrey  (c),  Beg.  v.  The  Justices  of 
Peterborough  (d),  Beg.  v.  The  Inhabitants  of  Sevenoaks  (e), 
Beg.  V.  Skircoat  (/),  Beg.  v.  The  Inhabitants  of  Draugh- 
ton  (g),  Beg.  v.  The  Becorder  of  Derby  (A),  Archb.  Poor 
Law,  p.  761,  10th  ed. 

Cur.  adv.  vult. 

And  now  the  Judges,  not  being  able  to  agree,  pro- 
ceeded to  give  judgment  separately. 


(a)  4  ^.  #  £.  319.  (b)  E.  B.  #  E.  713. 

(c)  1  Mau.  #  5.  479.  (d)  7  E  4'  B.  643. 

(e)  7  Q,  B.  136.  (f)  28  L,  J.  M,  C,  224. 

(y)  2  P.  #  Dav.  22A;  SL.J.M.  C,  92. 
(A)  20  L.  J:  M.  a  44. 
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Mellor  J.   (after  stating  the  substance  of  the  writ        1862. 
and  return.)     It  was  urged  before  Us  that  the  Sessions    The  Queen 
were  justified  in  their  decision  by  the  fact,  that  the      jugtkesof 
appellant  parish  had  been  guilty  of  laches  in  not  giving       Sussex. 
notice  of  the  grounds  of  appeal  in  due  time  before  the 
Sessions,  either  ''with  the  notice  of  appeal/'  or  fourteen 
days  at  the  least  before  the  first  day  of  the  Sessions  at 
Lewes,  or  before  the  18th  October^  on  which  day  th^ 
Sessions  were  held  at  Chichester  for  the  Western  division 
of  the  county.    The  latter  point  was  not  much  pressed, 
and  it  appears  to  me  to  be  the  prudent  course,  in  a 
matter  of  this  kind,  to  abide  by  a  former  decision  of 
this  Court  in  the  case  of  Reg.  v.   The  Justices  of  Suf*- 
folk  (a).     The  Sessions  at  Chichester  must  have  been 
holden  by  adjournment  from  Lewesy  and  in  contempla- 
tion of  law  were  a  continuation  of  those  Sessions,  and 
consequently  the  15th,  and  not  the  18th  day  of  October 
was,  for  the  purpose  of  computing  the  fourteen  days 
for  giving  notice  of  the  grounds  of  apjpeal,  ''the  first 
day  of  the  Sessions.'* 

The  question  of  laches^  as  it  was  put  in  the  argument^ 
\&  not  disposed  of  by  the  determination  of  this  point ;  and 
it  becomes  necessary,  therefore,  to  considcir  the  grounds 
upon  which  it  was  contended  that  there  was  such  laches 
on  the  part  of  the  appellants  in  this  case  as  disentitled 
them  to  respite  their  appeal.  It  was  insisted  that  the 
appellants  were  bound  to  have  ^ven  notice  of  the  grounds 
of  their  appeal  fourteen  days  at  least  before  the  first 
day  of  the  Sessions,  and  that  if,  by  reason  of  their  avail- 
ing themselves  of  the  twenty-one  days  r.llowed  by  sect. 
79  of  the  4  &  5  W.  4.  c.  76.,  extended  by  the  additional 
days  given  by  sect.  9  of  the  11  &  12  Vict.  c.  31.,  they 
were  too  late  to  give  such  fourteen  days  notice  of  the 
(fl)  16  L.  J.  M.  a  .36;  4D.fL,  628. 
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grounds  of  their  appeal,  it  was  owing  to  their  own  neg- 
lect^ and  that  it  followed  as  of  course  that  they  were 
not  entitled  to  be  heard  in  support  of  their  appeal^  and 
that  the  Sessions  were  not  bound  to  respite  the  same. 
Upon  consideration  of  the  statutes  and  decisions,  I  hsTC 
come  to  the  contrary  conclusion. 

By  the  4  &  5  fV.  4.  c.  76.  s.  79.  it  was  provided 
that  no  poor  person  should  be  removed  or  remoTsble 
until  twenty*one  days  after  a  notice  in  writing  of  his 
being  chargeable,  accompanied  by  a  copy  of  the  order 
of  remoTal  and  by  a  copy  of  the  examination  upon 
which  such  order  was  made,  should  have  been  sent  by 
the  officers  of  the  removing  parish  to  the  officers  of  the 
parish  to  which  such  order  was  directed^  with  a  proviso 
for  the  case  of  earlier  submission  to  the  order  in  manner 
therein  mentioned.  It  has  been  in  several  cases  dedared 
that  the  object  of  the  Legislature,  in  giving  this  deky  of 
twenty-one  days  in  the  .execution  of  the  order,  was  to 
affi}rd  opportunity  for  the  parish  upon  which  such  order 
was  made  to  inquire  and  consider  whether  they  had  any 
sufficient  ground  of  objection  thereto ;  Beg.  v.  The  Jus- 
tices of  Lancashire  (a).  And  in  Reff.  v.  The  Justices  of  the 
West  Riding  {b\  although  under  the  particular  drctun- 
stances  of  that  case  the  Court  discharged  the  rule  for  a 
mandamus,  Lord  Campbell,  in  delivering  the  judgment 
of  the  Court,  said,  p.  718,  ''As  a  rule,  we  think  that  the 
parties  appealing  are  entitled  to  take  the  twenty-one  days 
and  the  fourteen  days  mentioned  in  stat.  11  &  12  Vict 
c.  31.  s.  9.,  and  that,  if,  at  the  expiration  of  the  last 
of  those  days,  there  is  time  to  give  effective  notice  of 
trial  of  the  appeal  at  the  then  next  Sessions,  such  notice 
ought  to  be  given ;  but  that,  if  there  is  not  time  to  give 
such  notice  of  trials  the  appeal  ought  to  be  entered  and 
(a)  4  Q.  B.  910.  913.  (b)  E.  B.  f  K  713. 


respited  at  the  then  next  Sessions  following  the  expi-  1862. 
ration  of  the  fourteen  days :  such  an  entry  and  respite  •j^©  Qubin 
will  be  the  only  step  the  appellant  can  then  take  to  shew  j  J-  ^  ^^ 
his  intention  to  prosecute  his  appeal^  as  he  will  do  so  Sussex. 
at  the  peril  of  being  obliged  to  pay  costs  in  case  he 
omits  further  to  prosecute  it :  and  this  is  in  accordance 
with  the  modem  practice."  The  statute,  referred  to  by 
Lord  Campbell,  of  11  &  12  Vict  c.  31.,  by  sects.  1  and  2 
substitutes  a  notice  of  grounds  of  removal  for  a  copy  of 
the  examinations  required  to  be  sent  with  the  copy  of 
the  order  by  the  Act  of  4  &  5  ^.  4.  c.  76. ;  but,  by 
sect.  3,  entitles  the  offic^^  of  the  parish  to  which  an 
order  of  removal  is  directed,  to  apply,  within  the  twenty- 
one  days,  for  a  copy  of  the  depositions ;  and  by  sect  9 
extends  the  period  within  which  notice  of  appeal  must  be 
given  to  fourteen  days  after  the  sending  of  such  copy  of 
the  depontions  to  the  officers  of  the  parish  so  applying 
for  the  same.  By  the  4  &  5  fF.  4.  c.  76.  *.  81.  it  is 
enacted  that,  in  every  case  where  notice  of  appeal  against 
an  order  of  removal  shall  be  given,  the  officers  of  the 
parish  appealing  against  such  order  shall,  '^with  such 
notice,  or  fourteen  days  at  least  before  the  first  day 
of  the  Sessions  at  which  such  appeal  is  intended  to  be 
tried,''  send  or  deliver  to  the  officers  of  the  respondent 
parish  a  statement  in  writing  under  their  hands  of  the 
grounds  of  such  appeal,  ^^  and  it  shall  not  be  lawful  for 
the  overseers  of  such  appellant  parish  to  be  heard  in 
support  of  such  appeal  unless  such  notice  and  state- 
ment shall  have  been  so  given  as  aforesaid.''  The! 
statute  11  &  12  Vict  c.  31.  s.  4.  gives  a  legislative 
declaration,  if  any  were  wanting,  of  the  object  of  inter- 
changing the  groulids  of  removal  and  the  grounds  of 
appealj  by  reciting  as  follows :  ''  And  whereas  a  state- 
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ment  of  the  grounds  of  removal  or  of  appeal  is  required 
to  be  communicated  for  the  purpose  of  enabling  the 
party  receiving  it  to  inquire  into  the  subject  of  such 
statement^  and,  if  need  be,  to  prepare  for  trial  -"  vxA, 
by  sect  11,  the  Act  of  4  &  5  W^  4.  c.  76.  and  that  Act 
are  to  be  construed  as  one  Act. 

These  provisions  enable  us  to  understand  the  true 
meaning  of  the  expression,  "  time  to  give  effedm 
notice  of  trial,*'  used  by  Lord  Campbell  in  deUvering 
the  judgment  of  this  Court  in  the  case  of  Reg.  v.  The 
Justices  of  the  West  Riding  (a). 

Time  to  give  an  effective  notice  of  .trial  of  appeal 
must,  I  think,  be  calculated  by  allowing  twenty-one 
days,  with  any  addition  arising  from  a  copy  of  the 
depositions  having  been  applied  for  under  11  &  12  Vict, 
c.  31.  s.  3.  If,  at  the  expiration  of  that  period,  there  be 
time  to  give  the  notice  required  by  the  practice  of  the 
Sessions  and  also  to  give  the  fourteen  days  notice  at  least 
of  the  grounds  of  appeal,  before  the  first  day  of  the  next 
Sessions,  then  the  entiy  and  trial  of  the  appeal  must 
take  place  at  those  Sessions,  unless  adjourned  under 
the  general  authority  of  the  Court;  but,  if  there  be  not 
time  to  give  the  fourteen  day  notice  of  the  grounds  of 
appeal  before  the  first  day  of  such  Sessions,  then  no 
notice  of  trial  can  be  effective,  and  the  appellant  parish 
is  entitled,  as  a  matter  of  right,  to  enter  and  respite  the 
appeal,  and  no  question  of  laches  can  arise. 

Soon  after  the  passing  of  the  Act  4  &  5  fT.  4.  c.  76., 
it  was  decided  that  it  did  not  alter  or  affect  the  time 
prescribed  by  the  rules  of  practice  of  the  different 
Courts  of  Quarter  Sessions  for  giving  notice  of  appeal; 
Rex  V.  The  Justices  of  Suffolk  (i),  and  Reg.  v.  The  In- 
habitants of  Draughton  (c).      The  time    so   required 

(a)  E,  B.  #  E.  713.  (A)  4A.^E.  319. 

(^^2  P.^D,  224t:  SL,J.M,  C.  92. 


varies,  as  we  know,  very  considerably;  and  it  appears        1862. 
to  me  that  it  would  frustrate  to  a  great  extent  the  "rte  QutKit 
object  of  the  stiitutej   in   requiriiig  the  statement  of     j^jg^J^  ^jf 
the  grounds  of  appeal  to  be  sent  or  delivered  to  the       SuesM. 
officers  of  the  respondent  parish,  if  we  were  to  hold 
that  the  words^  "  with  such  noticCj  or  fourteen  days  at 
least  before  the  first  day  of  the  Sessions  at  which  such 
appeal  is  intended  to  be  tried/'  meant  to  give  the  varying 
time  required  for  the  notice  of  appeal  by  the  practice 
of  the  different  Sessions^  as  the  equivalent  alternative 
of  *' fourteen   days  at  leaat^*  for   giving  notice  of  the 
grounds  of  appeal. 

I  think  that  the  true  meaning  of  the  section  is  that, 
if  the  time  required  by  the  praetice  of  the  particular 
Sessions  for  the  notice  of  appeal  be  fourteen  days  at  the 
leastj  or  a  longer  period,  then  the  statement  of  the 
grounds  of  appeal  m^y  be  sent  with  such  notice^  so  as 
'*  fourteen  days  at  least^'  are  secured  to  the  officers  of 
the  respondent  parish  "to  inquire  into  the  subject  of 
such  statement^  and  if  need  be,  prepare  for  trial," 

I  cannot  think  that  it  could  have  been  intended  that 
the  grounds  of  appeal  should  precede  the  notice  of 
appeal,  and  that  the  appellantsj  in  availing  themselves 
of  the  time  allowed  by  law  for  considering  whether  they 
would  appeal  or  not,  before  sending  the  statement  of 
the  grounds  of  appeal^  could  be  gitilty  of  laches ;  and  it 
appears  to  me  that,  by  adhering  to  this  interpretation 
of  the  statutes,  the  mischief  will  be  avoided  which  might 
arise,  from  the  Sessions  having  to  decide  whether  there 
had  been  laches  or  not. 

The  cases  of  Eeff.  v.  The  InliahitanU  of  Sevenoaks  (a) 
and  Be^*  v.  The  Justices  of  PeterlHjrou^h  (b),  relied  upon 
by  Mr.  IIuddiestQfty  are  not  at  all  inconsistent  with  this 
(a)  1  Q.  B.  13a  {h)  7  E.  #  B.  043. 
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view  of  the  law,  as  thej  merely  decide  tliat  the  appeal 
ought  to  be  entered  at  the  next  SesaionSj  although  it 
may  be  impracticable  then  to  try  it- 

In  the  present  case,  the  appellants^  not  having  giren 
notice  of  their  grounds  of  appeal  fourteen  days  at  least 
before  the  first  day  of  the  Sessions^  could  not  ha^e  been 
heard  in  support  of  their  appeal;  but^  as  I  think  tlat 
tbey  were  guUfcy  of  no  laches  in  availing  themgelTCs  of 
the  time  allowed  by  law  for  consideration  before  taking 
that  step,  they  were  entitled  to  enter  and  respite  as  a 
matter  of  right ;  and  that  the  return  therefore  is  iDsuf- 
^cient,  and  our  judgment  ought  to  be  for  the  Crown* 


Blackburn  J,  It  seems  to  me  that  our  judgment  in 
this  case  ought  to  be  for  the  defendants.  The  difference 
pf  opinion  in  the  Court  is,  I  bclieTCj  only  on  one  point, 
and  that  a  narrow  one,  yet  on  it  the  decision  of  the  pre- 
Bent  case  depends,  and  it  ia  one  which  may  be  of  prac- 
tical importance  in  other  cases. 

The  appeal  against  an  order  of  removal  was  originally 
given  by  stat  13  &  14  Car,  %  c.  12.  s,  2.  to  the  parties 
aggrieved,  and  was  to  the  justices  '^  at  their  next  Quarter 
Sessions,'*  On  the  construction  which  has  been  put  oa 
this  statute,  the  next  Sessions  means  the  first  Quartei 
Sessions,  at  the  time  of  the  grievance,  at  which,  if  the 
party  grieved  used  reasonable  diligence,  it  was  practieabk 
to  try  the  appeal  This  statute  is  silent  as  to  any  notice 
of  appeal,  but  the  ordinary  principles  of  justice  and  the 
common  law  required  that  before  the  appeal  was  deter- 
mined notice  should  be  given  to  the  respondents  to 
enable  them  to  be  heard-  Stat  9  G.  1,  c.  7.  *^  &> 
reciting  that  disputes  and  controversies  had  arisen  oa 
this,  enacts,  that  in  future  no  appeal  against  an  order 
pf  removal  should  be  proceeded  upon  in  any  Court  of 


Quarter  Sessions  ''unless  reasonable  notice  be  given^'  1862. 
by  the  appellants  to  the  respondentSj  "  the  reason-  jj,^  Qt3*«» 
ableuesa  of  which  notice  shall  be  determined  by  the  jMgticeE  of 
justices  of  the  peace  at  the  Quarter  Sessions,  to  which  Svaatx. 
the  appeal  is  made;  mid  if  it  shall  appear  to  them 
that  reasonable  time  of  notice  was  not  given,  then  they 
shall  adjourn  the  said  appeal  to  the  next  Quarter  Ses- 
sions, and  then  and  there  finally  hear  and  determine  the 
same."  It  was  settled,  on  the  construction  of  tliia 
statute,  that  the  justices  at  the  Sessions  to  which  the 
appeal  was  brought  had  no  discretion ;  that  they  must 
adjourn  it,  unless  reasouable  notice  of  appeal  had  beea 
given,  though  it  were  shewn  to  their  satisfaction  that 
there  had  been  ample  time  to  have  given  reasonable 
notice ;  and  further^  inasmuch  aa  if  no  notice  of  appeal 
at  all  was  given  there  was  no  reasonable  notice,  that  the 
justices  must,  if  there  was  no  notice,  adjourn  the  appeal  j 
MeJi:  Y*  The  Jiistices  of  Gloucestershire  (a)>  E^x  v*  The 
Justices  of  Staffordshire  (A),  Reg,  v.  The  Justices  of  Lon- 
don (c)»  As,  till  recently,  there  was  nothing  to  compel 
the  appellants  to  give  notice  of  appeal  within  any  limited 
time,  the  effect  of  this  construction  of  the  Act  was  that* 
though  the  api>ellants  were  bound  to  bring  the  appeal 
to  the  first  practicable  Sessionsj  they  had  an  option 
cither  to  gite  reasonable  notice  of  the  appeal  and  try 
it  at  those  first  Sessions,  or  to  omit  giving  reasonable 
notice,  and  so  as  of  right  to  postpone  the  trial  to  the 
next  Quarter  Sessions*  (See  3  Ckitty's  Statutes^  654, 
note{^,  2ded0 

Such  was  the  state  of  the  law  before  stat.  4  &  5  ?F.  4. 
€,  76*  ^.  8L  By  that  section,  "  in  every  case  where  notice 
of  appeal  k^  shall  be  given/^  the  appellants  "  shall,  with 

[ft]   1  Doug,  lyi,  {h)  7  BiJit,  54a 

(4  D  g,  J?,  41. 


1862.       such  notice,  or  fourteen  days  at  least  before  the  first  daj 

The  QuBEH    ^^  ^^^  Sessions  at  whicli  such  appeal  is  intended  to  be 

Justices  of    ^^^f  ^^^  or  deliver*'  to  the  respondents  "  a  statement 

SyssEx.      j[j,  writing  under  their  hands  of  the  grounds  of  such 

appeal;  and  it  shall  not  be  lawful  for  the  overseers  of 

such  appellant  parish  to  be  heard  in  support  of  such 

appeal  unless  such  notice  and  statement  shall  have  been 

so  given  as  aforesaid/'   It  is  on  the  true  construction  of 

this  enactment  that  I  differ  from  my  brothers  in  the 

present  case. 

It  seems  to  me  that  the  intention  of  the  Legislature 
was  to  make  no  difference  in  the  existing  law  as  to  notices 
of  appeal^  or  the  time  at  which  the  appeal  should  be 
entered  or  heard,  but  they  did  intend  to  attach  a  con- 
dition  to  the  appellants  being  heard  in  support  of  the 
appeal;  and  that  condition  was,  that  grounds  of  appeal 
should  have  been  given,  either  with  the  notice  of  appeal, 
or  at  least  fourteen  days  before  the  trial.    The  appel- 
lants, up  to  the  time  of  that  Act^  might  give  a  rea- 
sonable notice  of  appeal,  and  try  at  the  next  Sessions; 
and  it  was  well  known  that  a  week's  notice  was  usually 
held  reasonable  within  the  statute.     (See  note  {a)  to 
3  ChUty's  Statutes,  p.  685,  2d  ed.)     The  Legislature  did 
not,  it  seems  to  me,  intend,  and  certainly  did  not  use 
words  to  express  an  intention,  to  take  away  this  power 
fh>m  the  appellants,  or  to  enact  that  a  reasonable  notice 
should  be  fourteen  days  at  least.  What  they  apparently  in- 
tended, and  what  the  words  used  in  their  ordinary  sense 
mean^  is^  that  if  the  appellants  with  such  notice  delivered 
grounds  of  appeal,  they  might  be  heard.     But  it  was 
also  known  that  a  notice  of  appeal  might  be  given  naoie 
than  fuurtecu  days  before  the  first  Simons,  or  migbt  be 
given  too  late  to  try  at  the  firet  Sessions,  so  that  thu  appeal 
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would  be  entered  and  respited  and  come  on  for  trial        1862. 
three  months  and  more  after  the  notice  of  appeal ;  and  it     The  Qubxn 
was  probably  expected  that  this  would  in  future  firequentlj     juitices  of 
be  the  case^  as  a  notice  of  appeal  was  by  this  Act  made  a 
suspension  of  the  power  of  removal  if  given  within  twenty- 
one  days.  When  for  these  or  any  other  reasons  the  notice 
of  appeal  was  given  long  before  the  trials  it  seems  to  have 
been  thought  unnecessary  that  the  grounds  of  appeal 
should  be  delivered  with  the  notice^  and  it  was  provided^ 
as  an  alternative  condition^  that  the  appellants  might  be 
heard  if  tbe  grounds  were  given  fourteen  days  at  least 
before  the  first  day  of  the  Sessions  at  which  the  appeal 
was  intended  to  be  tried,  not^  it  is  to  be  observed^  to 
which  the  appeal  was  brought. 

I  shall  afterwards  return  to  this  part  of  this  subject, 
as  it  is  upon  it  that  the  di£ference  in  opinion  arises ;  but 
for  the  present^  assuming  that  the  construction  is  that 
just  stated^  I  proceed  to  point  out  how  this  becomes 
material  in  the  present  case.  Stat.  11  &  12  Vict,  c.  31. 
$.  9.  for  the  first  time  imposed  a  limit  on  the  time  within 
which  notice  of  appeal  must  be  given.  By  that  enact- 
ment no  appeal  shall  be  allowed  if  notice  of  appeal  be 
not  given  within  the  space  of  twenty-one  days  after  the 
notice  of  chargeability  and  grounds  of  removal  shall  have 
been  sent,  unless  within  that  time  a  copy  of  the  deposi- 
tions shall  have  been  applied  for,  in  which  case  a  further 
period  of  fourteen  days  after  sending  of  such  copy  shall 
be  allowed  for  the  giving  of  such  notice  of  appeal. 
Sometimes  this  enactment  is  spoken  of  as  if  it  gave  to 
the  appellants  some  additional  time  within  which  to 
bring  their  appeal,  but,  in  truth,  it  limits  and  restricts 
the  time — it  does  not  enlarge  it.  The  appellants  are 
still  bound,  as  before,  to  bring  their  appeal  to  tbe 
first  pmcticablc  Sessions  after  the  grievance  i  Ecg^  r.  The 


1862. 
The  QuxEN 

V. 

Justices  of 

SUBSBX. 


InhdbUanU  of  Sevenoaks  (a),  Reg,  v.  The  Justices  of  Peter- 
borough  (i),  Reg.  v.  The  Justices  of  tike  West  Biding  (c); 
but  formerly  the  appellants  might  always  have  delayed 
giving  notice  of  appeal  till  it  was  too  late  to  try  at 
that  Sessions.  The  enactment  puts  a  restriction  on  this 
power  to  delay  giving  notice  of  appeaL  I  think  that 
the  effect  of  stat  11  &  12  Vict.  c.  31.  s.  9.  is  that,  unless 
the  notice  of  appeal  be  given  within  the  prescribed 
period,  the  appeal  shall  not  be  allowed;  but  that  if  the 
notice  be  given  within  the  prescribed  period  the  law 
remains  imaltered.  The  notice  may  have  been  given 
earlier  than  it  would  have  been  if  the  old  option  to  delay 
had  remained^  but  I  think  that  the  appeal  must  be  tried 
or  respited  just  as  if  the  notice  had  (before  tUe  Act) 
been  voluntarily  given  at  the  same  date.  If  it  be  a 
reasonable  notice  for  the  nest  Session s^  the  appeal  must 
be  tried  at  those  Sesaiona  as  heretofore.  If  the  notice  is 
too  late  for  those  Seasionsj  the  appeal  must  as  heretofore 
be  entered  and  respited  at  those  Sessions,  and  tried  at 
the  next  Sessions.  Assuming  for  the  present  that  this 
ta  the  correct  view  of  the  statutes,  let  ua  see  how  it 
applies  to  the  present  case. 

The  Btipposal  of  the  writ  in  this  case  is  that,  at  tbe 
Quarter  Sessions  holden  for  the  county  of  Sussex  on  tbe 
15th  Ociober  last,  the  officers  of  the  poor  of  Cdmore 
applied  to  the  Quarter  Sessions  to  receive,  enter  and 
respite  an  appeal  against  an  order  of  removal  from  Fun- 
iington  to  Colemorej  and  the  Sessions  refused  to  permit 
the  appeal  to  be  entered  and  respited.  Now,  as  the 
Sessions  are  not  bound  to  enter  and  respite  every  appeal 
when  requested  so  to  do,  this  writ  is,  I  think,  defoctiTe, 
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fiar  T  take  it  that  the  writ  ought  to  shew  on  the  face  of  1862. 
it  such  a  Btate  of  facta  as  makes  it  at  leaat  prima  facie  thk  Que£n 
the  legal  duty  of  the  juatices  to  perform  what  they  were  juetice*  of 
required  to  do>  This  objection  was  not  taken  on  the 
argument*  If  it  had  been,  we  ahonld  no  doubt  have 
penxdtted  the  prosecutors  to  amend,  by  inserting  in  the 
writ  auppoaals  of  tho&e  facts  which  appear  on  the  retum^ 
and  are  admitted  by  the  demurrer  to  be  tnie^  if  by  so  doing 
the  writ  would  be  made  good*  I  shall  consider  the  case 
as  if  suoh  amendment  had  been  madCj  and  what  appears 
on  the  return  were  inserted  in  the  writ ;  only  recommend- 
in^  the  prosecutors^  if  this  case  is  taken  into  error,  to 
consider  whether  it  may  not  be  necessary  for  them  to 
apply  for  some  amendment  in  the  writ  to  enable  them 
in  the  Court  of  error  to  raise  the  question*  What  ap- 
pears on  the  retnm  is^  that  notice  of  appeal  was  in  fact 
given  on  the  Ist  of  October ^  and  that,  from  the  date  at 
which  the  copy  of  the  depositions  was  sent,  it  might 
have  been  delayed  till  the  3rd  October,  and  yet  not  have 
been  too  late  under  11  &  12  Vict*  c.  3L  s.  9.,  and  that 
the  lirst  day  of  the  Sessions  was  5th  October,  So  that 
iu  fact,  notice  of  appeal  was  given  thirteen  clear  days 
before  the  first  day  of  the  Sessions,  viz*,  15th  October^ 
and  might  have  been  delayed  till  only  eleven  clear  days 
before  that  day.  It  further  appears  that  by  the  custom 
aud  practice  of  that  Sessions,  eight  days^  notice  of  appeal^ 
and  no  more,  is  required.  It  further  appears  that,  in 
this  case,  no  grounds  of  appeal  had  been  deUvered  or 
sent,  either  with  the  notice  of  appeal  or  at  any  other 
time-  .On  this  the  appellants  claimed,  as  a  matter  of 
right,  to  have  the  appeal  entered  and  respited,  The 
Seasions  refused  to  respite  the  appeal,  but  did  not  fur- 
ther refuse  to  enter  it     TIic  question  intended  to  be 
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raised  is  whether  this  is  a  state  of  facts  on  which^  by 
law,  the  Sessions  were  bound  to  enter  and  respite  the 
appeal.  If  they  had  a  discretion  at  all,  judgment  cannot 
be  for  the  Crown  even  if  they  exercised  that  discretion 
ilL 

Now,  from  what  I  have  already  said,  I  think  I  hare 
shewn  that  if  the  notice  was  a  reasonable  notice  for  that 
Sessions,  the  justices  were  not  bound  to  respite.  And, 
before  stat  4  &  5  ^.  4.  c.  76.  j.  81.,  this  certainly  would 
have  been  a  reasonable  notice  for  these  Sessions,  whether 
it  was  given  thirteen  clear  days,  or  had  been  delayed  till 
only  eleven  clear  days  before  these  Sessions.  But  it 
is  equally  certain  that,  if  grounds  of  appeal  had  been 
sent  with  the  notice  of  appeal,  they  would  not  have  been 
delivered  '^  fourteen  days  at  leasf'  before  those  Sessions ; 
and^  if  the  effect  of  this  was  to  make  the  trial  at  those 
Sessions  impossible,  it  seems  to  me  that  it  would  follow 
that  the  notice  was  not  reasonable,  and  the  appeal  there- 
fore should  have  been  adjourned ;  but  if,  by  deli?ering 
grounds  of  appeal  with  the  notice,  the  appellants  could 
have  tried,  I  do  not  think  they  can  better  their  position 
by  neglecting  to  do  sa  The  words  of  the  statute  are,  if 
the  appellants  shall,  ''with  such  notice''  (of  appeal) 
''  OR  fourteen  days  at  least  before  the  first  day  of  the 
Sessions  at  which  such  appeal  is  intended  to  be  tried:'' 
which,  as  I  have  already  pointed  out,  seems  to  me  in 
plain  language  to  give  an  alternative.  I  can  see  no 
sufficient  reason  why,  in  construing  this  enactment,  we 
should  expunge  the  first  part  of  the  alternative,  and  read 
it  as  if  it  had  been  enacted  simply  that  the  guardians 
should^  fourteen  days  at  least  before  the  first  day  of  the 
Sessions,  deliver  the  notices  of  appeal.  If  this  had  been 
the  enactment  of  the  Legislature,  the  effect  would  have 


been  that  whereas  an  appellant  might,  before  that  Act,  have        1862. 
gone  to  trial  at  the  first  Sessions  if  he  gave  a  reasonable    The  Qubsn 
notice  (that  is,  in  general  an  eight  day  notice),  he  could     jj^sticea  of 
not  after  the  statute  do  so  unless  he  had  given  grounds       Sussex. 
of  appeal  at  least  fourteen  days  before  the  Sessions. 
This  would  practically  be  to  say  that  a  reasonable  notice 
should  in  fature  be  a  notice  of  fourteen  clear  days;  for 
the  cases  in  which  grounds  of  appeal  are  delivered  be- 
fore the  notice  must  always  be  so  exceptional  that  they 
cannot  be  supposed  to  have  been  in  the  contemplation 
of  the  Legislature :    In  ea  quae  frequentius  accidunt 
prseveniant  jura. 

If  th6re  were  any  obvious  ii^justice  or  absurdity 
produced  by  giving  efiect  to  the  language  of  the  Le- 
gislature in  its  ordinary  sense  we  might,  perhaps, 
(though  it  would  be  a  strong  measure),  construe  the 
statute  as  if  the  words  "  with  such  notice  or''  had 
been  introduced  by  mistake,  and  were  to  have  no  efiect 
whatever;  but,  considering  that  the  delays  in  trying 
appeals  were  already  a  crying  grievance,  we  should  not 
strain  the  language  of  the  Legislature  when  the  efiect 
of  so  doing  would  be  to  interpose  a  further  difficulty  in 
the  way  of  a  speedy  trial,  which  I  am  convinced  was  not 
the  object  of  the  Legislature. 

For  these  reasons  it  seems  to  me  that  the  true  con- 
struction of  the  statute  ii  that  which  I  have  already 
expressed.  But  this  is  by  no  means  decisive  as  to  the 
judgment  I  should  give,  for  I  agree  that,  where  there  is 
a  decision  on  a  point,  a  Judge,  (not  sitting  in  a  Court  of 
error),  ought  to  act  upon  that  decision,  even  if  he  thinks  it 
a  mistaken  one.  But  if  there  is  not  a  decision  on  the  point, 
but  merely  an  expression  of  opinion,  not  being  part  of  the 
ratio  decidendi, — or  as  it  is  generally  called,  a  dictum, — 
I  think  it  is  the  duty  of  a  Judge  when  he  is  forming  his 
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1862.  opinion  to  give  this  dictum  its  just  weighty  but  to  deliver 
The  Queen  liis  judgment  according  to  the  opinion  which  he  himself 
forms,  though  it  is  different  from  that  expressed  in  the 
dictum.  I  think  also  that  there  are  cases  in  which  a 
mistaken  notion  of  the  law  has,  no  matter  why,  become 
so  generally  accepted,  and  been  so  acted  upon,  as  to 
render  it  probable  that  business  has  been  regulated, 
and  the  position  of  parties  altered  in  consequence ;  and 
in  such  cases  we  may  hold  that  the  general  acceptation  of 
the  mistake  has  made  that  law  which  was  originally 
error :  Communis  error  facit  jus :  but  then  I  think  that, 
before  we  act  upon  this  principle,  we  ought  to  see  it 
clearly  made  out  that  the  error  has  been  commonly 
accepted,  and  that  the  nature  of  the  case  is  such  that 
parties  are  likely  to  have  acted  upon  the  mistake  and  so 
altered  their  rights  and.  position.  I  proceed  to  inquire 
whether,  on  these  principles,  I  am  now  called  upon  to 
put  a  construction  on  the  4  &  5  W.  4.  c.  76.  s.  81. 
different  from  that  which  I  think  the  statute  itself 
bears. 

On  the  argument  before  us  two  cases  were  referred  to. 
These  were  Resc  v.  The  Justices  of  Suffolk  (a)  and  Reg. 
V.  The  Inhabitants  of  Braughton  (6).  I  have  not  myself 
been  able  to  discover  any  other  authority  bearing  on 
the  question;  certainly  no  other  was  referred  to  on  the 
ai^ument.  It  becomes  therefore  important  to  see  what 
these  cases  amount  to. 

In  Rex  V.  The  Justices  of  Suffolk  (a)  a  notice  of  appeal 
to  the  Quarter  Sessions  of  Ipswich,  and  with  it  grounds 
of  appeal,  were  delivered  to  the  respondents  on  the  9th 
October.  The  appeal  ought  to  have  been  to  the  Quarter 
Sessions  of  Suffolk.    On  18th  October,  the  appellants 

(a)  4A.^E.S\d. 

{b)  2P.4-D.  224;  SL.J.N.  A  M.  C.  92. 


corrected  their  mistake,  and  delivered  a  notice  of  appeal       1862. 

to  the  Quarter  Sessions  of  Suffolk.    The  Quarter  Ses-    Tb«  Queex 

sions  of  Suffolk  teSviaieA  to  enter  the  appeal  and  hear  an     j^gticeg  of 

application  to  have  it  respited  on  the  ground  of  the      Sussex. 

illness  of  a  material  witness^  because  they  thought  the 

notice  of  appeal  defective  and  informal ;  and  on  this  a 

rule  nisi  for  a  mandamus  to  enter  continuances  and 

hear  the  appeal  was  obtained.    The  objection  urged  in 

shewing  cause  was  that  the  amended  notice  of  appeal  was 

too  late^  being  given  less  than  fourteen  clear  days  before 

the  Sessions.      All  the  Court  held  that  the  time  for 

giving  the  notice  was  not  altered  by  the  statute^  and  so 

far  the  case  is  consistent  with^  or  rather  is  in  favour 

of^  the  view  I  now  support.     The  Judges  further  held 

that  the  grounds  might  to  be  sent  before  the  notice  of 

appeal^  and  that  these  grounds  were  good  enough  and 

sent  in  time.    There  was  here  a  mistake  of  fact^  for  it 

appears  that  the  grounds  were  sent  only  thirteen  days 

before  the  Sessions^  and  that  may  perhaps  shew  that  the 

case  was  not  carefully  considered ;  it  does  not  however 

touch  the  present  case. 

Lord  Denman  expressly  says  that  the  enactment  was 
not  intended  to  interfere  with  the  time  of  giving  notice 
of  appeal  '*  If  that  had  been  intended/'  says  he,  p.  824, 
^*  it  would  have  been  expressed^' ;  and  Williams  J.  says, 
"  There  was  a  timely  notice  of  trying  the  appeal.  The 
practice,  as  to  that,  stands  as  it  did  before  the  Act  passed.** 
Coleridge  J.  says,  p.  325,  "Then  as  to  the  effect  of 
sect.  81.  We  are  called  upon  to  make  a  general  alter- 
ation of  practice  at  Sessions  upon  a  mere  implication. 
The  section  enacts  that  a  statement  of  the  grounds  of 
appeal  shaU  be  sent  or  delivered  with  the  notice,  or 
fourteen  days  at  least  before  the  first  day  of  the  Ses» 
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sions ;  and  therefore  it  is  contended  that  the  notice  must 
be  given  fourteen  days  before  the  Sessions.  But  the 
statute  itself  does  not  prescribe  that,  -or  any  time.  I 
asked,  when  this  proposition  was  stated,  '  What  time  do 
you  say  is  now  fixed  for  notice  of  appeal  against  orders 
of  removal  throughout  the  country  ?'  And  no  answer  was 
given.  The  meaning  of  the  clause  is  that,  where  the 
practice  of  Sessions  requires  more  than  fourteen  days 
notice  of  appeal,  the  statement  of  grounds  of  appeal 
may  be  delivered  with  the  notice,  or  within  not  less  than 
fourteen  days  of  the  Sessions;  but  thaty  at  all  events^  it 
must  be  delivered  at  least  fourteen  days  before  the  Sessions" 

This  latter  part  of  his  judgment  is  what  the  prosecu- 
tors in  the  present  case  rely  upon.  Nothing  of  the  sort 
was  said  by  any  of  the  other  Judged,  and  on  the  £Eicts  no 
question  arose  as  to  the  effect  of  giving  grounds  of  appeal 
with  a  notice  of  appeal  less  than  fourteen  days  at  least 
before  the  Sessions.  It  was  therefore  a  dictum  of  one 
Judge  only ;  still,  if  it  had  related  to  any  question  de- 
pending on  the  general  Sessions  law,  I  should  hare 
deferred  very  much  to  any  dictum  of  Coleridge  J.,  as  he 
was  peculiarly  conversant  with  that  branch  of  law,  though 
I  should  not  have  considered  it  binding  on  me. 

But  what  he  said  was  with  reference  to  the  coustroc- 
tion  of  what  was  then  a  new  statute,  brought  before  the 
Court  for  the  first  time ;  and  I  do  not  attach  the  same 
weight  to  a  hasty  expression  of  his  opinion  on  the  con- 
struction of  the  Act  on  a  point  not  then  before  him ; 
especiaUy  as  it  seems  to  have  escaped  his  notice  that 
it  was  inconsistent  with  his  previous  reasoning,  as,  if 
the  dictum  was  well  founded,  the  statute  by  implica- 
tion did  make  a  great  alteration  in  the  practice  of  all 
Sessions  in  which  the  notice  of  appeal  required  was  less 


than  fourteen  dear  days,  that  is  in  a  majority  of  the 
Sessions  in  England. 

Reg.  V.  J%e  Inhabitants  of  Draughton  is  not  reported 
in  Adolphus  Sf  EUis.  It  is  reported  in  the  8  Law  Journal^ 
N.  S.  M.  C.y  and  in  Perry  §•  Davison.  In  neither  report 
does  it  appear  what  the  state  of  facts  was  on  which 
the  Court  had  to  decide.  But  I  have  obtained  the  case 
from  the  Record  Office,  and  I  find  the  facta  to  be  these. 
The  appellants  gave  a  notice  of  trial  of  an  appeal  pre- 
yiously  entered  and  respited.  On  the  same  paper,  and 
as  part  of  it,  the  appellants  gave  their  grounds  of  appeal. 
This  appears  by  the  notice  of  appeal  returned  with  the 
certiorari,  and  now  in  the  Record  Office.  On  the  trial  of 
the  appeal,  the  appellants  being  called  upon  to  prove  their 
notice  of  appeal,  proved  the  service  on  the  19th  March, 
1838.  It  was  thereupon  objected  that  such  notice  was  not 
in  time,  for  that  it  was  not  given  fourteen  days  at  least 
before  the  first  day  of  the  Sessions,  which  were  held  on 
the  2nd  April,  1838.  The  Sessions  decided  in  favour  of 
the  appellants,  which,  on  my  yiew  of  the  law,  was  right, 
and  on  the  other  view  was  wrong ;  but,  subject  to  a  case 
in  which  the  only  question  was,  "  whether  such  notice 
was  given  in  time  pursuaat  to  4  &  5  i^.  4.  c.  7Q. 
J.  81.^'  No  question  was  in  terms  asked  as  to  whether, 
supposing  the  notice  right,  the  grounds  of  appeal  ought 
not  to  have  been  delivered  at  least  fourteen  days  before 
the  Sessions;  whatever  might  be  the  case  as  to  the 
notice.  The  reason  probably  was,  that  the  Quarter 
Sessions  thought  (as  I  do)  that,  if  the  notice  itself  was 
good,  the  words  of  the  statute  were  express  that  the 
grounds  might  be  given  with  the  notice.  The  Court  of 
Queen^s  Bench  affirmed  the  order  of  Sessions.  The 
terms  in  which  the  point  was  reserved  and  the  question 
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asked  prevent  the  decision  from  being  fairly  citeable  as 
confirming  the  propriety  of  what  was  done  by  the  Qaarter 
Sessions  in  hearing  the  appellants^  though  the  grounds  of 
appeal  had  not  been  delivered  fourteen  days  at  least  before 
the  Sessions ;  for  it  is  not  impossible  that  the  Court  might 
have  thought  the  decision  of  the  Quarter  Sessions  wrong, 
and  yet  have  held  that,  from  the  way  in  which  the  case 
was  reserved,  their  decision  must  b'e  afiSrmed;  but,  the 
facts  shew,  very  decidedly,  that  no  point  arose  before  the 
Court  on  which  they  could  decide  that  the  grounds  of 
appeal  were  not  given  in  time.     If  any  expressions  of 
such  an  opinion  were  used,  it  must  have  been  without 
perceiving  that  in  effect  they  were  saying  that  the  deci- 
sion which  they  affirmed  ought  not  to  have  been  come 
to.     I  think  I  am  justified  in  treating  any  such  expres- 
sion as  being  merely  a  repetition  of  the  dictum  of  Cole- 
ridge J.  made  without  consideration,  and  not  adding 
much  weight  to  it  as  an  authority,  and  certainly  not 
binding  as  a  decision. 

I  have  not  myself  been  able  to  find  any  other 
case  in  which  this  point  was  alluded  to,  nor  has  any 
such  been  cited  on  the  argument,  nor  I  believe  has  any 
such  authority  been  found  by  either  of  my  brothers.  I 
have  not  myself  found  any  grounds  for  believing  that  the 
opinio  a  thrown  out  in  these  two  cases  has  been  in  prac- 
tice commonly  adopted*  As  far  as  the  text  booka  are 
concerned  ;  in  Archbold^s  Poor  Law,"^.  765, 10th  ed.^  the 
rule  ia  laid  down  in  the  way  contended  for  by  the  pro- 
secutors, and  Re^.  v.  The  Inhabitanti  of  Drau^lUtm  \»  cittti 
as  the  authority  j  but  in  Steer's  Parhih  Law,  7354}^  Sd  ed., 
the  rule  is  laid  down  in  tlie  terms  of  the  statute :  I  do 
not  know  why  we  are  to  suppose  the  one  expresses  the 
l^neral  opinion  more  than  the  othcn 
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The  result  I  come  to  is,  that  I  think  that,  as  the  law  1862. 
stands,  the  appellants  may,  if  they  please,  delay  their  notice  The  Qdekh 
to  the  extreme  limit  left  by  stat.  11  fe  12  Vict  c.  31. ;  but  justices  of 
that,  if  the  notice  be  then  a  reasonable  notice  for  the  next 
Sessions  according  to  tiie  practice  of  the  Sessions,  though 
that  be  less  than  fourteen  clear  days  before  the  Ses-= 
sions,  the  appeal  must  be  tried  at  those  Sessions  (subject 
to  the  power  of  the  Sessions  to  postpone  the  trial  for 
cause) ;  and  that  the  appellants  cannot  gain  to  them* 
selves  a  right  to  adjourn  the  trial  by  omitting  to  deliver 
the  grounds  of  appeal  in  time  for  that  Sessions,  which  they 
may  effectually  do  by  delivering  them  with  the  notice. 
But  if  the  appellants  can  delay  the  notice  till  it  is  too 
late  for  the  next  Sessions,  the  old  law  remdnstmalteredy 
— they  may  do  so, — and  then  however  unreasonable  their 
delay  may  have  been,  the  Sessions  must  adjourn  the 
appeal.  In  the  present  case  the  appellants  have  not  and 
could  not  have  delayed  their  notice  of  appeal  till  it  wasi 
too  late  to  try  at  those  Sessions,  and  therefore  in  my 
opinion  the  Sessions  were  not  bound  to  adjourn  the 
appeal 

I  therefore  think  that  judgment  should  be  for  thef 
defendants. 

Crompton  J.  It  appears  from  the  dates  and  fact^ 
stated  upon  this  record,  which  my  learned  brothers  have 
referred  to,  that  the  appellants,  at  the  expiration  of  the 
period  of  twenty-One  days,  extended  by  the  application 
for  the  copy  of  the  depositions,  were  in  time>  according 
to  the  practice  of  the  Sessions,  to  give  their  notice  of 
appeal,  which  they  aiccordingly  did  give,  but  were  not  in 
time  to  give  fourteen  days'  notice  of  grounds  of  appeal. 
They  therefore  applied  to  the  Sessions  to  enter  and 
2  Y  2 
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respite^  which  the  Sessions  refused  to  allow ;  and  if  the 
appellants  were  entitled  to  have  their  appeal  entered  and 
respited^  the  Sessions  ought  to  be  commanded  to  enter 
continuances  and  hear  the  appeal. 

Upon  the  argument  before  us  the  point  most  relied 
upon  by  the  counsel  for  the  defendants  was,  that  the  ap- 
pellants had  been  guilty  of  laches,  and  might,  if  they 
pleased,  have  applied  for  and  got  the  depositions  earlier, 
and,  at  all  events,  might  have  given  their  grounds  of  ap- 
peal without  taking  the  whole  of  the  twenty-one  days 
extended  by  applying  for  the  depositions;  and  therefore 
that  this  was  like  the  cases  where  it  has  been  held  that 
the  parties  were  bound  to  enter  and  try  unless  the  Ses- 
sions, in  their  discretion,  aUowed  an  adjournment 

Another  point  was  taken,  but  not  much  relied  on  ap- 
parently by  the  appellant's  counsel,  that  as  the  stai  4  &  5 
W.  4.  c.  76. 9.  81.  says  that  the  notice  of  the  grounds  of 
appeal  shall  be  sent  with  the  notice  of  appeal,  or  four- 
teen days  at  least  before  the  first  day  of  the  Sessions  at 
which  the  appeal  is  intended  to  be  tried,  the  appellants 
were  in  time  to  give  the  notice  of  their  grounds  of 
appeal  with  the  notice  of  appeal ;  and  that,  if  given  with 
the  notice  of  appeal,  it  need  not  be  given  fourteen  days 
before  the  first  day  of  the  Sessions,  and  therefore  that 
the  appellants  were  in  time  to  give  efiective  notice  of  the 
grounds  of  appeal,  so  as  to  enable  them  to  try. 

With  regard  to  this  point,  which  is,  I  believe,  the  only 
matter  as  to  which  my  brother  Blackburn  difiers  firom  u% 
I  am  of  opinion  that  we  ought  to  hold  that  the  grounds  of 
appeal  must  be  given  fourteen  days  at  least  before  the  first 
day  of  the  Sessions,  whether  such  notice  be  given  with 
the  notice  of  appeal  or  separately.  I  think  that  we  are 
bound,  in  this  Court  at  all  events,  to  follow  the  con- 


straction  which  was  put  upon  the  enactment  in  question  1862. 
immediately  on  the  Act  passing  (contemporanea  exposi-  The  Qussk 
tio),  and  expressly  confirmed  by  the  Court  in  one  or  more  j^g^ices  of 
other  decisions ;  and  after  those  decisions,  as  far  as  I  can  Subsbx. 
find,  never  doubted  by  the  Court  in  any  of  the  cases  • 
up  to  the  present  time;  and  which  construction  has 
been  treated  in  books  of  practice  as  regulating,  and 
has  in  point  of  fact  regulated,  as  I  believe,  the  prac- 
tice of  Sessions.  I  think  that  disturbing  such  deci- 
sions and  practice  is  peculiarly  mischievous  in  cases  of 
Sessions  practice.  (See  Reg.  v.  The  Justices  of  Shrop- 
shire (a),  where  the  Court  felt  themselves  bound  by  a 
single  prior  decision  on  a  similar  question,  though 
against  the  opinion  of  all  the  Judges,  each  of  whom 
would,  if  the  point  had  been  a  new  one,  have  put  a  dif- 
ferent construction  on  the  Act  in  question  from  that 
which  they  felt  themselves  bound  to  adopt.)  I  cannot 
help  thinking  that  the  construction  of  the  Court  really 
carried  out  the  intention  of  the  Legislature ;  and  that 
if  a  different  construction  had  been  put  by  the  Court 
upon  the  enactment  in  question,  it  would  in  all  proba- 
bility have  been  remedied  by  the  Legislature  in  subse- 
quent Acts  on  the  same  subject-matter.  I  cannot  agree 
with  my  brother  Blackburn  that  it  is  a  sufficient  reason 
for  now  disturbing  the  law  on  the  subject  that  the  words 
admit  of  another  construction,  even  if  we  thought  that 
we  should  have  adopted  sudi  other  construction  if  it 
had  been  res  nova;  neither  do  I  think  it  a  sufficient 
reason  for  our  holding  ourselves  not  bound  by  the  deci- 
sions of  our  predecessors,  that  on  examining  the  papers 
in  the  cases  it  may  appear  that  the  Court  may  have 

(a)  %A.^E.  173. 
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1862.        mistaken  the  facts^  and  that  if  they  had  taken  another 
The  QuBEH    ^ew  (^  the  (octH  the  question  might  not  have  ariseiL 

It  became  necessary  for  this  Court,  immediately  after 
the  passing  of  the  4  &  5  fF.  4.  e.  76.,  to  put  a  construc- 
tion upon  the  provisions  of  the  81st  section. 

The  statement  of  the  grounds  of  appeal  was  obTiously 
required,  as  is  indeed  expressly  recited  in  the  11  &  12 
Vict,  c.  4. 8. 81. 8. 4.,  for  the  purpose  of  enabling  the  party 
receiving  the  same  to  inquire  into  the  subject  of  such 
statement,  and  to  prepare  for  trial  The  grounds  are  in 
the  nature  of  pleadings ;  and  it  would  prima  fade  seem 
that  the  Legislature  would  probably  fix  one  general  role 
for  the  time  which  should  be  given  for  such  inquiry  and 
preparation  throughout  the  country. 

The  time  for  giving  notice  of  appeal  having  been 
different  at  different  Sessions,  it  seems  to  have  been 
thought  that  the  effect  of  the  enactment  4  &  5  fT.  4. 
c.  76.  J.  81.  was  to  make  the  notice  for  the  Sessions 
throughout  the  country  the  same.  And  this  view 
was  presented  to  the  Court  in  the  case  of  Bei  v. 
The  Justices  of  Suffolk  (a),  which  occurred  in  the  year 
after  the  passing  of  the  Act.  It  was  there  ai^ued  that 
as  the  clause'  required  fourteen  days  at  least,  and  as 
the  notice  might  be  given  with  the  notice  of  appeal,  the 
notice  of  appeal  must  be  a  fourteen  days  notice.  The 
Court,  however,  clearly  assuming  that  the  notice  of 
grounds  of  removal  must  be  a  fourteen  days  notice,  say 
that  it  is  distinct  from  the  notice  of  appeal,  and  may  be 
given  with  it  if  the  notice  of  appeal  is  given,  as  it  may 
be,  before  the  fourteen  days;  and  Mr.  Justice  Coleridge 
expressly  says,  p.  825,  "  The  meaning  of  the  clause  is  that, 
where  the  practice  of  Sessions  requires  more  than  fourteen 

(a)  ^A.^E.  319. 


days  notice  of  appeal^  the  statement  of  grounds  of  appeal 
may  be  delivered  with  the  notice,  or  within  not  less  than 
fourteen  days  of  the  Sessions ;  but  that,  at  all  events,  it 
must  be  delivered  at  least  fourteen  days  before  the  Sessions, 
This  was  not  a  mere  obiter  dictum,  but  was  the  very 
ratio  decidendi.  The  decision  was,  that  though  the  pro- 
vision as  to  the  fourteen  days  at  least  is  a  general  rule 
as  to  the  grounds  of  appeal,  it  does  not  afifect  the  notice 
of  appeal,  which  is  distinct,  and  left:  untouched  by  the 
statute.  The  notices  being  distinct,  it  was  not  necessary 
to  hold  that  the  general  rule  as  to  the  fourteen  days 
was  to  apply  to  the  notice  of  appeal. 

Mr.  Justice  Coleridge,  a  very  great  authority  as  to  Ses^ 
sions  law,  is  expressly  construing  the  statute  in  a  case  where 
it  was  necessary  to  construe  it.  I  think  the  construction 
carried  out  the  intention  of  the  statute,  as  it  seems  very 
unlikely  that  the  Legislature  could  have  intended  that 
the  time  allowed  to  the  respondents  for  inquiry  and  pre- 
paration should  be  different,  and  fluctuate  with  the  time 
allowed  by  the  practice  of  the  Sessions  at  different  places. 
Though  the  time  for  giving  notice  of  appeal  is  untouched 
by  the  statutes,  and  is  still  regulated  by  the  practice  at 
the  particular  Sessions,  the  twenty-one  days  and  the 
fourteen  days  mentioned  in  the  4  &  5  fF.  4u  c.  76.,  and 
the  prolonged  period  of  fourteen  days  in  the  11  &  12 
Vict.  c.  31.,  all  seem  to  me  to  be  general  regulations  to 
force  the  appellants,  in  the  words  of  Erie  J.  in  Reg.  v.  The 
Justices  of  Peterborough  (a),  *'  to  take  definite  steps  within 
definite  times/'  The  words  of  the  enactment  in  ques^ 
tion  are  not  perhaps  well  chosen,  but  I  do  not  think  that 
it  is  so  violent  a  construction  as  my  brother  Blackburn 
appears  to  suppose  to  construe  them  as  meaning  that 

(a)  7  E.^B.  643.  650. 
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1862.       *te  notice  may  be  given  with  the  notice  of  appeal  or  at 
The  QuEEK    some  other  time^  (which  it  obviously  means)^  bnt  that  in 
Justices  of     ^i**^®'  ^^*®®  ^*  must  be  fourteen  days  at  least  before  the 
Sussex,      jirst  day  of  the  Sessions. 

It  has  been  suggested  that  the  dictum  in  Hex  v.  The 
Justices  of  Suffolk  (a)  was  the  mere  dictum  of  Mr.  Justice 
Coleridge :  but  we  find  in  the  next  case,  Reff.  v.  Tlie  Inhabi- 
tants ofDraughton  (b),  which  occurred  four  years  after  Bex 
V.  The  Justices  of  Suffolk,  that  the  fiill  Court  of  Queen's 
Bench^  consisting  of  Lord  Denman  and  Justices  Little- 
dale,  Patteson  and  WilUatnss  were  expressly  asked  to  re- 
consider the  case  of  Rex  v.  The  Justices  of  Suffolk,  and 
that  the  Court  had  again  to  put  a  construction  on  the 
clause  in  question;  and  Lord  Denman,  with  the  concur- 
rence of  the  other  Judges^  states  as  the  judgment  of  the 
Court,  as  reported  in  the  Law  Journal,  that  *'  The  Act 
leaves  the  time  for  the  notice  of  appeal,  as  it  was  before ; 
but,  should  the  notice'^  (that  is  the  notice  of  appeal)  '^  not 
be  delivered  fourteen  days  before  the  Sessions,  the  grounds 
at  least  must  have  been.  There  is  no  occasion  for  our 
overruling  The  King  v.  The  Justices  of  Suffolk:'  This  is 
a  distinct  decision  on  the  construction  of  the  words  in 
question.  In  the  report  in  Perry  8f  Davison,  hordDenman^s 
judgment  is  thus  given :  "  The  implication  contended 
for  is  not  at  all  necessary .''  That  is  the  implication 
that,  as  the  notice  of  grounds  of  appeal  must  be  fourteen 
days,  the  notice  of  appeal  must  also  be  so.  He  proceeds 
to  give  the  reason  of  the  decision,  and  says,  ^'  Notice 
of  appeal  may  by  the  practice  in  some  places  be  required 
more  than  fourteen  days  before  the  Sessions,  in  which 
pase  the  grounds  of  appeal  may  be  sent  with  the  notice ; 

(a)  4  ^.  #  ^.  319. 

(b)  2  P.  #  2>flf.  224;  8  Z.  J.  M.  C.  92/ 
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in  other  cases^  where  so  long  a  notice  is  not  required,  the  1862. 
alternative  is  provided,  that  the  grounds  of  appeal  should  The  Queen 
be  sent  to  the  respondents  fourteen  days  before  the  Sessions. 
There  is  no  provision  as  to  the  time  of  notice  itself/' 
IMtkdale^  Patteson  and  WilUams  Justices  concurred.  In 
H^.  V.  The  Justices  of  Lancashire  {a),  decided  two  years 
after  Reg.  v.  The  Inhabitants  of  Draughtaot  Lord  Denman 
says,  p.  913, ''  If  they  appeal,  they  must,  by  sect.  81,  give 
fourteen  days'  notice  of  the  grounds  of  appeal/' 

In  later  cases,  where  the  question  has  been  as  to 
whether  the  appellants,  not  having  had  time  to  give  the 
fourteen  days  notice  of  grounds  of  appeal,  although 
they  had  had  time  to  give  notice  of  appeal,  and  where  it 
has  been  decided  that  the  party  was  still  obliged  to  give 
bis  notice  of  appeal,  and  was  then  to  enter  and  respite 
as  not  having  had  time  to  give  effective  notice  of  grounds 
of  removal,  I  do  not  find  that  the  Court  has  ever  ex- 
pressed any  doubt  with  regard  to  the  correctness  of  the 
decisions  as  to  the  fourteen  days  being  required  to  be 
given. 

I  think  that  this  state  of  the  authorities  fully  justifies 
the  statement  of  the  practice  in  this  respect,  as  laid 
down  in  the  last  edition  of  Archbolts  Poor  Law,  p.  761, 
as  follows :  "  These  times  are  given  that  the  parish  served 
may  have  an  opportunity  to  consider  whether  they  will 
appeal  or  not.  They  have,  then  to  consider  whether  a 
sufficient  time  remains  to  them  to  give  the  notice  of 
appeal  (eight,  ten,  or  fourteen  days,  &c.),  required  by  the 
practice  of  the  particular  Sessions  to  which  the  appeal 
is  to  be,  and  also  to  serve  notice  of  grounds  of  appeal, 
which  latter  must  be  served  fourteen  days  at  least  before 
the  first  day  of  the  Sessions.  *  *  *  If  they  have 
(a)  4  Q.  B.  910. 
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time  to  serve  their  notice  and  grounds  of  appeal  after 
the  twenty-one  and  fourteen  days  above  mentioned^  they 
must  enter  and  try  their  appeal  at  the  next  Sessions ; 
if  they  have  not  time  for  these  or  either  of  them,  they 
must  enter  and  respite  their  appeal  at  the  next  Sessions, 
and  try  it  at  the  next  foDowing  Sessions/'   This  is  quite 
consistent  with  the  rule  of  practice  as  laid  down  by  Lord 
Campbell  in  the  recent  case  of  Reg.  v.  The  Justices  of 
the  West  Riding  {a\  to  which  I  shall  have  hereafter 
to  refer.     I  cannot  help  thinking  therefore  that  the 
counsel  for  the  respondents  was  right  in  not  laying  much 
stress  upon  this  point,  as  I  think  he  must  have  been 
aware  of  the  practice  in  this  respect,  and;  notwithstandiiig 
the  respect  I  always  entertain  for  my  brother  Blackburn  s 
opinion,  which  alone  has  induced  me  to  go  into  a  matter 
of  this  kind  at  such  length;  I  think  that,  sitting  here, 
we  ought  to  adhere  to  the  practice  as  settled  by  our  pre- 
decessors, and  that  if  such  practice  is  to  be  unsettled  it 
should  be  done  only  by  those  who  have  authority  to 
correct  the  judgments  of  this  Court 

Upon  the  other  and  main  point,  made  by  Mr.  Hud- 
dleston,  I  felt  at  one  period  very  considerable  doubt.  He 
argued  that  as,  by  recent  cases,  the  practical  time  for 
appealing  was  to  have  reference  to  the  order  of  removal, 
and  that  as  the  party,  if  he  had  had  a  reasonable  time 
for  giving  notice  of  appeal,  was  held  guilty  of  laches  in 
not  entering  his  appeal,  the  appellants  in  the  present 
case  might  have  given  their  notice  of  grounds  of  re- 
moval in  timej  and  were  therefore  not  entitled  to  re»pit<J. 
On  examining  the  cases  in  question,  however,  I  quite 
agree  with  my  brother  3Iellor,  and  I  am  not  aware  t!iat 
on  ilm  part  of  the  case  there  is  any  difference  of  opiiuo*i 
(a)  E.  B.  i  K  7V4, 


in  the  Court  in  thinking  that  there  is  no  laches  in  the        1862. 
party  taking  the  whole  of  the  twenty-one  and  fourteen    The  Queen 
days^    and   not  giving  notice   of  grounds  of  removal     jugtkjesof 
before.     He  is  to  have  time  to  make  out  his  case  and       Sussex. 
state  his  pleadings^  and  though,  for  the  reasons  given 
in  the  recent  cases^  it  is  held  that  the  practicability  of 
the  Sessions  for  the  purpose  of  the  appeal  being  entered 
is   to    be  looked  at  with    reference   to  the  order  of 
removal,  yet  the  question  of  the  practicability  of  trial 
is  to  be  looked  at  with  reference  to  the  time  at  the 
expiration  of  the  twenty-one  and  fourteen  days;   and 
it  is   clearly  assumed  in  all  these  cases ;  Reg.  v.  The 
Inhabitants  of  Sevenoaks  (a),  Reg.  v.  The  Justices  of  Peter^ 
borough  {b)  and  Reg.  v.  The  Justices  of  the  West  Riding  (c) ; 
that  the  party  need  not  give  his  notice  of  grounds  of 
removal  until  after  the  expiration  of  the  limited  time, 
and  that  though  he  is  bound  in  such  a  case  as  the  pre- 
sent to  enter  his  appeal,  he  is  not  bound,  nor  can  he 
indeed  with  reference  to  the  other  party,  try  his  appeal. 
The  cases  taken  together  clearly  establish  that,  if  the 
time  for  giving  notice  of  appeal  is  practicable,  the  ap- 
pellant, by  taking  the  whole  time,  does  not  relieve  him- 
self firom  entering  his  appeal,  but  must  enter;  and  if 
there  has  not  been  time  to  give  notice  of  grounds  of 
appeal  at  the  end  of  his  limited  time,  he  must  still  enter 
and  respite. 

The  object  and  eflfect  of  these  decisions  is  very  bene- 
ficial. Sy  compelling  the  appellant  to  enter  his  appeal 
they  prevent  the  great  mischief  of  the  respondents  being 
led  to  suppose  that  the  appeal  is  abandoned,  but  at  the 
same  time  they  expressly  take  care  that  the  appellant 

(a)  7  Q.  B.  136.  (*)  7  E,  4'  B.  643. 
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shall  have  his  whole  time  to  give  his  notice  of  grounds 
of  removal. 

The  result  of  thesecases  is  stated  by  Lord  CampbeL, 
in  the  recent  case  of  JReff.  v.  The  Justices  of  The  West 
Riding  (c),  in  a  way  that  seems  to  me  decisive  of  this 
question.  He  says,  in  delivering  the  considered  judg- 
ment of  the  Court  in  that  case,  p.  718 :  "  As  a  rule,  we 
think  that  the  parties  appealing  are  entitled  to  take  the 
twenty-one  days  and  the  fourteen  days  mentioned  in  stat. 
11  &  12  Vict  c.  81.  s.  9.,  and  that,  if,  at  the  expiration  of 
the  last  of  those  days^  there  is  time  to  give  effective 
notice  of  trial  of  the  appeal  at  the  then  next  Sessions, 
such  notice  ought  to  be  given ;  but  that,  if  there  is  not 
time  to  give  such  notice  of  trial,  the  appeal  ought  to 
be  entered  and  respited  at  the  then  next  Sessions 
following  the  expiration  of  the  fourteen  days :  such  an 
entry  and  respite  will  be  the  only  step  the  appellant 
can  then  take  to  shew  his  intention  to  prosecute  his 
appeal,  as  he  will  do  so  at  the  peril  of  being  obliged  to 
pay  costs,  in  case  he  omits  further  to  prosecute  it :  and 
this  is  in  accordance  with  the  modem  practice.  In  the 
present  case  we  think  that  the  determination  of  the  Ses- 
sions was  right,  and  that  the  rule  for  a  mandamus  should 
be  discharged.** 

In  the  case  now  before  us  the  appellants  appear  to  me 
to  have  followed  the  exact  practice  as  laid  down  by  this 
Court,  and  declared,  I  believe  most  correctly,  by  them, 
to  be  "  in  accordance  with  modem  practice."  They  were 
bound,  according  to  these  decisions,  to  enter  their  appeal ; 
they  were  not  bound  to  try  and  could  not,  after  taking 
the  time  given  by  the  Legislature,  force  the  respondents 
to  try.  And  their  only  other  course  was  to  enter  and 
respite,  which  they  applied  to  do  in  conformity  with 
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the  exact  course  pointed  out  by  this  Court;    and  the         1862* 
Scsaions  were,  I  think,  there fore^  bound  to  allow  tbcm     xbe  Queen 
to  enter  and  respite  their  appeal,  and  were  wrong  in     juat?cs»of 
refusing  to  allow  them  to  do  ao. 

Another  point  was  made,  which  clearly  doea  not  how- 
ever appear  to  me  to  arise  upon  the  record  as  at  ptenent 
framed  : — it  was  said  that  there  waa  time,  at  the  expira- 
tion of  the  extended  time,  to  give  notice  of  grounds  of 
appeal  for  the  adjourned  Sessions  in  that  dirijsiou  of  the 
county  where  the  appeal  was  intended  to  be  tried. 

If  we  were  at  liberty  to  go  into  that  question,  doubts 
might  well  be  entertained  whether  the  notice  for  such 
adjourned  Sessions  might  not  be  sufficient  This,  how- 
ever, was  decided  to  the  contrary,  in  the  case  of  B^x 
V.  Tlie  Justices  of  Surre?/  (a),  which  ought,  I  think,  to 
be  considered  as  conclusire  upon  us  in  a  matter  of 
this  kind ;  and  I  should  not  have  mentioned  this  point 
except  for  the  note  in  the  case  of  The  Queai  y.  The 
Jfistices  of  Lancashire  (A),  from  which  it  might  be  sup- 
posed that  the  question  was  in  some  respect  open,  so 
that  it  might  possibly  be  thought  worthy  of  consideration 
if  the  case  goes  farther,  and  the  matter  can  be  made  to 
appear  upon  the  record- 

I  should  add,  that  I  quite  agree  with  what  mj  brotliers 
have  said  bs  to  our  deciding  this  matter  without  reference 
to  the  form  of  the  writ  of  mandamus*  No  objection 
having  been  made  in  this  respect,  I  think  that  we  should 
decide  the  matter  on  the  points  taken  before  us.  If  any 
such  objection  to  the  form  of  the  writ  had  been  taken, 
we  shoidd  have  allowed  the  i^Tit  to  be  amended. 

It  may  possibly  be  thought,  especially  since  the  Act. 

{a)  I  Mrtw.  ^  8,  47t^-  (^  4  Q.  R  01ft  613. 
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allowing  a  writ  of  error  in  the  case  of  a  return  to  a 
mandamus  and  pleadings  thereupon^  that  it  is  not  suf- 
ficient generally  to  order  the  justices  to  do  the  act 
required^  but  that  the  writ  should  shew  a  clear  legal 
right.  This  seems  certainly  to  be  the  case  as  to  many 
writs  of  mandamus^  where  the  supposal  of  the  writ  ought 
to  shew  matters  clearly  sufficient  to  warrant  its  issuing. 
There  may  be  doubt  how  far  the  writ  may  be  in  so 
general  a  form  as  the  present^  even  in  cases  where  the 
Court  are  exercising  their  peculiar  jurisdiction  of  con- 
trolling the  exercise  of  the  functions  of  inferior  tribunals, 
and  where  they  have  been  said  to  have  a  jurisdiction  of 
a  visitatorial  character;  per  Lord  EUenborovgh,  in  Rex 
V.  The  Justices  of  WiUshire  (a) ;  and  where  they  may  be 
supposed  to  have  satisfied  themselves  prima  fade,  in  the 
exercise  of  such  jurisdiction,  that  the  writ  ought  to  issue. 
No  doubt  the  writ  may  be  very  general,  and,  if  prima 
£Etcie  sufficient,  the  general  and  correct  rule  is  that  the 
retiu-n  must  state  conclusively  matter  which  shews  why 
the  parties  do  not  obey  it,  but  in  the  present  case  it 
would  seem  more  proper  to  have  alleged  the  facts  and 
dates  that  give  the  alleged  right. 

If  the  matter  goes  &rther  than  this  Court,  we  think 
that  the  parties  should  respectively  have  leave  to  make 
such  amendments  as  raise  the  real  points  argued 
before  us. 

My  brother  Mellor  concurring  with  me  in  thinking 
that  the  prosecutors  are  right  as  to  the  matters  brought 
before  us,  we  give  our 

Judgment  for  the  Crown. 

(a)  10£iz«^,  404.  406. 
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Cbipps  against  Hartnoll. 

1.  J.^  bX  the  request  of  B.^  entered  into  recognizances  for  the  appear-    Wednesday, 
ance  of  B.'a  daughter  at  the  Central  Criminal  Court,  to  which  she  had   j^ay  14th. 

been  committed  to  take  her  trial,  on  a  charge  of  misdemeanor;  and  B.,    

in  consideration  thereof,  agreed  to  indemnify  A.  against  all  liability,  and  g^^^^^  ^i 
from  all  costs,  damages  and  ezpences  in  respect  to  the  same.  B.'a  ^yy^^^  ' 
daughter  not  haying  appeared  according  to  the  recognizances,  they  were  gg  (y^^ '  o 
estreated,  whereby  A.  was  obliged  to  pay  the  amoimt,  and  incurrea  other  ^  3  ,  '4  ' 
expences:  held,  that  this  was  a  special  promise  to  answer  for  the  debt,  ^^^L/I^ 
default  or  miscarriages  of  another  person,  within  the  Statute  of  Frauds,  ^.^  crimin 
29  Car.  2.  c.  3.  s,  4.,  and,  as  such,  could  not  be  sued  on  without  an  agree- 
ment or  memoiandum  or  note  in  writing. 

2.  Qiugre,  whether,  in  order  to  bring  a  case  within  sect.  4  of  the  Statute 
of  Frauds,  29  Car,  2.  c.  3.,  the  debt  or  default  must  be  towards  the 
promisee? 


tzanres 
in  criminal 


^HE  first  count  of  the  declaration  stated  that  one 
Sarah  Elliott,  the  daughter  of  the  defendant^  had 
been  committed  by  the  magistrates  of  the  Westminster 
Police  Court  to  take  her  trial  before  Her  Majesty's 
Justices  of  the  Central  Criminal  Courts  on  &c.^  then 
and  there  to  plead  to  an  indictment  against  her  for  a 
misdemeanor^  and  to  be  further  dealt  with  according  to 
law ;  and^  being  so  committed^  the  defendant  requested 
the  plaintiff  to  become  bail  for  her^  and  to  enter  into 
certain  recognizances  for  80/.  for  her  appearance  at  the 
Central  Criminal  Court ;  and  the  defendant  agreed^  in 
consideration  thereof^  to  indemnify  the  plaintiff  against 
all  liability  in  respect  thereof,  and  fix)m  all  costs, 
damages,  and  expences  in  respect  to  the  same.  It  then 
averred  that  the  plaintiff  did  become  bail  for  Sarah 
ElUotty  and  did  enter  into  the  recognizances ;  and  that 
he  did  all  things,  and  all  things  happened,  and  all  times 
elapsed  necessary  to  entitle  him  to  be  indemnified  by 
the  defendant;  and  that  Sarah  Elliott  did  not  appear 
before  Her  Majesty's  justices  at  the  Central  Criminal 
Court  according  to  the  recognizances,  whereby  the  same 
became  estreated ;  and  the  plaintiff  was  forced  and  obliged 
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to  pay^  and  did  pay^  the  said  sum  of  80/.^  and  also  paid 
and  incurred  costs^  charges,  and  expences  to  the  amount 
of  20/.^  and  was  otherwise  damnified :  whereof  the  de- 
fendant had  notice,  but  did  not  indemnify  the  plaintiff 
therefirom. 

There  was  another  special  count,  on  which,  however, 
nothing  turned. 

There  were  also  counts  for  work  done,  for  money 
paid,  and  on  accounts  stated. 

The  defendant  pleaded,  to  the  first  count,  a  denial  of 
the  agreement  alleged,  and  also  payment :  to  the  common 
counts,  as  to  40/.,  parcel  &c.,  payment  into  Court;  and 
to  the  remainder,  never  indebted,  and  payment. 

The  plaintiff  took  the  40/.  out  of  Court,  and  joined 
issue  on  the  other  pleas. 

On  the  trial,  before  Hill  J.,  at  the  Sittings  at  GuUd- 
hall,  in  TVinity  Term,  1861,  it  appeared  that  the  plaintiff, 
at  the  request  of  the  defendant,  who  agreed  to  indem- 
nify him,  had  become  bail  in  the  sum  of  80/.  for  the 
appearance  of  the  defendant's  daughter,  who  had  been 
committed  by  the  magistrates  of  the  Westminster  PoUce 
Court  to  take  her  trial  at  the  Central  Criminal  Court 
for  a  misdemeanor.  She,  however,  did  not  appear,  in 
consequence  whereof  the  recognizances  were  estreated, 
and  the  plaintiff  was  compelled  to  pay  the  80/. ;  and  he 
now  sought  to  recover  in  respect  of  this  and  the  other 
expences,  &c. 

On  the  part  of  the  defendant  it  was  objected  that  the 
case  came  within  the  stat  29  Car.  2.  c.  3.  s.  4.,  which 
enacts  that  '^  No  action  shall  be  brought  whereby  to  charge 
the  defendant  upon  any  special  promise  to  answer  for 
the  debt  J  default  or  miscarria|^i.>j  oi  iuiuUivi  ]/t.  i.".viii ,  uiiioss 
the  agreement  upon  which  such  action  shall  be  brought, 
or   some   memorandum   or   not^   thereof,  slidll   be  id 


writing,  and  signed  by  the  party  to  be  charged  there-        1862. 


with,  or  some  other  person  thereunto  by  him  lawfiiUy       Cripps 
authorized  /'  and  consequently,  as  no  agreement,  memo-     habtmoll. 
randum  or  note  in  writing  was  produced,  the  plaintiflF 
could  not  recover.     The  Judge  being  of  this  opinion 
nonsuited  the  plaintiflf,  reserving  to  him  leave  to  enter 
a  verdict. 

A  rule  nisi  accordingly  was  obtained  in  Easter  Term, 
1861,  which  was  argued  in  the  last  Term,  on  the  10th 
May;  before  Cromptony  Blackburn  and  Mellor  J  J. 

W.  D,  Seymovr  and  Archibald  shewed  cause. — This 
case  is  expressly  within  the  decision  in  Green  v.  Cress- 
well  (a),  where,  a  capias  having  been  issued  against  H. 
at  the  suit  of  J?.,  the  plaintiff  entered  into  a  bail  bond 
for  H.y  in  consideration  of  which  the  defendant  promised 
to  indemnify  the  plaintiff  against  the  consequences.  The 
bail  bond  having  become  forfeited,  the  plaintiff  sued  on 
the  above  agreement,  but  it  was  held  that  the  case  came 
within  29  Car.  2.  c.  3.  s.  4.,  and  as  there  was  no  agree* 
ment,  memorandum  or  note  in  writing,  the  plaintiff  could 
not  recover.  That  case  is  cited  with  approval  in  note  (/) 
to  Forth  V.  Stanton,  1  fVms,  Saund.  21 1  e,  6th  ed.  [  Cromp- 
ton  J.  referred  to  Jones  v.  Orchard  {by]  (They  were  then 
stopped.) 

H.  James,  in  support  of  the  rule. — Green  v.  Cress- 
well  (a)  is  not  law,  and,  if  it  were,  is  distinguishable  from 
the  present  case.  Eastwood  v.  Kenyon  (c)  is  an  authority 
that  sect.  4  of  29  Car.  2.  c.  3.  contemplates  only  pro- 
mises made  to  the  person  to  whom  another  is  liable ; 
(fl)  10  A,  i-  E.  453,  (A)  lis  as,  HH, 

VOL.    II.  ^    X  B,   &    9, 
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and  therefore  that  a  promise  by  2^.  to  ^.  to  pay  C  a  debt 
due  firom  B,  to  C,  is  not  within  that  section.  In  Smith's 
Mercantile  Lawy  467  note  (q),  6th  ed.,  the  cases  are 
considered^  and  the  author  says,  "  I  have  only  further 
to  observe,  that  the  opinion  expressed  by  the  Court 
in  Eastwood  v.  Kenyon  iCLKy,  perhaps,  be  thought  to 
diverge  somewhat  in  principle  firom  the  decision  in 
the  prior  case  of  Green  v.  CressweU.^'  ^Blackburn  J. 
Looking  at  that  note  it  rather  suggests  that  Green 
V.  Cresswell  {a)  is  right  and  Eastwood  v.  Kenyon  (&)  is 
wrong.]  The  note  to  Birkmyr  v.  Darnell,  in  1  Smit/is 
Leading  Cases,  p.  264,  5th  ed«,  after  citing  Eastwood  v. 
Kenyon,  {b)  says,  "This  view,  which  would  limit  the 
generality  of  the  rule  laid  down  by  Serjeant  Williams, 
and  seems  not  altogether  reconcileable  with  the  doctrine 
in  Green  v.  Cresswell,  has  been  recognised  and  acted 
upon  by  the  Court  of  Exchequer,  in  Hargreaves  y. 
Parsons,  where  it  is  laid  down,  that  'the  statute  ap- 
plies only  to  promises  made  to  the  persons  to  whom 
another  is  already,  or  is  to  become,  answerable.  It 
must  be  a  promise  to  be  answerable  for  a  debt  of,  or  a 
default  in  some  duty  by,  that  other  person  towards  the 
promisee,'  '*  The  judgment  in  Hargreaves  v.  Parsons  [c) 
goes  on  to  say,  "This  was  decided,  and  no  doubt 
rightly,  by  the  Court  of  Queen's  Bench,  in  Eastwood  y. 
Kenyon,  and  in  Tliomas  v.  Cook  (df)"  If  Green  v.  Cress- 
well  is  right,  it  almost  overrules  the  last  mentioned 
case.  IMellor  J.  In  the  note  which  you  have  just 
cited.  Green  v.  Cresswell  is  said  to  be  in  accordance 
with  Tomlinson  v.  Gell  (e).  It  is  also  recognised  as 
good    law   in   Chitty  Contr.   452.  454,    6th  ed.]     In 


(f)  13  M.  4'  W.  561.  670. 


(6)  11^.  #£1438. 
(ff)  8  ^.  #  C.  728. 


{e)  6^.  #  J?.  504. 


Batson  v.  King  (a)  Pollock  C.  B.  says,  p.  740,  '^f  a  1862. 
man  says  to  another,  '  If  you  will  at  my  request  put  Cbipm 
your  name  to  a  bill  of  exchange  I  will  save  you  harm-  habtuoll. 
less,'  that  is  not  within  the  statute.  It  is  not  a 
responsibility  for  the  debt  of  another.  It  amounts  to 
a  contract  by  one,  that  if  the  other  will  put  himself  in  a 
certain  situation  the  first  will  indemnify  him  against 
the  consequences.  In  Green  v.  CressweU,  Lord  Denman 
pointed  out  a  distinction  between  that  case  and  one 
where  the  defendant  is  a  co-surety.  I  do  not  think  that 
the  case  itself  was  rightly  decided.^'  In  Brittain  v. 
Lloyd  (fr)  Pollock  C.  B.,  in  delivering  the  judgment  of 
the  Court,  says,  p.  773,  "  It  is  dear,  that  if  one  requests 
another  to  pay  money  for  him  to  a  stranger,  with  an 
express  or  implied  undertaking  to  repay  it,  the  amount, 
when  paid,  is  a  debt  due  to  the  party  paying  from  him 
at  whose  request  it  is  paid,  and  may  be  recovered  on  a 
count  for  money  paid;  and  it  is  wholly  immaterial 
whether  the  money  is  paid  in  discharge  of  a  debt  due  to 
the  stranger,  or  as  a  loan  or  gift  to  him.  .  .  .  The 
request  to  pay,  and  the  payment  according  to  it,  consti- 
tute the  debt;  and  whether  the  request  be  direct,  as 
where  the  party  is  expressly  desired  by  the  defendant  to 
pay,  or  indirect,  where  he  is  placed  by  him  under  a 
liability  to  pay^  and  does  pay,  makes  no  diCFerence,  If 
one  Bsk  anotherj  instead  of  paying  money  for  him,  to 
lend  him  his  acceptance  for  his  aecomraodation,  and  the 
acceptor  is  obliged  to  pay  itj  the  amount  is  money  paid 
for  the  borrow efj  although  the  borrower  be  no  party  to 
the  bill,  nor  in  any  way  liable  to  the  person  who 
ultimately  receives  the  amount.  The  borrower,  by 
requesting  the  acceptor  to  assume  that  character  which 
(a)  4  M.  #  N.  739  (A)  14  M.  ^  W.  70S, 
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ultimately  obliges  him  to  pay,  impliedly  requests  him 

to  pay,  and  is  as  much  liable  to  repay,  as  he  would  be 

on  a  direct  request  to  pay  money  for  him   with  a 

promise  to  repay  it.     In  every  case,  therefore,  in  which 

there  has  been  a  payment  of  money  by  a  plaintiff  to  a 

third  party,  at  the  request  of  the  defendant,  express  or 

implied,  on  a  promise,  express  or  implied,  to  repay  the 

amount,   this  form   of   action   is  maintainable/^      lu 

Fitzgerald  v.  DretsUr  (a)  Wiliiams  J.  says,  p.  385,  "  The 

statute  only  applies  where  the  promise  is  made  to  the 

person  entitled  to   the  money.-'^     The  present  case  is 

further  distinguishable  from  Chreen  v.   Cresswell  (b)  in 

this,  that  in  that  case  there  was  no  count  for  money 

paid. 

Cur,  adn.  vult 

The  judgment  of  the  Court  was  now  delivered  by 


Crompton  J.,  who  said  that,  without  expressing  any 
opinion  as  to  what  might  be  the  judgment  of  a  Court  of 
error  on  the  decision  in  Green  v.  Cresswell  (&),  this 
Court  was  bound  by  that  decision.  If  that  case  was 
law,  the  distinction  between  it  and  the  present,  that  the 
one  arose  on  a  bail  bond  in  a  civil  suit  and  the  other 
on  recognizances  for  the  appearance  of  a  person  in  a 
Criminal  Court,  was  immaterial.  Neither  was  it  neces- 
sary to  consider  the  point  whether  in  order  to  bring  a 
case  within  the  4th  section  of  the  Statute  of  Frauds,  29 
Car.  2.  c.  3.,  the  debt  or  default  must  be  towards  the 
promisee,  as  that  point  was  taken  and  decided  in  Green 
V.  Cressicell  (b).  For  these  reasons  the  nonsuit  was 
right,  and  the  present  rule  must  be  discharged. 

Rule  discharged. 
(a)  7  C.  B.  N.  S,  374,  (h)  10  A.  #  E.  4r>3. 


1862. 


IN  THE  EXCHEQUER  CHAMBER. 
The  Queen  against  The  Burial  Board  for  the   Wednesday, 

^  ^  May  14th. 

Parishes  of  St.  John,  Westgate,  and  Elswick,  

in  the  Borough  and  County  of  Newcastle  c  128. «.  is. ' 

Closed  buriiU 
UPON    lYNE.  ^ound. 


Repair, 


Stat  18  &  19  Vkt.  c.  128.  s.  18.,  which  enacts  that  in  every  case  in 
which  any  order  in  council  is  issued  for  the  discontinuance  of  burials  in 
any  churchyard  or  burial  ground,  the  Burial  Board  or  Churchwardens 
shall  maintain  such  churchyard  or  burial  ground  of  any  parish  in  decent 
order,  and  also  do  the  necessary  repair  of  the  walls  and  other  fences 
thereof,  and  the  expences  shall  be  repaid  by  the  overseers,  upon  the 
certificate  of  the  Burial  Board  or  Churchwardens,  out  of  the  poor  rate* 
of  the  parish  or  place  in  which  such  churchyard  or  burial  ground  is 
situate,  unless  there  shall  be  some  other  fund  legally  chargeable  with 
such  expences,  does  not  apply  to  a  burial  ground  whicn  is  not  a  burial 
ground  of  any  parish,  but  is  the  property  of  private  persons :  affirming 
the  judgment  of  the  Queen's  Bench. 

TUDGMENT  having  been  entered  for  the  defendants 
in  the  Court  below,  upon  demurrer  to  the  return 
to  the  mandamus  in  this  case  (see  vol.  1,  p.  679),  the 
prosecutors  brought  error. 

T.  Jones  (Northern  Circuit),  for  the  prosecutors. — First. 
The  obligation  imposed  on  the  public  by  sect  18  of  The 
Burial  Act,  18  &  19  Vict  c,  128.,  to  maintain  biuial  grounds 
in  decent  order,  and  keep  the  walls  and  fences  in  repair, 
extends  to  all  burial  grounds  closed  bj  order  in  council. 
[Bramweit  B.  If  a  private  burial  ground  is  closed,  the 
proprietor  might  use  that  part  in  which  there  had  been 
no  burials  as  his  private  property.]  Not  if  it  was  closed 
by  order  in  council,  and  repaired  at  the  public  expence. 
The  order  in  council  would  be  an  assumption  of 
authority  over  it,  and  prevent  the  futiu'e  ac(|ui&itiou  of 
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1862.  profit  from  it.  The  scope  of  the  Act  is  to  give  the 
The  QuBEM  CrowD^  for  sanitary  purposes^  a  discretion  to  close  any 
BurialBoardof  ^urial  grounds,  and  after  they  are  closed  to  keep  them 
Wmiqatb.  ^°^  desecration.  The  true  rule  in  'construing  statutes 
is  not  to  confine  the  operation  of  the  enactment  within 
any  special  words  in  it,  if  the  general  intent  shews 
that  those  words  are  redundant.  Here  sect.  18  enacts 
'■  in  every  case  in  which  any  order  in  council  has  been 
or  shall  hereafter  be  issued  for  the  discontinuance  of 
burials  in  any  churchyard  or  burial  ground,  the  Burial 
Board  or  churchwardens,  as  the  case  may  be,  shall 
maintain  such  churchyard  or  burial  ground  of  any  parish 
in  decent  order'^  &c.  Construing  this  enactment  by  the 
ttbove  rule,  the  words  ''  of  any  parish"  are  redundant ; 
and  then  the  section  applies  to  any  burial  ground  in  a 
parish:  or,  the  words  ^^of  any  parish"  may  be  read 
with  ''churchwardens,"  the  intermediate  words  being 
put  in  a  parenthesis.  The  section  provides  for  two 
classes  of  burial  grounds :  first,  those  which  are  under 
the  care  of  the  churchwardens ;  and  secondly,  places 
for  public  interment  such  as  this,  not  belonging  to  the 
parish.  [JSrle  C.  J.  Otherwise  the  burial  grounds  of 
dissenters  would  be  excluded  from  the  section.] 

Secondly.  The  liability  to  maintain  this  burial 
ground  in  decent  order  and  repair  its  fences  was  upon 
this  joint  Burial  Board.  Any  number  of  parishes  may 
concur  in  providing  one  common  burial  ground,  and 
then  the  Burial  Boards  appointed  for  such  parishes 
form  one  joint  Burial  Board.  [He  referred  to  stat. 
15  &  16  Vict  c.  85.  ss.  23.  24.  and  24  &  25  Vict.  c.  61. 
5.  21.;  and  was  then  desired  by  the  Court  to  reserve 
his  further  argument  on  this  question.] 


XXV.  VICTORIA.  705 

3/if//tjA,  for  the  defendants. — On  the  first  point.  Sect.  18        1862. 
of  stat.  18  &  19  Vict  c.  128.  does  not  apply  to  a  burial    The  Qubbh 
ground  which  is  the  property  of  private  individuals,  uunal  Board  of 
The  Court  cannot  reject  the  word^  "  of  any  parish."     ^^-  ^^^^^ 
Every  parishioner  has  a  right   to  be   buried  in   the 
churchyard ;  whereas  the  return  states  that  this  burial 
ground  is  the  property  of  certain  private  persons^  and 
that  fact  must  be  taken  as  admitted  on  the  record* 
[Bramwell  B.     Suppose  a  writ  issued  to  fence  this 
burial  ground^  and  the  proprietors  brought  an  action 
of  trespass  quare  clausum  fregit   against  the  Burial 
Board?]      Or  suppose  the   proprietors    did   not  like 
the  fence  and  pulled  it   down^   what  remedy  would 
there  be  against  them  ?     [^Erle  C.  J.     That  reasoning 
would  apply   to   the  burial    grounds   of   dissenters.] 
Throughout  the  legislation  upon  this  subject  a  distinc- 
tion has  been  made  between  parochial  burial  grounds^ 
which  cannot  be  devoted  to  any  other  purpose^  and  non- 
parochial  burial  grounds.    [He  referred  to  stat.  16  &  17 
Vict,  c,  134.  ss.  2.  5.]     If  the  parish  wish  that  this  burial 
ground  should  be  maintained  in  decent  order^  and  its 
fences  be  repaired  at  the  public  expence^  the  vestry  may 
purchase  it  under  sect  8  of  stat.  20  &  21  Vict  c.  81. 

Erle  C.  J.  This  is  a  mandamus  directed  to  the  joint 
Burial  Board  for  the  parishes  of  St,  John,  Westgate,  and 
Elswick,  in  Newcastle  upon  Tyne^  to  maintain  a  burial 
ground^  situate  in  the  township  of  Westgate^  in  decent 
order^  and  do  the  necessary  repairs  of  the  walls  and 
fences  thereof.  It  appears  from  the  return  to  the 
mandamus  that  this  burial  ground  is  not  the  burial 
ground  of  any  parish^  but  belongs  to  private  persons. 

The  words  of  sect.  18  of  stat.  18  &  19  Vict  c.  128.  are 


1862.        perfectly  distinct,  and  shew  that  the  duty  of  the  Burial 
The  QvsKH    ^^*"^  i®  confined  to  maintaining  the  burial  ground  "  of 
BuriaiBoaidof  ^^^  f^^^  '"  and  this  is  not  such  a  burial  ground. 
St.  John,  I  ^^s  at  first  persuaded  by  the  argument  of  Mr. 

Jones  that  the  intention  of  the  Legislature  was  to  pro- 
yide  for  maintaining  the  fences  of  all  burial  grounds  in 
which  burials  should  be  discontinued  by  order  in  council. 
But  I  am  now  satisfied  that  such  was  not  the  intention. 
The  section  enacts  that  ^'  in  every  case''  in  which  an 
order  in  council  is  issued  for  the  discontinuance  of 
burials  in  any  churchyard  or  burial  ground  the  Burial 
Board  or  Churchwardens  shall  maintain  such  church- 
yard or  burial  ground  "of  any  parish'' — not  "every 
churchyard  or  burial  groimd  in  which  burials  are  dis- 
continued." Mr.  Jones  argued  that  the  words  "  of  any 
parish,"  which  are  clearly  illogical  as  the  sequence  to 
the  first  part  of  the  sentence,  might  be  rejected  as  in- 
sensible, or  that  they  might  be  transposed  so  as  to  be 
read  with  the  word  "  churchwardens."  But  that  is  the 
ultima  ratio  when  an  absurdity  would  follow  from  giving 
effect  to  the  words  of  an  enactment  as  they  stand.  If 
section  18  applied  to  this  burial  ground,  which  is  admitted 
on  the  record  to  be  a  private  burial  ground,  there  would 
be  so  far  a  violation  of  the  rights  of  private  property. 
Moreover,  when  I  refer  back  to  the  original  statute  for 
discontinuing  old  burial  grounds  and  providing  others, 
I  find  a  distinction  made  between  parochial  and  non- 
parochial  burial  grounds ;  and  in  the  subsequent  statute 
that  distinction  appears  to  have  been  well  before  the 
mind  of  the  Legislature ;  and  therefore  I  infer  that 
when  this  section  was  in  terms  limited  to  maintaining 
the  burial  ground  "  of  any  parish,"  those  words  were 
inserted  purposely. 


For  these  reasons  I  think  I  give  effect  to  the  intention        1862. 
of  the  Legislature,  and  I  am  certain  I  give  effect  to  the    The  Queen 
words  used  by  them,  by  aflSrming  the  judgment  of  the  BurialBoardof 
Court  of  Queen's  Bench.  WEsiorii 

Pollock  C.  B.  I  am  of  the  same  opinion,  for  the 
reasons  assigned  by  the  Lord  Chief  Justice  Erie, 

Bramwell  B.  and  Keating  J.  concurred. 

Judgment  aflSrmed  (a). 

(a)  Before  the  argument  commenced,  a  question  was  made  whether 
the  Coort  should  sit  with  four  Judges  only. 

MeUish  observed  that  the  case  in  the  Court  of  Queen's  Bench  was 
decided  by  three  Judges. 

Eblb  C.  J.  That  is  a  reason  for  hearing  the  case  in  this  Court  with 
four  Judges  only. 

The  Master,  Sir  Archer  Croft,  said  that  the  number  of  Judges  neces- 
sary to  form  the  Court  was  not  fixed. 


MEMORANDUM. 

In  this  Vacation,  Michael  O'Brien  Esq.,  and  Frederick 
Lowten  Spinks  Esq.,  were  advanced  to  the  degree  of  the 
coif,  when  they  gave  rings  with  the  motto  '•'  Aliud  nobis 
est  agendum.^^ 


END   or    EASTER  VACATION. 


■^^^  CASES 


ARGUED  AND  DETERMINED 

IK 

THE  QUEEN'S   BENCH, 

TEINITY   TEEM, 

XXV.  VICTORIA. 


The  Judges  who  usually  sat  in  Banc  in  this 
Term  were : 

COCKBURN  C.  J.         I  CrOMPTON  J. 

WiGHTMAN  J.  Blackburn  J. 


Wednesday,     The  NEWPORT  Dock  Company,  appellants ;     The 

'- Local  Board  of  Health  for  the  District  of  the 

^^ActAm,      Borough    of   Newport,    in    the    County  of 
r.  9§. ».  55.*^'*       Monmouth,  respondents. 

Bating  of  dock  y 

adjuncts,  and 

railways.  The  Newport  Dock  Company,  incorporated  under  stat.  5  &  6  fF.  4. 

c,  \ixs.,  were  the  owners  and  occupiers  of  a  dock  for  the  reception  of 
ships,  with  quay^  warehouses,  cranes,  weighing  machines  and  other  works, 
and  also  of  railways  or  tramroads  for  transporting  traffic  to  and  from  the 
dock,  and  communicating  with  their  warehouses  and  with  other  railways. 
The  railways  or  tramroads  were  made  under  the  powers  of  their  Act,  and 
were  free  to  the  public  on  payment  of  certain  tolls.  By  The  Local 
Government  Act,  1858,  21  &  22  Vict,  c.  98.  s,  55.,  the  general  district 
rates  shall  be  made  and  levied  upon  the  occupier  of  aU  such  kinds  of 
property  as  are  assessable  to  the  poor  rate,  subject  to  this,  among  other 
exceptions,  that  ••  the  occupier  of  any  land  covered  with  water,  or  used 


enlv  as  a  canal  or  towing  path  for  the  same,  or  as  a  railway  constmeted 
under  the  powers  of  any  Act  of  Parliament  for  public  conveyance,"  is 
to  be  assessed  at  one  fourth  only  of  the  net  annual  value.    Held, 

1.  That  the  dock  was  "land  covered  with  water,"  within  the  exception 
and  therefore  rateable  at  one  fourth  only  of  the  net  annual  value. 

2.  That  the  warehouses  and  other  a^uncts  to  the  dock  were  rateable 
at  the  net  annual  value. 

3.  That  the  railways  or  tramroads  were  constructed  "  for  public  con- 
veyance" within  the  exception,  and  therefore  rateable  at  one  fourth  only 
of  the  net  annual  value. 

/^ASE  stated,  under  stat  12  &  13  Vict.  c.  45.  s.  11. 

The  appellants  were  TTie  Newport  Dock  Company, 
who  are  incorporated  under  stat.  6  &  6  fF.  4.  c.  Ixxv., 
and  are  the  owners  and  occupiers  of  docks  with  railways 
round  the  same. 

The  respondents  were  the  Local  Board  of  Health  for 
the  district  of  the  borough  of  Newport,  in  the  county 
of  Monmouth,  to  which  borough  the  provisions  of  The 
Public  Health  Act,  1848,  and  The  Local  Government 
Act,  1858,  have  been  duly  applied. 

The  Newport  Dock  Compamf%  docks,  railways  and 
works  are  situate  and  being  within  the  district  of  that 
Local  Board  of  Health,  and  the  Dock  Company  are  the 
owners  and  occupiers  thereof. 

On  the  7th  day  of  May,  1861,  the  respondents  made 
a  general  district  rate  upon  all  the  rateable  property  in 
their  district.  This  rate  was  duly  published ;  and  in  it 
the  Company  were  assessed  as  follows : 


1862. 


Newport 

Dock 
Company 

▼. 

Newport 

Local  Board 

of  Health. 


No. 
2S'24 

Name  of 
Oocapier. 

Name  of 
Owner. 

De«sripaon 

of  Property 

rated. 

valae  stated  in 
Poor  rate. 

yaloe. 

Rate  at  1«.  Ad. 

In  the  poond 

on  booses. 

JVeMrpor<Do4 

Docks. 

£13,800 

£bxm 

£833.  6«.  Sd. 
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The  next  preceding  poor-rate  for  the  parish  of  St. 
Woollos,  in  which  parish  the  property  of  the  appellants 
is  situate,  and  upon  which  rate  the  above  mentioned 
general  district  rate  was  founded^  was  made  and  duly 
published  on  the  29th  September,  1860;  and  in  it  the 
Company  were  assessed  in  respect  of  the  same  property 
as  follows : 


Description  of 
Proper^  rated. 

Gross 

Estimated 

Bental. 

Rateable 
ralne. 

Rated  at  U.&l. 
in  tiio  pound. 

Dock  and  Feeder. 

£12,800 

£6000 

£416.  18«.  id. 

Notice  of  appeal  to  the  next  general  Quarter  Sessions 
for  the  county  of  Monmouth,  against  the  above  general 
district  rate,  was  duly  given  and  served  by  the  appel- 
lants on  the  respondents,  the  grounds  of  the  appeal 
being  as  follows : — First.  That  the  rate  was  not  assessed 
upon  the  full  net  annual  value  of  the  several  properties, 
hereditaments  and  premises  comprised  in  the  rate,  as 
ascertained  by  the  rate  for  the  relief  of  the  poor  made 
next  before  the  making  of  such  general  district  rate. 

Second.  That  The  Newport  Dock  Company  was  not  in 
such  rate  assessed  in  respect  of  their  docks  and  railways 
in  the  proportion  of  one  fourth  only  of  the  net  annual 
value  thereof,  as  provided  by  the  exceptions,  regulations 
and  conditions  contained  in  sect.  55  of  The  Local 
Government  Act,  1858. 

Third.  That  Hie  Newport  Dock  Company  was  in  such 
rate  assessed  unequally  and  unfairly  as  compared  with 
other  owners  and  occupiers  of  property,  hereditaments 


and  premises  in  and  by  such  rate  rated,  and  especially 
as  compared  with  The  Monmouthshire  Railway  and  Canal 
Company  and  The  South  Wales  Railway  Company. 

By  The  Local  Government  Act,  1858,  21  &  22  Vict 
c.  98.  s.  55.,  it  is  enacted  as  follows : 

"  The  general  district  rates  shall  be  made  and  levied 
upon  the  occupier  of  all  such  kinds  of  property  as  by 
the  laws  in  force  for  the  l^e  being  are  or  may  be 
assessable  to  any  rate  for  the  relief  of  the  poor,  and 
shall  be  assessed  upon  the  full  net  annual  value  of  such 
property,  ascertained  by  the  rate  (if  any)  for  the  relief 
of  the  poor  made  next  before  the  making  of  the  assess- 
ments imder  this  Act,  subject,  however,  to  the  following 
exceptions,  regulations,  and  conditions/^  and  amongst 
these  exceptions  is  as  follows: — "The  ow^er  of  any 
tithes,  or  of  any  tithe  commutation  rent  charge,  or  the 
occupier  of  any  land  used  as  arable,  meadow,  or  pasture 
ground  only,  or  as  woodlands,  market  gardens,  or 
nursery  grounds,  and  the  occupier  of  any  land  covered 
with  water,  or  used  only  as  a  canal  or  towing  path  for 
the  same,  or  as  a  railway  constructed  under  the  powers 
of  any  Act  of  Parliament  for  public  conveyance,  shall 
be  assessed  in  respect  of  the  same  in  the  proportion  of 
one  fourth  part  only  of  such  net  annual  value  thereof/^ 

In  the  poor  rate  there  are  two  columns,  the  one 
headed  "  Gross  estimated  rental,^'  and  the  other  headed 
"  Rateable  value,'*  and  the  general  district  rate  is  to  be 
assessed  upon  the  full  net  annual  value  of  such  property 
ascertained  by  the  poor  rate.  This  "full  net  annual 
value,**  it  was  submitted  by  the  appellants,  must,  for  the 
purposes  of  a  general  district  rate  by  the  Local  Board 
of  Health,  be  in  each  instance  the  amount  carried  out^ 
and  appearing  in  the  columns  of  the  poor-rate  beaded 
"  Rateable  value.*' 


1862. 

Newport 

Dock 
Company 

V. 

Newpoet 

Local  Board 

of  Health. 


Jk.   A^AVfATA* 


1862.  I^  ^^^  poor  J^ate,  the  area  of  the  docks  covered  with 

Newport  ^^^^r,  and  the  landing  places  and  wharfs  and  quays  and 

Com^an  railways  along  the  property  of  the  Dock  Company, 

^    V-  for  transporting  traffic  to   and   from  the  docks,  and 

Local  Board     Communicating  with  the  warehouses   and  with  other 
of  Health.  .  . 

railways,  and  the  coal  hoists,  and  machinery  for  opening 

and  shutting  the  dock  gates,  &c.,  are  included  in  the 

description  of  "  dock  and  feeder,''  the  rateable  value  of 

which  is  assessed  at  5000/. 

In  the  general  district  rate  appealed  against,  the 
same  property  of  the  Dock  Company  is  described  as 
"  docks,''  and  incorrectly,  as  the  appellants  contended. 
The  column  in  that  rate  headed  "  Full  net  annual 
value  stated  in  Poor  rate "  is  filled  up  with  the  sum 
of  12,800/i,  which  is  stated  in  the  poor  rate  to  be 
the  gross  estimated  rental  of  the  '*  dock  and  feeder;" 
but  in  the  column  headed  ^'  Assessable  value  "  the  sum 
carried  out  is  the  sum  of  5000/.,  which  is  stated  in  the 
poor  rate  to  be  the  rateable  value,  and  the  appellants 
are  in  the  general  district  rate  in  fact  assessed  on  the 
full  amount  of  the  last  mentioned  sum  and  that  only. 

The  respondents  contended  that,  whether  or  not  the 
word  ''net"  were  correct  as  used,  the  rate  was  good, and 
the  rate  upon  the  parties  was  not  in  aily  way  affected  by 
the  column  in  question. 

The  Newport  Docks  and  the  railways  and  works  were 
made  and  maintained  under  the  provisions  of  the  Local 
Act  of  Parliament  5  &  6  ^.  4,  c.  Ixxv.,  and  The  Newport 
{MmimoHth&hire)  Docks  Act^  1854;  and  by  secti  138  of 
the  first  mentioned  Act  the  docks*,  roads  and  works  are 
made  free  to  tlie  public  on  payment  of  the  atipulat^ 
rates^  tolls  and  duties. 

The  appellants  contended  that  the  area  of  their  docks, 
^  being  "  land  covered  with  water/'  and  »I^  that  their 


railways  on  and  over  the  quays  and  other  portions  of        1862. 


their  property,  and  the  dock  appliances  on  and  along  Newport 

the  quays^  such  as  cranes^  weighing  machines,  staiths,  company 

&c.,  came  within  the  exception  above  set  out  and  con-  j^-jJpqrt 

tained  in  the  55th  section  of  The  Local  Government  Act,  ^^  ^^ 

'       of  Health. 

1858;  and  that  they  ought  to  be  assessed  in  the  proportion 
of  one  fourth  part  only  of  the  net  annual  value  thereof, 
ascertained  by  the  poor  rate  aforesaid,  and  at  the  rate 
of  4d.  in  the  pound  as  on  land,  and  not  at  the  rate  of 
1«.  4rf.  in  the  pound  as  on  houses,  &c.,— being  after  the 
same  rate  as  The  Monmouthshire  Railway  and  Canal 
Company  and  The  South  Wales  Railway  Company  were 
respectively  in  the  same  rate  assessed  in  respect  of  their 
railways  and  canal. 

If  the  Court  should  be  of  opinion  that  the  appellants* 
contention  was  correct  in  whole  or  in  part,  then  the  assess- 
ment of  The  Newport  Dock  Company  to  the  general 
district  rate  appealed  against  was  to  be  amended,  and  the 
appellants  were  to  stand  rated  as  upon  the  sum  of  1250^, 
being  one  fourth  part  of  the  sum  of  50007.  ascertained 
by  the  poor  rate  to  be  the  net  annual  value  of  the  Com- 
pany's docks  and  railways,  and  at  the  rate  of  4J.  in  the 
pound  as  on  land,  or  otherwise,  as  the  Court  might  direct. 

Lush  {Milward  with  him),  for  the  respondents. — First. 
By  The  Local  Government  Act,  1858, 21  &  22  Vict.  c.  98. 
s,  55.,  the  general  district  rates  shall  be  made  and  levied 
upon  the  occupier  of  all  such  kinds  of  property  as  are 
assessable  to  the  poor  rate,  subject  to  this,  among  other 
exceptions,  that  "the occupier  of  any  land  used  as  arable, 
meadow,  or  pasture  ground  only,  or  as  woodlands,  market 
gardens,  or  nursery  grounds,  and  the  occupier  of  any 
land  covered  with  water,  or  used  only  as  a  canal  or 
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towing  path  for  the  same^  or  as  a  railway  constructed 
under  the  powers  of  any  Act  of  Parliament  for  public 
conveyance^  shaU  be  assessed  in  respect  of  the  same  in 
the  proportion  of  one  fourth  part  only  of  such  net 
annual  value  thereof/'  These  docks  are  not  within  the 
exception.  In  Reg.  v.  'The  Birmingham  Waterworks 
Company  (a)  a  reservoir  was  held  to  be  within  the  words 
"  land  covered  with  water"  in  The  Birmingham  Improve- 
ment Act,  14  &  15  Vict  c,  cxiii.  But  in  Reg,  v.  Peto  (6), 
decided  upon  The  Watching  and  Lighting  Act,  3  &  4 
W.  4.  c,  90.  8.  33.,  by  which  the  owners  and  occupiers 
of  houses,  buildings  and  property  (other  than  land)  were 
to  be  rated  three  times  higher  than  the  owners  and 
occupiers  of  land,  the  majority  of  the  Court  held  that 
the  basin  of  the  Victoria  London  Docks  was  not  within 
the  words  "  other  than  land,''  and  therefore  was  rateable 
at  the  higher  rate.  The  dock  Company  is  interested  in 
the  lighting  and  cleansing  of  the  streets  as  much  as 
householders  are.  The  basin  in  the  docks  for  the  recep- 
tion of  ships  would  be  of  no  value  without  the  adjuncts 
of  wharfe,  quays,  warehouses,  &c.,  and  therefore  cannot 
be  separated  from  them  in  rating. 

Secondly,  if  the  docks  are  treated  as  '*  land  covered 
with  water,"  the  buildings  and  other  adjuncts  could  not 
be  intended  to  be  within  the  exception ;  and  therefore 
should  be  rated  at  the  higher  rate ;  The  South  Wales 
Railway  Company,  appts..  The  Swansea  Local  Board  of' 
Health,  respts.  {c),  per  Lord  Campbell. 

Thirdly.  These  railways  or  tramways  were  constructed 
as  accessory  to  the  docks,  and  not  for  the  conveyance  of 
passengers,  as  the  railway  in  TTie  South  Wales  Railway 

{a)  IB.  ^8.  84.  {b)  2E.4'E.  144. 

(r)  4  K  4^  B.  189.  10.\  IOC. 
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Company y  appts.,  Tht  Swansea  Local  Board  of  HeaUh, 
respts.  (a),  which,  by  the  special  Act  of  that  Company, 
was  to  be  rated  at  one  fourth  of  its  net  annual  value  only. 
Also  the  use  of  them  by  the  public  is  permissive  only. 

Booilt  {H.  S.  Giffard  with  him),  for  the  appellants.— 
First.  As  to  the  docks,  the  present  case  is  not  distin- 
guishable from  Reg.  v.  The  Birmingham  Waterworks 
Company  (A) :  various  works  contemplated  by  The  Local 
Government  Act,  1858,  21  &  22  Vict.  c.  9S.,e.g.,  scav- 
engering,  are  not  required  for  the  basin  in  the  docks, 
which  is  "  land  covered  with  water '/'  and  therefore  the 
Legislature  intended  it  to  be  rated  at  the  lower  rate. 
In  Reg.  v.  Peto  (c)  it  was  difficult  to  say  that  because 
land  was  covered  with  water  it  was  "  other  than  land*' 
within  the  meaning  of  stat.  3  &  4  ^.  4.  c.  90.  s.  83. 

Secondly.  The  buildings,  cranes,  weighing  machinesj 
&c.,  are  adjuncts  to  the  docks,  and  should  be  rated  with 
them.  IBlackbum  J.  In  T^e  South  Wales  Railway 
Company,  appts.,  The  Swansea  Local  Board  of  Healthy 
respts.  (a),  they  were  severed.]  If  they  are  severable 
it  must  be  conceded  that  they  are  not  within  the  except 
lion  in  sect  55  of.  stat  21  &  22  Vict  c.  98. 

Thirdly.  These  railways  or  tramroads  were  constructed 
under  stat  6  &  6  ^.  4.  c.  Ixxv.  s.  2.,  by  which  the  Com- 
pany were  empowered,  not  only  to  make  a  dock  for  the 
reception  of  ships  in  the  port  of  Newport,  with  locks,  piers 
and  other  works  and  conveniences  for  the  entrance  and 
egress  of  ships  into  and  from  the  dock,  and  with  wharfs^ 
quays,  warehouses,  landing  places,  cranes,  weighing  ma** 
chines,  reservoirs  and  other  works  and  conveniences^ 

(a)  AKiB.  189.  {b)  IB.  4- 8,  84. 

(c)  2E.4'E.  144. 

VOL.  n.  3  a  b.  &  «. 
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but  also  "  to  make  and  maintain  a  railway  or  tramroad, 
with  necessary  turn-outs  and  conveniences^  for  the 
passage  of  carriages  properly  constructed,  along  or  near 
to  the  western  bank  of  the  Atanmouihshire  Canal,  from 
a  certain  place  in  the  town  of  Newport,  caUed  '  The 
Newport  Tunnel,'  to  the  western  margin  of  the  said 
CBnal"  and  another  railway  or  tramroad  from  the  ter- 
mination of  the  first  mentioned  railway  or  tramroad, 
passing  over  the  canal,  and  thence  along  and  round  the 
sides  of  the  dock.  By  sects.  9  and  11  the  Company 
were  required  to  complete  the  .first  mentioned  railway 
or  tramroad,  and  also  the  continuation  of  that  railway 
or  tramroad  by  means  of  the  raUway  or  tramroad  aromid 
the  dock,  so  that  it  might  be  fit  for  the  use  of  the 
public,  within  two  years  firom  the  passing  of  the  Act 
By  sect.  138,  *'the  said  dock,  roads,  and  works  shall  be 
free,  and  all  the  King's  subjects  may  have  and  enjoy 
the  tree  use  thereof,  at  all  proper  and  reasonable  times 
of  the  day  and  night,  without  intermption,  hindrance, 
or  obstruction  from  any  person  whomsoever,^'  subject  to 
the  payment  of  certain  rates,  tolls,  and  duties  ^'and  sub- 
ject to  the  rules,  orders,  and  regulations  which  shall 
from  time  to  time  be  made  by  the  said  dock  Company 
by  virtue  of  the  powers  by  this  Act  granted.''  By 
sect  146  it  shall  be  lawful  for  the  owners  and  occupiers 
of  lands  adjoining  the  first  mentioned  railway  or  tram- 
road  to  construct  collateral  branches  firom  their  lands  to 
conmiunicate  with  the  said  railway  or  tramroad  for  the 
passage  of  horses  and  carriages  upon  or  into  and  along 
the  same.  These  railways  or  tramroads  therefore  come 
directly  within  the  description  of  "  land  used  as  a  railway 
constructed  under  thepowers  of  any  Act  of  Parliament 
for  public  conveyance"  in  stat.  21  &  22  Vict.c.  98. «.  65. 
[Crompton  J.      If  the  Legislature    had  intended  to 


except  only  a  railway  for  the  public  conveyance  of 
passengers,  they  would  have  said  so,  instead  of  using 
the  general  term  "  for  public  conveyance/'] 

Luahi  in  reply. — Looking  at  the  other  words  with 
^hich  the  term  "  land  covered  with  water"  is  associated 
in  stat  21  &  22  VicL  c.  98.  s.  55.,  it  was  intended  to 
apply  to  ponds,  lakes  and  other  reservoirs  for  holding 
water,  which  would  receive  no  benefit  from  the  works 
contemplated  by  that  Act ;  and  not  to  basins  in  docks, 
which  are  capable  of  receiving  the  same  benefit  from 
such  works  as  the  other  parts  of  the  docks. 

The  railways  or  tramroads  are  an  adjunct  to  the  docks : 
they  were  made  by  the  Company  for  their  own  purposes, 
and  are  to  be  used  only  by  that  portion  of  the  public 
who  use  the  docks.  The  whole  of  the  premises  of  the 
Company  are  to  be  taken  together  as  one  great  com- 
mercial establishment ;  Reg.  v.  Peto  (a). 
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CocKBURN  C.  J.  On  the  hiain  question, — whether  the 
dock  is  to  be  rated  on  the  higher  or  on  the  lower  scale^ 
I  am  of  opinion  that  the  case  fSalls  within  the  principle  of 
the  decision  in  Reg.  v.  The  Birmingham  Waterworks  Com- 
pony  {h).  If  the  dock,  with  the  surrounding  buildings, 
were  taken  as  a  whole,  it  would  become  something  more 
than  "land  covered  with  water;"  but  that  part  which 
is  the  basin  or  reservoir  is  within  that  description ;  and 
there  seems  to  be  good  reason  why  the  Legislature  used 
BO  wide  and  comprehensive  a  term,  because  the  rate 
levied  under  The  Local  Government  Act,  1858,  being 
for  particular  sanitary  pui^poses,  when  land  is  used  for 
agriculture  or  gardens,  or  for  purposes  in  which  it  is 
(a)  2K^E,  144.  ifi)  \  B,  ^  8.  84. 
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necessary  that  it  should  be  covered  with  water,  the  owner 
or  occupier  has  not  the  same  benefit  from  the  objects 
carried  out  by  the  rate  as  the  owner  of  houses  and 
other  buildings,  and  therefore  it  is  reasonable  that  he 
should  be  assessed  at  the  lower  rate.  It  is  not,  how- 
ever, necessary  to  speculate,  when  the  language  used 
by  the  Legislature,  according  to  its  ordinary  meaning, 
comprehends  the  subject-matter  in  question.  If  it  was 
not  intended  to  include  this  dock  within  the  exception 
in  sect.  55,  the  generality  of  the  term  must  be  restricted 
by  further  legislation. 

Mr.  Bavill  was  obliged  to  give  up  the  second  point,  and 
to  admit  that  the  warehouses  and  other  adjuncts  must 
be  treated  as  severable  from  the  dock,  and  therefore  not 
within  the  exception  in  sect.  55. 

On  the  other  hand,  the  railway  or  tramroad  is  not 
merely  a  road  of  a  private  character ;  it  connects  the 
docks  with  the  Monmouthshire  Canal,  and  with  other 
railways ;  and  it  is  open  to  the  public  upon  payment  of 
tolls :  it  is,  within  the  language  of  sect  55,  "  a  railway 
constructed  for  public  conveyance,''  and  therefore  is  to 
be  rated  on  the  lower  scale.  What  is  to  be  considered 
as  part  of  a  railway  for  this  purpose  was  decided  in  The 
South  Wales  Railway  Company,  appts..  The  StooMsea 
Local  Board  of  Health,  respts.  (a). 


CaoMPTON  and  Blackburn  JJ.  concurred. 

Mellor  J.  came  into  Court  during  the  argument, 
and  took  no  part  in  the  judgment. 

Rate  to  be  amended,  without  costs. 


(a)  4  £,4-3,  189. 
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The  QoEEN  against  Robert  Warton   the      ^"l^' 

younger.  Commissioner, 

of  Sewers. 

Stat.  3&4W.4.e.  22.  m.  13.,  reciting  that  doubts  had  arisen  whether  ^^^P^' 
a  presentment  of  a  jury  was  not  necessaiy  on  each  and  every  occasion  to  .  j^^ 

repair  works  within  the  jurisdiction  of  Commissioners  of  Sewers,  enacts  that  q^  4W  4. 
whencTer  under  an^^  commission  a  juiy  shall  hare  presented  that  any  per-  %n  Jo 
son  is  liable  to  repair  any  defence,  wall,  &c.  in  respect  of  any  lands,  &c.,  it  ^'  ^  '  *' 
shall  not  afterwards,  during  the  continuance  of  such  commission,  be  neces- 
sary to  inquire  by  jury  and  obtain  a  presentment  upon  any  subsequent 
wants  of  reparation  of  the  same  defences,  walls,  &c.,  but  such  person  so 
presented,  and  the  owners  and  occupiers  for  the  time  being  of  such  lands, 
sc,  shall  be  liable  from  time  to  time  to  repair  such  defences,  walls,  &c. 
according  to  such  presentment ;  and  it  shall  be  lawful  for  the  Commis- 
sioners to  order  the  same  to  be  repaired  b^  such  person  from  time  to  time 
during  the  continuance  of  such  commission  accordingly.  Under  a  com- 
mission issued  in  1850,  a  jury  in  1851  presented  that  o.  A.,  being  owner 
of  lands  in  C,  Marshes^  was  liable  to  repair  a  certain  seik  wall.  By  an 
order  made  in  1860  under  the  same  Commission,  upon  the  eridence 
of  the  marsh  baili^  that  the  defendant  was  owner  of  the  C.  Marshes^ 
and  Upon  the  depositions  of  the  marsh  bailiff,  and  the  ezpenditor  and 
an  indifferent  person,  it  was  ordered  that  the  defendant  do  repair  the 
sea  wall  on  C,  Idarehes.  Upon  certiorari,  held  that  the  order  was  bad, 
on  the  ground  that  the  above  enactment  did  not  authorize  the  Commis- 
sioners to  make  the  order  without  a  presentment  of  ownership  by  a  jury ; 
and  semhhy  per  Cockbum  C.  J.  and  Crompton  J.,  also  on  the  ground  that 
the  fact  of  want  of  repair  of  the  sea  wall  had  not  been  ascertained  ac- 
cording to  law. 

TN  Michaelmas  Term,  1861,  Stammers  obtained  a  rule 
calling  upon  the  Commissioners  of  Sewers  for  the 
levels  within  the  limits  of  the  several  parishes  of  Fobbing, 
Carringham^Stanford'h'Hope,  Mucking,  Laindon  Dunton, 
Little  Warley  and  Fange,  in  the  county  of  Essex,  to  shew 
cause  why  certain  presentments  and  orders  (which  had 
been  brought  up  by  certiorari),  made  at  Courts  of  Sewers 
held  respectively  on  the  26th  Jufy,  1860,  and  the  30th 
May,  1861,  before  &c.,  touching  the  ownership  by  the 
defendant,  Ri^fert  Warton  the  younger,  of  certain 
marshes,  called   Currey  Marshes,   in  Stanford-le-Hope, 


1862.       and  Iiis  liability  to  repair  the  sea  wall  on   the  said 
The  QuBBn    niarshes,  should  not  be  quashed. 
Wamoh.  "^®  ^^^  order  or  presentment  purported  to  have 

been  made  at  a  Session  and  general  Court  of  Sewers 
held  for  the  levels  within  the  limits  of  the  said  parishes 
or  in  the  borders  or  confines  of  the  same,  and  within 
the  limits  and  jurisdiction  of  the  Commission  of  Sewers 
issued  under  the  Great  Seal,  on  the  8th  November,  in 
the  14th  year  of  the  present  reign,  at  &c.  (being  a 
place  within  the  distance  of  ten  miles  from  the  limits 
of  the  said  commission,  on  Thundayy  the  26th  •/u/y, 
1360,  before  &c.,  and  was  as  foUows  : 

**  At  this  Court  it  appears  upon  the  evidence  of  Henry 
Sackett,  the  marsh  bailiflf,  that  Robert  Warton  Esq.  is 
now  the  owner  of  certain  marshes  called  Currey 
Marshes^  in  the  parish  of  Stanford-U'Hope,  late  beloDg- 
ing  to  Stephen  Allen. 

'^  Also  at  this  Court,  upon  taking  the  depositions  on 
of^th  of  Henry  Sachett^  the  marsh  bailiff,  John  Blyth, 
the  expenditor,  and  WiUiam  Eastwood,  an  indifferent 
person,  It  is  ordered  that  Robert  fVarton  Esq.,  do  repair 
the  sea  wall  on  the  Currey  Marshes,  in  the  parish  of 
Stanford-le-Hope,  in  manner  following,  that  is  to  say, 
&c.,  and  that  he  do  complete  all  the  said  several  repairs 
on  or  before  the  first  day  of  November  next,  under  the 
several  pcaalties  following  (that  is  to  say);  m  to  the 
repairs  firstly  hereinbefore  mentioned,  of  201.  ^  as  to  the 
repairs  secondly  hereinbefore  m cation ed^  of  *M>/, ;  as  to 
the  repairs  thirdly  hereinbefore  mentioned,  of  30/* ;  nni 
as  to  the  repaba  fourthly  hereiubefore  mentioned,  of  30//' 

The  second  order  or  presentment  purported  to  have 
been  made  at  the  first  general  Session  and  Coart  af 
tScwers  for  the  levels  within  the  limits  of  the  saoie 


parishes,  with  all  other  marshes,   meadows,  and  oozy        1862. 
grounds  within  the  limits  aforesaid  in  the  said  county,    thTqubbm 
or  in  the  borders  or  confines  of  the  same,  and  within      waeton. 
the  limits  and  jurisdiction  of  the  Commission  of  Sewers 
issued  under  the  Great  Seal  on  the  19th  November,  in 
the  24th  year  of  the  present  reign,  holden  at  the  same 
place,  on  Wednesday  the  80th  May,  1861,  before  &c.; 
and  was  as  follows : 

"  At  this  Court  it  appearing  upon  the  evidence  of  the 
said  John  Blyth  that  Robert  Warton  Esq.  had  not  com- 
plied with  the  order  made  upon  him  at  the  last  Court, 
to  repair  and  make  good  the  sea  wall  on  Currey  Marsh 
Farm ;  It  was  resolved  and  ordered  that  the  Clerk  do 
forthwith  give  notice  to  the  said  Robert  Warton  that  he 
immediately  continue  to  make  good  and  complete  the 
said  repairs  in  obedience  to  and  in  accordance  with  the 
order  made  at  the  last  Court,  and  that  if  the  same  be 
not  completed  on  or  before  the  80th  day  of  July  next, 
the  penalties  referred  to  in  the  said  order  be  enforced 
under  the  same  order/' 

A  notice  served  on  the  defendant  in  accordance  with 
the  foregoing  order  recited,  that  at  a  meeting  of  the 
Commissioners  of  Sewers  for  the  levels  within  the  limits 
of  the  same  parishes,  holden  on  the  18th  September^ 
jL.  D.  1861,  "  it  was  duly  presented  by  a  jury  then  law- 
fully empanelled  and  sworn  in  that  behalf,  amongst 
other  things,  that  the  several  persons  mentioned  and 
described  in  the  second  part  of  the  schedules  there- 
under written  or  thereunto  annexed,  being  owners  of  the 
several  lands  and  hereditaments  set  out  opposite  to  their 
•  respective  names  and  descriptions  in  the  said  second 
part  of  each  such  schedules,  and  their  ancestors  and 
predecessors,  owners  of  the  same  lands  and  heredi- 
taments, had  from   time  immemorial   been  used  and 
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accustomed  to  support  and  repair,  and  of  right  ought 
to  have  supported,  maintained  and  repaired,  at  their  own 
respective  costs  and  charges,  the  several  and  respective 
quantities  of  walling  within  the  limits  and  jurisdiction 
aforesaid  mentioned  and  set  forth  in  the  second  part  of 
the  same  several   schedules  respectively  opposite  the 
respective  names  and  descriptions  of  the  said  several 
persons,  by  the  reason  of  the  tenure  of  their  said  res- 
pective lands  and  hereditaments;   and  that  the  said 
several  persons  named  and  mentioned  in  the  said  several 
schedules  were  then  the  owners  of  the  lands  and  heredi- 
taments therein  set  opposite  to  such  their  respective 
names  and  descriptions,  and  by  reason  of  the  tenure  of 
the  lands  and   hereditaments  respectively  were  then 
liable  and  ought  of  right  to  support,  maintain  and  repair, 
and  keep  in  good  and  sufficient  repair,  at  their  own  res- 
pective costs  and  charges,  the  several  and  respective 
quantities  of  walling  within  the  limits  and  jurisdiction 
aforesaid  mentioned  and  set  forth  in  the  said  second 
part  of  the  same  several  schedules  respectively  opposite 
to  their  respective  names  and  descriptions  and  at  the 
respective  parts  and  places  therein  also  mentioned  and 
described,  so  as  to  prevent  the  influx  of  the  waters  £rom 
the  rivers  and  creeks  sun5ounding  and  near  the  levels 
aforesaid  (in  all  of  which  said  rivers  and  (areeks  the  tides 
and  waters  of  the  sea  did  then  and  still  do  flow  and 
reflow).  And  whereas,  by  the  second  part  of  one  of  the 
schedules  in  the  said  presentment  contained,  it  was 
stated  and  alleged  that  one  Stephen  Allen  was  then  the 
owner  and  occupier  of  part  of  certain  marshes  called 
Currey  Marshes,  in  the  parish  of  Stanford- le-Hopet  con- 
taining 107  acres  and  8  perches,  of  which  said  present- 
ment notice  was  duly  served  upon  the  said  Stephen 
Allen,  but  he  did  not  traverse  the  same  and  the  said 


presentment  was  thereupon  duly  confirmed,  but  the  said        1862. 
Stephen  Allen  nevertheless  afterwards  duly  paid  the    TheQuBSN 
marsh  lots  assessed  in  respect  of  his  said  portion  of  the      wabton. 
Currey  Marshes  down  to  the  time  of  the  finding  of 
yourself  as  owner  thereof  as  next  hereinafter  mentioned." 

The  notice  then  recited  the  decree  and  order  made  at 
the  Court  of  Sewers]  on  the  26th  July,  1860,  and  that 
the  defendant  had  then  due  notice  thereof ;  and  that  it 
was  proved  unto  the  said  Commissioners,  under  a  new 
commission  for  the  said  levels,  at  the  Court  held  on  the 
30th  Mcnfy  1861,  that  the  defendant  had  not  repaired 
the  sea  wall  as  by  the  decree  and  order  he  was  directed ; 
and  concluded  thus : 

"  Now  I,  the  undersigned  Thomas  Morgan  Gepp,  clerk 
to  the  said  Commissioners,  therefore  hereby  give  you 
notice  to  appear  before  the  said  last  mentioned  Commis- 
sioners on  Thursday,  the  1st  day  of  August  next,  at 
ten  o'clock  in  the  forenoon,  at  The  George  Inn,  in  Orsett, 
in  the  county  of  Essex,  to  shew  cause  why  you  have  not 
repaired  the  same,  and  why  you  should  not,  for  such 
your  default,  be  fined  by  us  in  the  several  different  sums 

aforesaid/' 

"J.  M.  Gepp, 

"  Chelmsford,  Essex." 

The  affidavit  of  Henry  Sackett,  in  opposition  to  the 
rule  stated  that  he  was  appointed  as  the  collector  and 
expenditor  of  the  marsh  lots  or  marsh  rates  for  the 
levels  within  the  limits  of  the  said  parishes  in  February, 
1857 ;  and  continued  to  act  as  such  down  to  the  month 
of  July^  1857,  when  he  resigned  the  said  offices,  on  being 
appointed  marsh  bailiff  for  the  said  levels ;  that,  during 
the  whole  of  his  terra  of  office  as  such  collector  and 
expenditor,  he  regularly  received  from  Skpfwn  Allen  the 


1862.  annual  marsh  lots  assessed  in  respect  of  the  Currey 
The  QuKEH  Marshes,  of  which  he  had  been  presented  as  the  owner 
Wabtoh.  ^7  *  J^^  **  *  Court  held  for  the  said  levels  on  the  18th 
September  1851,  and  at  a  previous  Court  under  a  former 
commission,  and  Stephen  Allen  never  disputed  or  denied 
his  liability  to  pay  the  said  marsh  lots ;  that  his  report 
as  marsh  bailiff  to  the  Court  of  Sewers,  held  on  the 
26th  July,  1860,  that  the  defendant  had  become  the 
owner  of  the  said  marshes  lately  belonging  to  Stephen 
Allen  was  founded  upon  inquiries  made  by  him  from 
Mr.  Morley,  the  then  tenant  of  the  said  marshes,  who 
informed  him  that  the  defendant  had  become  the 
landlord  thereof;  and  upon  the  fact  that  he  had, 
previous  to  July,  1860,  corresponded  with  the  defendant 
in  reference  to  the  repairs  of  the  sea  wall  on  the  said 
marshes,  and  in  such  correspondence  he  had  treated  the 
defendant  as  the  owner  thereof,  and  the  defendant  had 
not,  in  such  correspondence,  denied  that  he  was  such 
owner ;  and  upon  general  local  reputation  that  Stephen 
Allen  had  given  up  the  said  marshes  to  his  son  in  law 
the  defendant. 

The  affidavit  of  Thomas  Morgan  Gepp,  the  clerk  to  the 
Commissioners,  stated  that,  on  the  8th  November,  1850, 
a  new  Commission  of  Sewers  for  the  said  levels  was  duly 
issued,  as  is  usual  in  every  tenth  year ;  and  at  a  Court 
held  on  the  18th  September,  1851,  a  jury,  summoned  in 
accordance  with  the  Act  of  Parliament  (3  &  4  i?^.  4. 
If.  2%)  for  the  purpose  of  findiug  the  owTierabip  and 
liabilities  under  such  new  Commission,  presented  a£  foJ- 
Iowa :  [The  prcBentment  was  as  recited  in  the  notice 
served  on  the  defendant  by  the  tnarsh  bailiff*]  The 
aft i davit  also  set  out  an  extract  fmm  the  second  part  of 
tlie  iirst  schedule  to  the  said  presentmeutSj  shewing  that 


Stephen  Allen  was  owner  and  occupier  of  part  of  Currey        1862. 
MursheSf  and  specifying  the  quantity  of  land  held  by    The  Qukbn 
liim^  and  the  description  of  walling  which  he  was  liable      waetoh. 
to  repair.     The  affidavit  then  stated  that^  in  pursuance 
of   an  order   of  the  Court,   the   deponent  served  on 
Stephen  Allen  a  copy  of  the  presentment  and  of  the 
schedule  thereto^   so  far   as  it    affected    him^   and  a 
notice  of  the  day  and  hour  of  holding  an  adjourned 
Courts  at  which  he  might  traverse  the  presentment  if 
he   thought  himself  aggrieved  by  it ;  and  that  Stephen 
Allen  did  not  traverse  the  presentment^  and  the  same^ 
and  the  schedule^  were  therefore,  by  an  order  of  the  said 
Court,  confirmed. 

Lush  (  Tindal  Atkinson  with  him),  for  the  prosecutors. 
— ^The  first  objection  is  that  the  presentment  made  by  the 
marsh  bailiff,  at  the  Court  holden  on  the  26th  July^ 
1860,  that  the  defendant  was  then  owner  of  the  Currey 
Marshes,  was  insufficient  to  found  the  order  upon  him 
to  repair  the  sea  wall  in  question ;  and  that  such  an 
order  can  only  legally  be  made  upon  a  presentment  by 
a  jury.  But  it  appears  from  the  affidavit  of  the  clerk  to 
the  Commissioners  that  a  jury  had  presented  the  persons 
liable  to  repair  the  sea  wall  ratione  tenurse,  and  the 
extent  of  their  liability.  IBavill  objected  that  the  affi- 
davits filed  on  shewing  cause  could  not  be  looked  at. 
Blachbum  J.  One  of  the  questions  is,  whether  the 
facts  stated  in  the  affidavits  make  the  order  good :  we 
must  look  at  them  in  order  to  determine  that.]  After  a 
presentment  of  the  liability  of  the  land,  a  change  of 
ownership  during  the  continuance  of  the  same  Commis- 
sion need  not  be  presented ;  but  the  Commissioners  may 
act  an  their  own  kuowLnlge,  or  on  iuforinatiun  given 
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by  their  officers.  At  common  law  there  was  a  doubt 
whether  every  order  for  repair  must  not  have  been 
founded  on  the  fact  of  want  of  repair  found  by  a  jury. 
^Blackburn  J.  In  the  form  of  commission  given  in  stat. 
23  H,  8.  c.  5.  s.  3.  the  Commissioners  were  among  other 
things  to  inquire  by  a  jury  of  the  shire  or  place  where 
any  defaults  or  annoyances  be,  "  through  whose  default 
the  said  hurts  and  damages  have  happened,  and  who 
hath  or  holdeth  any  lands  or  tenements,  or  common  of 
pasture,  or  profit  of  fishing*' ;  and  that  inquiry  involved 
two  questions  —was  the  wall  out  of  repair,  and  if  it  were, 
who  ought  to  repair,  i.e.,  who  holds  the  lands  liable  to 
repair.]  That  inquiry  took  place  on  the  first  present- 
ment. The  practice  under  that  statute  was  to  notify  a 
change  of  ownership,  not  to  present  it  Stat.  3  &  4 
W.  4.  c.  22.  s.  13.  was  intended  to  prevent  the  necessity 
of  summoning  a  jury  on  every  occasion  either  of  repair 
becoming  necessary  or  of  change  of  ownership;  after 
reciting  "  whereas  doubts  have  arisen  whether  a  pre- 
sentment of  a  jury  is  not  necessary  on  each  and  every 
occasion  to  repair  defences  and  works  within  the  juris- 
diction of  Commissioners  of  Sewers,*'  it  enacts,  '*  That 
whenever,  under  any  commission  now  in  force  or  which 
shall  hereafter  issue,  a  jury  shall  have  found  and  pre- 
sented that  any  person,  body  politic  or  corporate,  is  or 
are  liable  to  and  ought  to  maintain  and  repair  or  con- 
tribute to  the  maintenance  and  repair  of  any  defence, 
wall,  bank,  sewer,  or  other  work  within  the  jurisdiction 
of  the  Commission  of  Sewers  aetiDg  tinder  or  by  >irtue 
of  such  Commission,  in  respect  of  any  lands,  tenementSj 
or  hereditaments,  or  common  of  pasture,  or  profit  of  fish- 
ing, it  shall  not  afterwards,  during  the  continuance  of 
such  commission,  be  necessary  to  inquire  by  jury  and 


obtain  a  presentment  upon  any  subsequent  wants  of  1862. 
amendment  and  reparation  of  the  same  defences,  walls,  The  Quexn 
banks,  sewers,  or  works,  or  any  of  tbem,  but  such  Wartok. 
person,  body  politic  or  corporate,  so  presented  as  afore 
said,  and  the  owners  and  occupiers  for  the  time  being  of 
fiuch  lands,  tenements,  oif  hereditaments,  or  common  of 
pasture,  or  profit  of  fishing,  shall  be  liable  from  time  to 
time  to  maintain  and  repair  or  contribute  to  the  main- 
tenance and  repair  of  such  defences,  walls,  banks,  sewers, 
and  other  works,  according  to  such  presentment;  and  it 
shall  and  may  be  lawful  for  the  Commissioners  of  Sewers 
to  decree,  order,  and  direct  the  same  to  be  maintained 
and  repaired  by  such  person,  body  politic,  or  corporate, 
from  time  to  time  during  the  continuance  of  such  com- 
mission accordingly/'  This  section  enables  the  Com- 
missioners to  make  an  order  without  a  fresh  presentment 
upon  the  person  or  body  found  liable  by  the  original 
presentment,  or  upon  the  present  owners  or  occupiers ; 
"  such  person,  body  politic  or  corporate'*  must  be  read  as 
including  "  the  owners  and  occupiers  for  the  time  being.'* 
The  second  objection  is,  that  the  defendant  had  no  notice 
of  the  presentment.  But  with  respect  to  a  wall  being  out 
of  repair,  notice  is  not  necessary  before  repairs  are  ordered 
to  be  done.  (He  cited  Callis  on  Sewers,  127.)  \_Cromp^ 
ton  J.  In  analogy  to  every  process  of  law  there  should 
be  a  notice  to  the  party,  that  he  may  have  an  opportunity  . 
of  shewing  that  he  is  not  owner,  or  that  no  repairs  are 
necessary,  as  the  case  may  be.]  Promptitude  is  necessary, 
because  the  danger  may  be  imminent ;  and  for  that  reason 
if  a  person  were  found  liable  to  repair  a  bank,  and  he 
removed  the  inquisition  into  this  Court,  the  Court  would 
not  quash  it  unless  he  first  repaired  the  bank,  the  cost 
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1862.  of  which  he  would  be  reimbursed  if  ultimately  he  was 
The  Queen  i^ot  liable ;  Dunbarr^s  Case  {a).  It  appears  from  the  affi- 
Wabtoh.  ^^^^*  ^^  *^®  <A&Tk  to  the  Commissioners  that  the  invari- 
able course  of  practice  has  been  followed  in  this  instance. 
[Cockburn  C.  J.  Suppose  the  owner  disputes  the  wall 
being  out  of  repair.]  The  Ikw  entrusts  the  Commis- 
sioners to  act  on  their  own  view^  or  upon  the  report  of 
competent  persons;  Callis  on  Sewers ,  105,  106,  107, 
where  the  office  of  surveyor  to  the  Commissioners  is 
described.  [Cromptan  J.  Here  the  Commissioners 
have  not  acted  on  the  report  of  their  surveyor,  whose 
duty  it  is  to  superintend  the  works,  but  upon  the 
information  of  the  marsh  bailiff,  and  the  expenditor, 
whose  duties  are  defined  in  the  form  of  appointment 
given  in  Callis  on  Sewers,  App.,  Noe.  13  &  15,  4th  ed., 
by  Broderip; — ^the  duties  of  the  form^  officer  being  to 
serve  orders  and  execute  warrants  of  the  Commissioners, 
and  of  the  latter  to  disburse  the  moneys  raised  for  main- 
taining the  sea  walls.]  It  is  not  said  that  the  Commis- 
sioners are  bound  to  appoint  a  surveyor ;  and  tiie  Court 
will  give  the  Commissioners  credit  for  appointing  com- 
petent persons  to  be  their  officers.  [^Blackburn  J.  The 
argument  for  the  Commissioners  must  go  the  extent  of 
saying  that  the  information  of  any  three  indifferent  per- 
sons would  be  sufficient.]  '  The  discretion  of  the  Commis- 
•  sioners  is  very  extensive ;  CalUs,  112.  If  a  jury  had  been 
summoned  under  stat.  3  &4  ^.  4.  e.  22.  s.  11.,  they  might 
have  acted  on  the  evidence  upon  which  the  Commissioners 
acted  in  this  instance.  [Crompton  J.  I  think  the  owner- 
ship was  always  intended  to  be  traversable,  and  the 
defendant  has  iiot  had  an  opportunity  of  traversing  it 
Blackburn  J.  What  is  the  remedy  if  the  fines  imposed 
(a)  1  Sid.  78. 


in  the  event  of  non-repair  are  not  paid  ?  If  the  liability  1862, 
of  the  new  owner  is  a  personal  liability,  there  would  be  The  QuewT 
great  injustice  in  making  an  order  upon  him  without  '^^aVoN 
giving  him  an  opportunity  of  being  heard ;  though  not,  if 
the  fines  can  only  be  levied  by  distress  upon  his  goods 
on  the  land  in  respect  of  which  the  liability  to  repair  is 
incurred.  BavilU  contra.— The  fines  used  to  be  estreated 
into  the  Court  of  Exchequer;  Callis,  176.]  That  is 
abolished  by  stat  3  &  4  fF.  4.  c.  22.  s.  53.,  and  the  fines, 
&c.  are  to  be  ''  levied  by  distress  and  sale  of  the  goods 
and  chattels  of  the  person,  body  politic  or  corporate,  upon 
whom  such  fines,  &c  shall  or  may  be  so  set  or  imposed  by 
warrant  under  the  hands  and  seals  of  the  said  Commis- 
sioners." [Blackburn  J.  Then  the  goods  of  the  defendant 
may  be  taken  anywhere.]  If  he  is  not  the  owner  he 
might,  when  distrained  upon,  bring  an  action  against 
the  Commissioners,  on  the  ground  that  the  order  was 
made  without  jurisdiction.  [Blackburn  J.  Even  where 
there  is  a  notorious  change  of  ownership,  it  would  be 
convenient  to  have  a  fresh  presentment  by  a  jury.]  If 
stat.  3  &  4  ^.  4.  c.  22.  s.  13.  dispenses  with  a  presentment 
by  a  jury  only  where  the  ownership  remains  the  same, 
what  effect  is  to  be  given  to  the  words  ''  and  the  owners 
and  occupiers  for  the  time  being  of  such  lands  shall  be 
Hable?" 

Bovill  {Stammers  with  him),  contr^,  was  not  called 
upon. 

CocKBUUN  C.  J.     I  am  of  opinion  that  these  orders 
cannot  be  supported ;  and  that  they  are  bad  on  several 
grounds. 
First,  the  Commissioners  had  not  before  them  the 
VOL.  II.  3  b  b.  &  s. 


1862.  proper  information  aa  to  the  sea  wall  being  out  of  repair, 
TheQuEEw  ®ven  assuming  that  the  defendant  was  the  person  liable  to 
Wabton.  rep^r  ^^  According  to  Callh,  p.  107,  an  authority  of 
considerable  weight,  the  Commissitaers  may  proceed 
upon  their  own  view,  or  by  survey ;  that  is,  upon  their 
own  view,  or  assisted  by  measurement  and  by  conference 
with  competent  persons  whom  they  may  call  in,  or  by 
view  and  survey  combined,  or  possibly  upon  the  report 
of  a  surveyor  appointed  for  the  purpose.  In  the  present 
instance  they  proceeded  only  upon  the  information  of 
the  marsh  bailiff,  and  the  expenditor,  and  a  third  person 
not  having  any  official  authority.  That  does  not  satisfy 
the  course  of  proceeding  laid  down  by  Callis ;  and  this 
alone  would  be  a  sufficient  ground  for  holding  the  first 
order  bad  :  the  other  of  course  falls  with  it. 

But  a  more  serious  objection  arises  from  the  non- 
presentment  of  the  defendant  as  the  person  liable  to 
repair  the  sea  wall  by  reason  of  his  ownership  of  the 
land.  According  to  the  terms  of  the  commission  set  out 
in  the  Statute  of  Sewers,  23  //.  8.  c.  5.  s,  3.,  before  an 
order  is  made  upon  a  person  to  repair  a  sea  wall,  there 
must  be  a  presentment  by  a  jury  that  he  is  the  person 
by  whose  default  the  sea  wall  is  out  of  repair.  Stat. 
8  &  4  7f^  45.  c.  22.  to  a  certain  extent  modifies  that 
enactment ;  because  whereas,  under  the  old  statute,  it 
was  necessary  that  the  jury  should  find  on  each  occasion 
who  was  liable  to  do  the  repairs,  and  that  was  inconveni- 
ent, the  legislature  passed  section  13  of  the  later  statute. 
That  section,  reciting  that  doubts  had  arisen  whether 
a  presentment  of  a  jury  was  not  necessary  on  each  and 
every  occasion  to  repair  defences  and  works,  enacts  that 
it  should  no  longer  be  necessary  during  the  continuance 
of  the  same  commission  to  have  the  presentment  of  a 


jury  upon  subsequent  wants  of  repair,  and  that  the  first  1862. 
presentment  of  any  given  individual  or  body  politic  The  Qukbk 
should  be  sufficient  It  says  that  not  only  an  individual  Wj^rxow 
once  presented,  but  "  the  owners  and  occupiers  for  the 
time  being  of  such  lands/'  shall  continue  liable  from 
time  to  time  to  repair  the  defences  according  to  the 
presentment.  But  when  it  empowers  the  Commissioners 
to  make  their  order,  it  only  mentions  ^'such  person, 
body  politic  or  corporate/'  that  is,  the  person  or  body 
politic  originally  presented.  Mr.  Lush  invites  us  to  add 
in  this  clause  the  words  ''the  owners  and  occupiers 
for  the  time  being/'  but  it  would  be  a  great  stretch 
of  judicial  authority  to  add  those  words;  though,  if  it 
were  impossible  to  give  effect  to  this  part  of  the  enact- 
ment without  them,  we  should  feel  much  pressed  by 
his  argument.  But  when  we  look  to  the  provisions 
which  direct  how  the  order  is  to  be  enforced,  I  think 
that  we  may  give  effect  to  it  and  reconcile  the  inser- 
tion of  the  words  "  owners  and  occupiers  for  the  time 
being  of  such  lands  "  in  the  former  part  of  the  enact- 
ment with  the  omission  of  the  same  words  in  the  latter 
part.  The  order  is  to  be  made  on  the  person  originally 
presented,  sect.  13;  and  by  sect.  53,  in  default  of  com- 
pliance with  it,  a  fine  or  penalty  is  to  be  paid  or  levied 
on  his  goods  and  chattels ;  and,  by  sect.  55,  in  default 
of  its  being  paid  by  him  or  in  default  of  sufficient 
distress  being  found,  the  land  itself  is  to  be  liable;  and 
so,  though  not  primarily,  the  owners  or  occupiers  for  the 
time  being  may  be  liable.  It  is  better  to  construe  the 
former  part  of  the  13th  section  as  referring  to  the 
eventual  liability  of  the  owners  and  occupiers  through 
the  land,  than  to  suppose  that  in  the  latter  part  the  legis- 
lature intended  us  to  read  words  which  are  not  there. 
3  B  2 


1862.  Upon  the  whole  I  am  of  opinion  that  the  order  can 

The  QuEEH.  ^^V  ^  made  upon  the  person  originally  presented,  so 
Wabtow  '^^^  ^  ^^^^  presentment  remains  in  force.  When  there 
has  been  a  change  of  ownership  since  the  presentment,  one 
of  two  courses  is  open  to  the  Commissioners,  either  to 
make  an  order  under  sect.  13  upon  the  person  already 
presented,  or  to  summon  a  fresh  jury  and  have  a  fresh 
presentment  of  the  person  who  has  become  owner  ' 
instead  of  the  person  before  presented.  Which  of  these 
may  be  the  more  convenient  course  I  do  not  know. 
Perhaps  the  best  course  would  be  to  ask  the  Legislature 
to  complete  the  work  of  legislation,  which  seems  to  have 
been  left  unfinished. 

Crompton  J.  It  is  not  necessary  to  express  an  opinion 
on  one  point  which  has  been  ftilly  discussed ;  though  I 
doubt  whether  the  fact  of  want  of  repair  was  satis- 
factorily ascertained  according  to  law.  Mr.  Lush  has 
pointed  out  that  the  orders  in  Callis  do  not  recite  how 
the  Commissioners  have  come  to  their  conclusion  ;  but  if 
they  are  acting  with  reference  to  a  sea  wall  being  out  of 
repair,  that  should  be  done  upon  view  or  survey ;  and  I 
doubt  whether  they  can  act  on  evidence  only  without 
the  presentment  of  a  jury,  which  might  be  traversed. 
Here  the  Commissioners  proceeded  only  on  the  evidence 
of  two  officers,  the  marsh  bailiff  and  the  expenditor, 
and  one  independent  witness.  I  doubt  whether,  though 
the  order  may  be  good  on  the  face  of  it,  it  may  not  be 
shewn  that  they  exceeded  their  jurisdiction  in  making 
their  order  on  that  evidence. 

But  on  the  other  point  I  have  a  clear  opinion.  Before 
stat.  3  &  4  ^.  4.  c.  22.  it  was  necessary  to  ascertain,  by 
the  presentment  of  a  jury,  the  ownership  of  the  person 
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to  be  charged  with  the  repairs,  and  that  person  had  a  1862. 
right  to  ti^ttverse  the  finding  of  the  jury,  though  he  had  not  The  Queew 
a  right  to  traverse  the  direetions  of  the  Commissioners  wahion 
founded  on  that  presentment ;  Wingatey.  Waite{a).  We 
find  that  from  the  earliest  times  that  course  has  been 
adopted.  In  the  charge  given  in  Callis  on  Sewers,  Appendix,  . 
p.  365,  ed.  by  Broderip,  the  jury  are  to  inquire  *'  of  what 
lands  and  grounds  are  lying  and  being  within  the 
reach  of  injury  or  danger  by  any  defects  or  defaults, 
and  to  whom  they  are  belonging ;  and  of  the  persons  fit 
and  proper  to  be  charged  to  the  repairs,  with  the  quan- 
tity and  quality  of  their  estates ;  so  that  all  such  persons 
may  be  charged  and  taxed  in  proportion  to  their  rights 
and  interests/'  This  is  not  merely  incidental  to  men- 
tioning the  lands,  but  it  is  an  essential  part  of  the 
inquiry.  For  it  would  be  monstrous  if  an  order  may 
be  made  upon  a  person  and  carried  out  by  the  imposition 
of  a  fine  and  by  distress,  without  any  means  afforded  to 
him  of  disputing  his  liability,  or  any  opportunity  given 
to  him  of  being  heard,  or  of  traversing  the  finding  of  a 
jury  made  behind  his  back ;  and  he  is  to  be  told  that  if 
the  Commissioners  have  done  wrong,  and  exceeded  their 
jurisdiction,  he  may  bring  an  action  against  them.  That 
is  not  the  course  of  our  law ;  though  there  are  one  or 
two  singular  exceptions  which  have  been  reprobated, 
VI Z.J  the  finding  of  a  fugam  fecit  by  a  coroner's  jury^ 
^liich  occasioned  a  forfeiture  of  lands  and  goods*  We 
are  asked  to  put  the  defendant  in  the  position  of  a  per- 
son who  has  no  opportunity  of  answering  the  charge. 
That  could  not  have  been  done  before  &tat.  B  &  4  W.  4* 
c.  22-  The  case  of  a  person  coming  into  the  ownership 
of  property  after  a  presentment  is  just  the  same  as  regards 


1862.  his  liability^  as  if  there  had  been  no  presentment ;  and 
The  QuBSM  ^  cannot  see  what  protection  it  is  to  say  to  a  person  who 
Wartov  <Jenie8  his  liability : — "  A.  B.  had  the  opportunity  of  con- 
testing his  liability  six  or  seven  years  ago^  and  did  not 
do  so/'  As  a  general  rule  a  person  must  have  an  oppor- 
tunity of  answering^  unless  the  L^slature  has  inter- 
fered with  that  right 

That  brings  me  to  sect  13  of  stat.  3  &  4  »^.  4.  c.  22., 
which  recites  that  doubts  had  arisen  whether  a  present- 
ment of  a  jury  was  not  necessary  on  every  occasion; 
and  I  apprehend  the  doubts  were  whether,  when 
firesh  repairs  were  to  be  done,  it  was  necessary  to 
inquire  by  a  jury  as  to  the  continuance  of  the  liability 
of  a  person  who  had  been  found  liable.  Then  the 
Legislature  thought  that  they  might  go  to  this  extent, 
— that  where  a  person  has  had  an  opportunity  of  tra- 
versing the  presentment,  and  has  not  done  so,  he  may 
by  reason  of  his  acquiescence  be  considered  liable  so 
long  as  the  same  commission  lasts.  From  the  change 
in  the  phraseology  of  the  section,  which  has  been  ad- 
verted to,  and  the  use  of  the  word  ''  such'*  in  the  clause 
which  empowers  the  Commissioners  to  make  the  order, 
it  seems  to  me  that  the  order  is  to  be  made  only  on  the 
person  or  body  presented.  By  introducing  the  words 
''  the  owners  and  occupiers  for  the  time  being,"  the  L^is- 
lature  may  have  merely  meant  to  say,  '^  We  do  not  take 
away  from  the  lands  which  persons  own  or  occupy  any 
liability  thrown  upon  them'' ;  because  by  the  old  law  the 
fine  or  penalty  is  leviable  upon  the  lands  either  by  taking 
the  rents  and  profits  or  by  distress.  Whether  that  be  so 
or  not,  the  order  is  distinctly  to  be  made  on  "such 
person,  body  politic  or  corporate,"  that  is,  "  the  person,' 
or  body  politic  or  corporate,  so  presented  as  aforesaid." 


Therefore,  whatever  meaning  is  to  be  given  to  the  words        1862. 
^'  the  owners  and  occtipiers  for  the  time  being/'  Mr.  Lush     The  Qubsh 
does  not  bring  the  case  within  this  section :  and,  if  not,       Wartok. 
there  is  no  foundation  for  these  orders,  because  there  has 
been  no  presentment  of  the  liability  of  the  person  charged 
by  them. 

Blackburn  J.  I  do  not  express  any  opinion  on  the 
points  not  necessary  to  be  decided,  viz.,  as  to  the  extent 
of  the  power  of  the  Commissioners  to  survey,  to  take 
evidence,  and  to  act  upon  evidence  on  the  question  of  fact 
whether  the  sea  wall  or  other  defence  is  out  of  repair. 

But  I  think  that  the  first  order  is  not  good  on  the 
ground  that  it  was  made  on  the  defendant  without  the 
presentment  of  a  jury  that  he  is  the  person  upon  whom 
it  should  have  been  made.  It  was  laid  down,  in 
Wingate  v.  Waite  (a),  that  the  presentment  of  a  jury  is 
the  foundation  of  the  jurisdiction  of  the  Commissioners. 
However  that  may  be,  it  is  clear  that  the  presentment 
of  a  jury  that  a  particular  person  is  liable  is  a  necessarily 
preliminary  Btep  to  an  order  on  him  to  repair;  because 
it  i£  unjust  and  contrary  to  the  general  course  of  law  to 
ma^ke  such  an  order  on  a  person  ex  parte,  without  giving 
him  an  opportunity  of  being  heard. 

Then  the  question  is  whether  sect.  13  of  stat.  3  &4  ff^.  4. 
8. 22.  has  altered  that.  [His  Lordship  read  the  section.] 
That  dispenses  with  a  fresh  presentment  where  a  par- 
ticular person  has  been  presented  as  liable  to  repair  in 
respect  of  any  lands.  Whether  an  order  can  be  made 
on  the  person  named  in  the  presentment  after  he  has  in 
fact  ceased  to  own  or  occupy  the  lands  in  respect  of 
which  the  presentment  proceeded,  is  a  question  of  difii- 

(a)  6  M.  A  n\  739. 
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The  Queen 

▼. 
Warton. 


culty  which  it  is  not  necessary  to  decide;  indeed  it  is 
not  competent  for  us  now  to  decide  what  would  be 
the  proper  course  in  such  a  case.  The  CommissionerB 
certainly  may  summon  another  jury,  and  have  a  fresh 
presentment  on.  the  new  owner.  That  course  would  I 
think  be  safe,  though,  as  Mr.  Lush  says,  it  is  incon- 
venient ;  or  they  may  in  this  case  make  the  order  on 
Stephen  Allen^  and,  if  so  made,  it  must  be  competent  for 
him  to  say  that  it  was  void  because  he  had  ceased  to  be 
owner  of  the  land.  But  when  an  order,  as  in  the 
present  case,  is  made  without  a  presentment  which  the 
person  upon  whom  the  order  is  made  could  traverse, 
and  is  made  merely  upon  declarations  that  he  was  owner 
or  occupier,  which  he  had  no  opportunity  of  denying,  it 
would  be  contrary  to  the  general  course  of  law  to  hold 
him  liable  upon  it;  and  if  the  Legislature  intended  to 
enact  such  an  anomaly  they  should  have  expressed  it  in 
clearer  language. 

Rule  absolute. 


1862. 


Hall  against  The  City  of  London  Brewery   Friday, 

r\  T  *     •  t.    1  June  6th. 

Company,  Limited.  

Leise, 

1.  In  a  contract  for  the  demise  of  land,  a  promise  of  quiet  eiyoyment  ^"*^^  ^oy- 
daring  the  term  is  implied  by  law.  ^rS^htr  t ' 

2.  A  declaration  for  breach  of  a  covenant  or  contract  for  quiet  ei\joy»   ■^♦^fl^'ow. 
ment  must  allege  an  eviction  by  a  person  claiming  title  paramoimt.  nreacn. 


T^HE  declaration  stated  that  heretofore,  to  wit,  on  the 
29th  October  J  1860,  an  agreeipent  of  demise  was 
made  by  and  between  the  defendants  and  the  plaintiff, 
whereby  they  agreed  in  the  words  and  figures  following 
(that  is  to  say) :  *^  Memorandum  of  an  agreement  entered 
into  the  29th  October,  1860,  between  The  City  of  Lon- 
don Brewery  Company,  Limited,  by  N.  C,  secretary,  of 
the  one  part,  and  Edward  Hall  of  the  other  part,  as 
follows ;  viz.  the  said  Company  do  hereby  agree  to^  let 
from  this  day  unto  the  said  Edward  Hall  All  that  mes- 
suage or  tenement,  with  the  appurtenances,  known  by 
the  sign  of  The  White  Hart,  situate  in  the  Borough 
Market,  in  the  parish  of  St  Saviour,  Southwark,  at  a 
dear  yearly  rent  of  50/.  of  lawful  British  money,  to  be 
paid  quarterly  without  deduction  of  any  kind  except  in 
respect  of  income  tax^  and  at  the  same  rate  for  any 
period  less  than  for  a  quarter  of  a  year^  the  first  quar- 
terly payment  to  be  made  on  the  29th  January  now 
ne3tt*     And  the  said  Edward  Hall  doth  hereby  agree  to 
take  the  said  house  and  premises  upon  the  terms  above 
mentionedj  and  to  pay  the  said  rent  in  mamier  aforesaid, 
and  the  land  tax^  metropolitan  dniinage  rate  and  sewers 
rate,  and  all  parliamentary  luid  paroeliial  taxes  in  respect 
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of  the  said  premises^  and  to  quit  and  surrender  up  the 
possession  thereof  unto  the  said  Company,  or  their 
authorized  agent,  at  any  time  hereafter  upon  the  expira- 
tion of  three  calendar  months  notice  requiring  him  so 
to  do,  whether  such  notice  shall  expire  at  the  time  of 
the  year  his  tenancy  commenced,  or  at  any  other  period 
or  day  in  the  year.  And  the  said  Edtitard  Hall  doth 
hereby  also  agree  that  he  will  keep  open  the  said  house 
as  a  public  house  at  the  usual  hours  of  business,  and 
not  suffer  any  other  person  to  occupy  the  same,  nor  ask, 
demand  or  receive  fix)m  any  person  any  consideration 
or  gratuity,  directly  or  indirectly,  by  way  of  premium 
or  goodwill  for  the  same,  nor  in  anywise  injure  or  lessen 
the  trade  thereof,  nor  do  or  suffer  to  be  done  anything 
whereby  the  licence  for  selling  beer  shall  be  lost,  forfeited 
or  endangered,  but  will  at  all  times  use  and  occupy  the 
said  house  properly  as  a  licensed  public  house  only; 
and  also  that,  on  quitting  the  same,  he  will  assign  over 
the  beer  and  other  licenses  of  the  said  house  unto  any 
person  or  persons  whom  the  said  Company  may  appoint, 
on  being  paid  for  the  unexpired  term  therein ;  and  also 
that  he  the  said  Edward  Hall  will,  during  all  the  time 
he  shall  occupy  or  retain  possession  of  the  said  premises, 
purchase  and  keep  a  sufficient  stock  of  porter,  ale  and 
beer  for  sale  therein,  of  the  brewing  of  the  said  Com- 
pany and  of  none  otiiers,  and  also  that  he  the  said 
Edward  Hall  will  not  at  any  time  alter  or  suffer  to  be 
altered  the  quality  of  such  porter,  ale  or  beer.  And  it 
is  also  agreed  that  no  repairs  or  alterations  of  the  said 
house  and  premises  shall  be  allowed  for  unless  made 
under  the  authority  of  the  surveyor  of  the  said  Com- 
pany. And  it  is  mutually  agreed  between  the  said 
parties   hereto  that  if  either  of  them   shall  break  or 


infringe  or  refuse  to  comply  with  and  perform  any  of  1862. 

the  articles  and  agreements  above  mentioned  on  their  ^j^^^^ 

respective  parts  to  be  performed  (save  and  except  such  ^.J'-   ^ 

of  the  said  articles  and  agreements  as  this  present  pro-  London 

.  ,  Brewery 

Vision  cannot  legally  or  properly  be  applied  to),  then  the  Company, 
party  so  breaking  or  refusing  shall  pay  to  the  other  of 
them^  on  demand^  the  sum  of  300^,  of  lawfiil  money 
of  Great  Britain,  as  liquidated  damages  hereby  settled 
between  the  said  parties  for  such  breach  or  non-perform- 
ance ;  and  no  abatement  or  relief  shall  be  applied  for  to 
any  Court  of  law  or  equity.  And,  lastly,  it  is  agreed 
that  the  said  Company,  their  successors  and  assigns, 
shall  have  power  to  distrain  for  the  said  rent  upon  any 
fixtures  in  the  said  house  and  premises,  from  time  to 
time  as  often  as  the  rent  shall  be  in  arrear,  and  to  sell, 
dispose  of  and  deal  with  such  fixtures  in  the  same  man- 
ner in  all  respects  as  a  landlord  may  sell,  dispose  of  and 
deal  with  distrainable  goods  and  chattels  distrained  and 
taken  for  rent  in  arrear.  Witness  the  hands  of  the 
parties  the  day  and  year  first  above  written/'  Aver- 
ments. That  by  virtue  of  the  said  agreement  of  demise 
the  plaintifiT  afterwards,  to  wit  on  the  said  29th  October, 
1860,  entered  into  and  upon  the  said  demised  premises 
and  became  and  was  possessed  thereof  for  the  said  term 
so  to  him  thereof  granted ;  and  that  the  plaintiff  had 
done  all  things  necessary  on  his  part  to  entitle  him  to 
have  the  quiet  enjoyment  of  the  demised  premises  for 
the  term  so  to  him  thereof  granted.  The  declaration 
then  allied  that  the  plaintiff  was,  after  the  making 
the  demise,  and  after  his  entry,  and  during  the 
term,  ejected  from  the  demised  premises  by  persons 
having  title  thereto,  and  had  from  thence  hitherto 
been   deprived  of  the  possession,  use,  occupation  and 


1862.        enjoyment    thereof;    by    means    and    by    reason  of 
Bjlus       ^bich  premises  he  wholly  lost  the  goodwill  and  trade 
City  of       ^^  ^^  business  of  a  licensed  victualler  which  he  carried 
LoHDOM       qh  in  and  upon  the  demised  premises^  and  was  prevented 
Company,     firom  selling  the  same  to  one  James  Nash,  and  also  by 
reason  of  the  premises  the  plaintiff  lost  certain  fixtures 
which  he  then  had  in  and  upon  the  demised  premises^  and 
was  put  to  expence  in  obtaining  another  house  and  in  re- 
moving thereto,  and  was  otherwise  injured :  and  that,  after 
he  was  ejected  and  evicted  as  aforesaid,  and  by  reason 
thereof  and  of  the  premises,  the  defendants  became  and 
were  liable  to  pay  to  the  plaintiff  the  said  sum  of  300i  in 
the  agreement  mentioned  as  and  for  such   liquidated 
damages  as  aforesaid  when  they  should  be  thereto  re- 
quested :  Yet  the  defendants  had  not,  although  requested 
so  to  do,  paid  to  him  the  said  sum  of  3002.  &c. 
Demurrer,  and  joinder  therein. 
Bushbyy  for  the  defendants. — ^The  declaration  is  bad  on 
several  grounds.     First,  it  is  not  averred  that  the  evic- 
tion of  the  plaintiff  was  by  persons  having  title  to  the 
premises  before  or  at  the  time  of  the  lease  to  the  plain- 
tiff.  [He  cited  Pargeter  v.  Harris  (a).]    [Beaslet/,  contra, 
referred  to  the  form  of  declaration  given  in  Precedents 
of  Pleadings,  by  Bullen  and  Leake,  p.  120,  and  to  note  10 
to  Wotton  V.  Hele,  2   Wms.  Saund,  177,  181,  6th  ed. 
nightman  J*     Suppose  the  tenant  had  made  a  sublease ; 
according  to  the  allegation  in  this  declaration  the  evic- 
tion may  have  been  by  the  sublessee,  and  conseciucntly 
uudc^^  a  title  derived  from  the  plaintiff  himself.    Cromp- 
ton  J.     The  person  evicting  must  she^?  good  title  by 
title  paramount.     Therefore  this  allegation  is  defective; 
but  the  Court  would  proVmbly  allow  it  to  be  amended,] 


Secondly.  Suppose  the  declaration  amended  in  that  1862. 
respect,  it  is  bad  for  not  shewing  a  breach  of  agreement,  uall 
inasmuch  as  a  contract  for  quiet  enjoyment  is  not  neces-  ^^,  ^^ 
sarily  implied  in  this  demise ;  Note(c)  to  Wotton  v.  Hele,  ^^^ 
2  Wms.  Saund.  177,  178,  178  a,  6th  ed.  In  Bandy  v.  Company. 
Carhoriffhi  (a)  the  declaration  alleged  that  one  of  the 
terms  of  the  demise  was  that  the  plaintiff  should,  during 
the  term,  quietly  enjoy  the  premises,  and,  this  being 
traversed,  the  jury  found  for  the  plaintiff.  [^Crompton  J. 
But  the  point  whether  a  covenant  for  quiet  enjoyment 
could  be  implied  by  law  from  a  parol  demise  was 
reserved  for  the  Court;  and  in  the  argument  the 
following  passage  from  1  Sliep.  Touchst.^hj  Preston^ 
p.  165,  7th  ed.,  was  cited :  "  If  one  make  a  lease 
for  years  of  land  by  the  words  '  demise  or  grant,^  and 
there  is  not  contained  in  the  lease  any  express  cove- 
nant for  the  quiet  enjoying  of  t^e  land ;  in  this  case 
the  law  doth  supply  [read,  imply]  a  covenant  for  the 
quiet  enjoying  of  it  against  the  lessor,  and  all  that 
come  in  imder  him  by  title,  during  the  term.^^  Cock- 
bum  C.  J.  And  a  promise  which  the  law  implies  need 
not  be  set  out  in  the  declaration.]  The  decision  in 
Bandy  v.  Cartwright  conflicts  with  the  judgment  of 
Cresswell  J.  in  Messent  v.  Reynolds  (6).  In  the  sale  of 
a  personal  chattel  there  is  no  implied  warranty  of  title ; 
Morley  v.  Attenboraugh  (c).  [Cachbum  C.  J.  "We  can- 
not overrule  Bandy  v.  Cartwright ;  and  it  is  inconsistent 
with  common  sense  that,  when  a  man  is  let  into  posses- 
sion for  a  year,  a  promise  by  the  lessor  for  quiet  enjoy- 
ment against  himself  and  all  that  claim  by  title  under 
him  should  not  be  implied.] 

(a)  8  Exch,  913.  (h)  3  C.  B,  194.  203. 

(c)  3  Exch.  500. 


IStSi- 


Hau. 


TlditOr.  The  sdpalaticm  for  ^OOL,  a;s  Uqmdated 
daiDM^c^  does  not  uppty  to  die  matters  complained  of 
c.^  If  ^^^  dedanuoii.  ICmMmrm  C.  J.  In  this  state  of 
L.:-»3«:9  ^2)e  record  we  caimot  decide  haw  tlie  damages  are  to  be 
aim  H>cd.  Ciwm^im  J.  We  cannot  be  asked  to  answer 
a  specaladre  quesdon,  wbctiicr  tlie  defendants  should  be 
bable  for  all  tlie  damages  riaimed  in  die  dedaration.] 


Beatify y  contra,  was  not  called  upon. 


CocKBrax  C.  J.  On  tlie  first  point  the  plaintiff  may 
amend  his  dedaration  widioat  payment  of  costs,  by 
adding  that  the  person  bj  wlKmi  he  was  ejected  claimed 
by  title  paramoont. 

On  die  second  point  Bamdy  t.  Cartmright  {a)  is  a  direct 
aathority  that  a  contract  fiur  quiet  oijoyment  is  implied 
in  a  contract  of  demise ;  and  I  think  that  case  b  good 
kw. 


WiGHTMAX  J.  concurred. 

CaoMPTOX  J.  I  do  not  gire  any  opinion  on  die  point 
dedded  in  Bamdy  t.  CartKright :  it  is,  howerer,  a  judg- 
moit  which  binds  us. 


Blackboix  J.  concurred. 

Judgment  for  the  plaintiff  accordingly. 

{a)  8£jrA.  913. 


1862, 


Gardineh  against  Houghton. 


Friday, 
June  6tli. 


D*claratioii  for  monty  received,  monej  Jent*  raeiDej  paid,  tatesrest^  and    ^^^ 
<nj  ttccousu  stated,     pfea,  that  the  defendaot  waa  reddeDt  in  the  Colony    iH^karot 
of  RiT/orwij  ftod  that  the  debts  weru  contracted  withia  the  Colonj  of  ^^^„  j^  ^f 
Firioria,  and  subject  to  the  laws  thereof;  and  that  the  dt*fendMit  waa    (^Qf^y^ 
dischargixJ  from  the  debts  by  the  inaolvenit  law  of  the  Colnn  j.    Rephsm- 
tion.  I.  Tliat  when  the  dobte  were  contracted  the  pkintifi*  was  reeident 
at  L.  in  England^  aiid   that  at  \\n&  time  of  thE"  comttienccment  of  the 
suit   the   defendant  was  re^icif^nt  in  Enghfid.     2.  That  under  and  by 
Tirtne  of  the  contracts  by  which  the  debts  becatne  payable,  they  oueht 
te  bare  been  paid  to  the  plaintiff  in  Knghind^     Held  thnt  the  repUcz),Uoii 
shewed  no  answer; — ^becanae  the  firtt  admitted  that  the  debtA  aned  on 
were  contracted  witJiiii  the  Colony  of  VietvriQ ;  and  t^e  second  did  not 
shew  that  they  were  payable  in  En^iandt  and  not  chu? where. 


T^ECLARATION  for  money  receivedj  money  lent, 
money  paid,  interest,  and  on  accounts  stated. 

Pleas,     1.  Never  indebted. 

2*  That  the  defendant  was  resident  at  Melbourne ^  in 
the  Colony  of  Victoria,  and  that  the  monies  became  due 
and  payable  as  in  the  declaration  mentioned^  and  the 
debts  in  the  declaration  mentioned  were  contracted, 
within  the  colony  of  Victoria,  and  subject  to  the  laws 
thereof  J  and  that^  after  the  monies  became  due  and 
payable  as  in  the  declaration  mentioned^  by  a  certain 
order  of  a  Judge  of  the  Supreme  Court  of  the  Colony 
the  estate  of  the  defendant  was  placed  under  sequestration 
in  the  bands  of  the  Chief  Commissioner  for  Insolvent 
estates  of  the  Colony^  and  for  the  purpose  of  being  dis- 
tributed among  the  plaintiff  and  other  creditors ;  and 
that  thereafter^  and  before  the  commencement  of  this  suit, 
the  said  Chief  Commissioner  for  InsoWency  duly  certified 


1862.  that  the  defendant  was  dischai^ed  from  his  debts^  and 
Gabdinbb  thereafter,  and  before  the  commencement  of  this  suit 
HoiTQHTOK.  *'^®  certi6cate  was  allowed  and  confirmed  by  the  Supreme 
Court  of  the  Colony,  and  by  force  of  the  certificate, 
according  to  the  laws  in  force  in  the  Colony,  the  defend- 
ant was  released  and  discharged  from  the  debts  in  the 
declaration  mentioned,  and  the  monies  before  the  com- 
mencement of  this  suit  ceased  to  be  payable  by  the 
defendant  to  the  plaintiff. 

Replication.   1.  To  the  first  plea.     Issue  thereon. 

2.  To  the  second  plea.  That  before  and  at  the  time 
when  the  moneys  in  the  declaration  mentioned  became 
due  and  payable,  and  the  debts  in  the  declaration  men- 
tioned  were  contracted,  the  plaintiff  was  and  from  thence 
hitherto  hath  been  and  still  is  resident  at  Liverpool,  in 
the  county  of  Lancaster,  out  of  the  jurisdiction  of  the 
Supreme  Court  of  the  Colony  of  Victoria,  and  that, 
before  and  at  the  time  of  the  commencement  of  this  suit, 
the  defendant  was  and  frx)m  thence  hitherto  hath  been 
resident  in  England  out  of  the  jurisdiction  of  the 
Supreme  Court  of  Victoria, 

8.  To  the  second  plea.  That,  under  and  by  virtue 
of  the  contracts  by  which  the  debts  in  the  declaration 
mentioned  became  due  and  payable,  the  said  debts 
became  and  were  payable,  and  ought  to  have  been  paid 
to  the  plaintiff,  in  England,  out  of  the  jurisdiction  of  the 
Supreme  Court  of  the  Colony  of  Victoria. 

Issue  on  replications  2  and  8. 

Demurrer  to  the  same  replications.     Joinder. 

The  case  was  argued  (June  8d  and  6th.) 

Broun,  for  the  defendant. — The  first  replication 
to  the  second  plea  is  bad,  as  it  admits  that  the  debts 


were  contracted  within  the  colony  of  Victariay  and  sub-        i862. 
ject  to  the  laws  thereof  during  the  residence  of  the     Gardiner 
defendant  there  ;    and  the  debts  were  therefore  dis-     hodouton. 
charged^  according  to  the  rule  laid  down  by  Lord  J?/&ii- 
horough  in  Potter  v.  Brown  (a),  following  what  was  said 
by  Lord  Mar^fieU  in  Ballantine  v.  Golding  (b), ''  what 
is  a  dischai^  of  a  debt  in  the  country  where  it  was 
contracted,  is  a  discharge  of  it  everywhere/' 

The  second  replication  to  the  second  plea  is  bad :  it 
does  not  aver  that  the  debts  in  the  declaration  mentioned 
were  originally  contracted  to  be  paid  in  England.  If 
there  was  such  a  special  contract,  it  ought  to  have  been 
declared  upon,  and  then,  if  it  had  appeared  irom  the 
manner  in  which  the  contract  was  to  be  carried  into 
effect,  that  the  parties  intended  to  place  themselves 
under  the  law  of  another  country,  the  lex  loci  contractfis 
would  not  have  applied ;  Robinson  v.  Bland  (c),  per  Lord 
Monoid.  Primi  facie  where  one  party  to  a  contract  is 
resident  and  domiciled  in  a  Colony  the  law  of  that  Colony 
governs  the  contract  [Blackburn  J.  Li  Story's  Confl, 
LawSy  8.  280,  5th  ed.,  it  is  said,  "  The  rules  already  con- 
sidered suppose,  that  the  performance  of  the  contract  is 
to  be  in  the  place  where  it  is  made,  either  expressly, 
or  by  tacit  implication.  But  where  the  contract  is, 
either  expressly  or  tacitly,  to  be  performed  in  any  other 
place,  there  the  general  rule  is,  in  conformity  to  the  pre- 
fiuroed  intention  of  the  parties,  that  the  contract,  as  to  its 
validity,  nature,  obligation,  and  interpretation,  is  to  be 
governed  by  the  law  of  the  place  of  performance/^  It 
is  not  said  that  the  contractj  as  to  its  being  discharged, 

(a)  bEiut,  124.  130. 

{b)  Co.  BankL  Iaiwa,  347.  let  ed;  487,  flih  cd. 
(t)  2  Burr.  1077>  1078, 
VOL,   II,  3    C  B.    &    B, 


1862.        is  to  be  80  governed.]     "  Where  the  contract  is  to  be 

Gabdixbr     performed  in  any  other  place/'   must  mean  by  both 

HouoHToii.    P^i^es:    it  cannot  mean  that  the  contract  should  be 

govemed  by  different  laws  as  regards  the  two  parties  to 

it     [Cockburn  C.  J.  referred  to  Scoit  t.  Pilkxngton  (a).] 

Archibald^  for  the  plaintiff. — The  lex  loci  solutionis 
governs  the  discharge  of  a  contract;  Bartkyy.  Hodgt»{b), 
[^Blackburn  3.  In  tliat  case  the  bill  of  exchange  was 
drawn  and  accepted  in  England^  and  the  other  monies 
claimed  were  payable  in  England,  and  neither  the  plain- 
tiff nor  the  defendant  was  domiciled  in  the  Colony  of 
Victoria.']  It  is  of  no  importance  where  the  contract 
was  made  or  the  parties  were  domiciled.  The  only  ques- 
tion is  where  the  contract  was  to  be  performed ;  and  in 
the  present  case  it  appears  upon  the  whole  record  that  it 
was  to  be  performed  in  England. 

The  second  plea  is  bad  for  not  shewing  that  the  debts 
were  payable  in  the  Colony  of  Victoria  as  well  as  con- 
tracted there.  The  declaration  would  be  supported  by 
evidence  of  a  contract  for  money  lent  in  Victoria  to  be 
repaid  in  England ;  the  second  plea  is  consistent  with 
that ;  and  the  matter  is  reduced  to  a  certainty  by  the 
second  replication  to  that  plea.  As  to  the  averment  in 
the  plea  that  the  debts  were  subject  to  the  laws  of  the 
Colony^  theiy  may  be  subject  in  some  respects^  but  not 
in  respect  of  their  dischaige. 

Also,  the  first  replication  to  the  second  plea  is  a  good 
answer  to  it.  The  plaintiff  is  not  bound  by  the  dischaige, 
because  he  was  never  resident  within  the  jurisdiction  of 
the  Court  of  Victoria,  and  had  no  notice  of  the  proceedings 
by  which  it  is  alleged  that  his  debt  is  barred.  Victoria, 
though  a  Colony,  is  a  foreign  country  for  this  purpose. 

(a)  Ante,  p.  11.  (6)  1  /?.  ^  &  375. 


XXV.   VICTORIA.  747 

[fFtfflUman  J.     Suppose  the  action  had  been  brought        1862. 
in    Victoria  and  the  defendant  had  pleaded  his  dis-     Gardiner 
charge^  and  thereupon  judgment  had  been  given  for  him,     hocghtom. 
and  ailerwards  the  plaintiff  and  the  defendant  came  to 
England,  could  the  plaintiff  recover  in  an  action  here?] 
No;  because  by  bringing  his  action  in  the  Court  of 
Victoria  he  had  elected  to  subject  himself  to  the  law 
of  that  Colony. 

If  the  first  replication  to  the  second  plea  is  defective, 
at  all  events  the  second  replication  to  that  plea  shews 
that  the  breach  of  contract  took  place  out  of  the  juris- 
diction of  the  colonial  Court.  It  alleges  that ''  the  debts 
became  and  were  payable  and  ought  to  have  been  paid 
to  the  plaintiff  in  England."  [^Wightman  J.  The  repli- 
cation does  not  allege  that  the  debts  were  payable  in 
England  and  not  elsewhere.]  It  does  so,  in  effect,  by 
the  statement  that  they  became  payable  in  England  under 
and  by  virtue  of  the  contracts  in  the  declaration  men- 
tioned/^ [BlackbumJ.  Under  this  declaration  the  plain- 
tiff could  not  give  in  evidence  a  contract  to  pay  at  a  parti- 
cular place,  and  not  elsewhere.]  Yes :  the  declaration  is 
general^  and  would  be  supported  by  evidence  either  of 
a  general  or  special  contract,  provided  the  time  of  pay- 
ment had  elapsed  before  action  brought.  \_Crompton  J. 
The  point  as  to  the  lex  loci  solutionis  could  not  be 
raised  without  an  amendment  of  the  declaration  by 
adding  a  count  upon  a  special  contract.  That  point 
ifl  not  raised  on  the  plead  in  gs,  and,  if  it  were,  there 
ia  the  strong  authority  of  Lord  EUenhorough  in  Potter 
V.  Brown  {a)  against  the  plaintiff.] 

CocKBcaN  C.  J,  On  this  state  of  the  record  it  must  be 

(a)  5  Swf,  124  130. 
3  c  2 


1862.  taken  that  the  debt  sued  on  was  contracted  in  the  Colony 
Gabdinsr  of  Victaria,  and  payable  there ;  and  there  is  a  plea  of  dia* 
HouQHTON.  charge  under  the  law  of  that  Colony.  The  rule  adopted 
by  Lord  EUenbaraugh  in  Potter  ▼.  Broum  (a),  after  the 
cases  of  Ballantine  t.  Golding  (&)  and  Hunter  v.  Potti  (c), 
viz.,  '^  that  what  is  a  discharge  of  a  debt  in  the  country 
where  it  was  contracted  is  a  discharge  everywhere,'^ 
applies  to  a  discharge  by  a  Court  in  a  foreign  country : 
a  fortiori,  it  applies  to  a  discharge  by  a  Court  in  one  of 
the  British  Colonies. 


WiGHTMAN,   CnoMPTON   and    Blackburn   JJ.  con- 

curred. 

Judgment  for  defendant. 

(a)  6  East,  124.  130.         {h)  Co,  Bankt,  Law,  347,  Ist  ed.,  487,  Sth  ed. 
(c)  4  r.  i?.  182. 


7%ursdav, 
June  12& 

Scotch  Bank- 
ruptcy Act, 
19  #  20  Vict, 
c,  79.  *.  47. 
Protection, 
Meditatio 
fug<B, 
Ceynae, 


DuTTON  against  Hallet. 

1.  The  Bankruptcy  (Scotland)  Act,  1856,  19  &  20  Vict,  c.  79.  *.  47., 
enacts  that  a  wamint  granting  protection  shall  protect  the  debtor  from 
arrest  in  Great  Britain  and  Irtiandf  and  Her  Migesty's  other  dominions, 
for  civil  debt  contracted  previous  to  the  sequestration ;  but  sudi  wamnt 
shall  !not  be  of  any  effect  against  the  execution  of  a  warrant  of  appre- 
hension in  meditatione  fu^  or  ad  factum  pnestandum,  or  for  any 
criminal  act:  Held,  that  the  exception  extended  to  like  process  in 
England  and  Ireland  and  other  parts  of  the  Queen's  dominionB. 

2.  The  defendant  being  about  to  leave  this  countir  for  New  Zealand, 
was  arrested  on  a  capias  under  stat  1  &  2  Vict,  o,  110.  «.  3.  The  plain- 
tiff had  proved  his  debt  in  Scotland;  and  a  warrant  of  protection  hid 
been  granted  to  the  defendant  for  a  limited  period,  whidi  had  not  elapsed 
when  he  was  arrested :  held,  that  the  defendant  was  not  entitled  to  be 
dischaiged* 

TN  this  Term, 

Archibald  obtained  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  defendant  should  not  be  discharged 
out  of  custody  on  the  ground  that,  previous  to  the  arrest, 
the  defendant's  estate  had  been  sequestrated  in  Scatlandf 
and  the  plaintiff  had  proved  his  debt  under  the  seques- 


tration ;  and  also  on  the  ground  that^  at  the  time  of  the        1862. 


arrest,  the  defendant  was  protected  from  arrest  under       Duttoh 
The  Bankruptcy  {Scotland)  Act,  1856,  19  &  20  Vict      halUt. 
e.  79. ;  and  why  the  plaintiff  should  not  pay  the  costs  of 
the  aj^lication. 

The  defendant  was  indebted  to  the  plaintiff  in  the  sum 
of  649L  1&.  5d.  on  two  biUs  of  exchange,  drawn  by  the 
plaintiff  and  accepted  by  the  defendant ;  and  the  plaintiff, 
'  believing  that  the  defendant  with  his  family  was  about  to 
leave  this  country  for  New  jZealand,  caused  him  to  be 
arrested  on  the  80th  May,  1862,  on  a  capias,  obtained  on 
an  affidavit  of  the  plaintiff,  in  pursuance  of  stat.  1  &  2 
Vict.  c.  110.  s.  3. 

On  the  19th  March,  1862,  the  defendant,  who  was  resi- 
dent and  carrying  on  business  as  a  merchant  at  Auchter- 
order  in  Scotland,  presented,  with  the  concutrence  of 
a  creditor,  his  petition  to  the  sheriff  of  the  county  of 
Perth,  under  stat.  19  &  20  Vict.  c.  79. ;  and  the  sherifr 
in  pursuance  of  sect.  18,  awarded  sequestration  of  his 
estate,  and  appointed  the  first  meeting  of  his  creditors 
for  the  election  of  a  trustee  and  other  purposes  required 
by  the  Act,  to  be  held  on  the  8lst  March ;  and  the 
sheriff  also  then,  in  pursuance  of  sect.  44,  granted  his 
warrant  for  protection  of  the  defendant's  person  from 
arrest  or  imprisonment  for  civil  debt  until  that  meeting. 
The  meeting  was  held  on  the  day  appointed,  at  which 
the  majority  in  number  and  value  of  the  creditors,  and 
among  them  the  mandatary  for  the  plaintiff,  were  present, 
and  a  trustee  of  the  defendant's  estate  was  appoiBted, 
and  the  creditors  wlio  were  present  unanimoualy  resolved 
that  his  protection  should  be  renewed,  under  sect,  77|  for 
four  months  from  the  31st  March,  und  an  order  was  made 
by  the  sheriff  accordingly*  At  that  meeting  the  plain- 
tiffj  by  his  mandaturyj  proved  his  debt  amounting  to 


1862.  649/.  ISs.  Id.  On  the  19th  April,  the  day  appointed  hy 
Dirnon  *^®  sheriff  under  sect. 87  for  the  examination  of  the 
Hauxt  bankrupt,  he  attended,  and  was  examined  by  the  solicitor 
for  the  trustee,  and  by  the  solicitor  for  the  plaintiff's 
mandatary,  and  took  the  oath  prescribed  by  sect  95. 
At  the  date  of  his  estate  being  sequestered,  the  debts 
of  the  bankrupt  amounted  to  about  6000/.,  and  hii 
estate  delivered  up  to  the  trustee  consisted  of  property 
of  the  value  of  6000/.  Creditors  whose  debts  amounted 
to  5092/.  175.  Id.  had  proved  and  voted  for  the  renewal 
of  his  protection. 

The  affidavit  of  the  bankrupt  stated,  that  having 
delivered  up  the  whole  of  his  estate  to  the  trustee,  and 
having  passed  his  examination  which  was  finally  closed, 
and  the  trustee  having  expressed  that  he  was  satisfied 
with  his  conduct  under  the  sequestration,  he  was,  with 
the  assistance  of  his  friends,  proceeding  with  Ins  family  to 
Auckland  in  New  Zealand,  with  letters  of  accommodation, 
with  the  intention  of  establishing  himself  in  business 
there,  when  he  was  arrested  at  the  suit  of  the  plaintiff; 
and  that  his  intention  was  well  known  to  the  trustee 
and  to  the  commissioners  of  his  estate  appointed  under 
the  sequestration,  and  to  most  (if  not  all)  of  his  credi- 
tors; and  that  he  was  not  leaving  this  country  clan- 
destinely, or  with  the  intention  of  cheating  or  avoiding 
his  creditors,  but  because  he  believed  that  it  was  no 
longer  necessary  for  him  to  remain  in  this  country  as 
he  had  delivered  up  the  whole  of  his  property,  and 
also  given  to  the  trustee  and  commissioners  of  his 
estate  all  the  information  in  his  power  respecting  the 
same,  with  which  they  had  expressed  themselves  quite 
satisfied. 

The  affidavit  of  the  trustee  of  the  estate  of  the  bankrupt 
stated  that  the  bankrupt  had  complied  in  all  respects  with 


the  requirements  of  stat.  19  &  20  Fict  c.  79,,  and  that,        i862. 
he  and  the  commissioners  appointed  nnder  theseques-       ditttoh" 
tration  having  thoroughly  investigated  the  affairs  of  the      hallkt 
bankrupt  previous  to  his  passing  his  examination^  and 
being  satisfied  that  he  had  delivered  up  the  whole  of  his 
estate  for  the  benefit  of  his  creditors^  there  was  no 
necessity^  according  to  the  practice  of  the  Scotch  Courts^ 
for  him  to  remain  any  longer  in  this  country ;  and  that  he 
and  the  commissioners  were  aware  of  the  fact  that  the 
friends  of  the  bankrupt  had  subscribed  a  sum  of  money 
for  the  purpose  of  enabling  him  and  his  family  to  emi- 
grate to  New  Zealand,  where  the  bankrupt  had  intimated 
to  him  and  the  commissioners  it  was  his  intention  to 
proceed.     There  was  an  affidavit  to  the  like  effect  by  one 
of  the  commissioners. 

The  application  was  in  the  first  instance  made  to 
Crompton  J.,  at  Chambers^  who  referred  the  matter  to 
the  Court. 

Upon  the  argument  of  the  rule  an  affidavit  of  fFil» 
Uam  Burns,  who  had  been  in  practice  as  a  writer^  or 
solicitor^  and  procurator,  before  the  sheriff  and  other 
Courts  of  Glasgow  for  twenty  years,  was  produced,  which 
stated  as  follows :  ''  That  it  is  the  law  and  practice  of 
the  Courts  in  Scotland  to  grant  a  warrant,  as  in  medita- 
tione  fugse,  against  a  sequestrated  debtor,  on  the  appli- 
cation of  any  creditor  of  such  debtor,  who  shall  depose 
to  the  &cts  of  the  debt  being  due  and  of  the  debtor  being 
about  to  quit  Scotland  without  providing  for  payment  of 
the  debt ;  that  it  is  no  bar  to  the  issuing  of  such  a 
warrant  that  the  creditor  may  have  proved  his  debt  or 
ranked  in  the  aequestration ;  and  neither  is  it  any  bar  to 
such  warrant  that  a  protection  under  the  statute  has 
been  given  to  the  debtor ;  that  by  the  Sequestration 
ftatutP   [19  &  20   Vict.   c.   79,  s,  47.),  it  is  expressly 
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enacted  that  a  warrant  of  personal  protection  shall  not 
be  of  any  effect  against  the  execation  of  a  warrant  and 
apprehension  or  imprisonment  in  meditatione  fngs^  and 
no  enactment  of  any  kind  exists  to  the  effect  that  a 
creditor  proving  his  debt^  or  ranking  in  the  sequestra- 
tion^ shall  be  held  to  paasfirom  his  right  to  use  dihgenoe, 
or  procedure  against  the  person  of  the  debtor/' 


Bovill  shewed  cause. — Aa  to  the  first  ground^  the 
mere  proof  of  his  debt  by  the  plaintiff  in  Scotland  is 
no  answer  to  an  affidavit  that  the  defendant  is  indebted 
to  the  plaintiff:  it  is  no  bar,  according  to  the  Seateh 
law,  to  an  action  in  this  country.  This  appears  to  have 
been  a  friendly  bankruptcy,  and  therefore  there  is  no 
hardship  on  the  defendant. 

As  to  the  second  ground.  The  defendant  may  be 
arrested  under  stat  1  &  2  Fict  c.  110.  s.  8.  unless  he 
is  protected  by  the  Scotch  warrant,  granted  under  The 
Bankruptcy  {Scotland)  Act,  1856,  19  &  20  VicL  e,  79. 
tf .  44.  The  question  is  on  the  construction  of  sect.  47, 
which  enacts  that  the  warrant  granting  protection  or 
liberation  '*  shall  protect  or  liberate  the  debtor  from 
arrest  or  imprisonment  in  Great  Britain  and  Ireland  and 
Her  Majest/s  other  dominions,  for  dvil  debt  contracted 
previous  to  the  date  of  sequestration,  and  all  Courts  of 
justice  and  Judges  and  all  officers  and  gaolers  shall  be 
bound  to  give  effect  to  such  warrant ;  but  such  warrant 
of  protection  or  liberation  shall  not  be  of  any  effect 
against  the  execution  of  a  warrant  of  apprehension  or 
imprisonment  in  meditatione  fugs  or  ad  factum  prsestan- 
dum,  or  for  any  criminal  acf  The  expression  '^warrant 
of  apprehension  in  meditatione  fugse,*'  when  applied  to  a 
party  in  England,  must  extend  to  the  process  here,  which 
is  similar  or  analogous ;  so  that  the  protection  and  the 


exception  in  the  case  of  the  debtor  being  about  to  quit  the  1862. 
country  shall  be  co-extensive.  In  Scotland  the  warrant  duttoh 
in  meditatione  fugse  is  granted  to  a  creditor  upon  his  hallkt. 
swearing  to  his  debt  and  his  belief  of  an  intention  on 
Us  debtor's  part  to  abscond;  and  upon  that  warrant 
the  debtor  is  apprehended  for  examination.  Such  a 
warrant  may  be  granted  whenever  there  is  an  inten- 
tion to  leave  Scotland,  even  although  th6  debtor  should 
have  good  reason  for  going  and  no  fraudulent  design ; 
BeWx  Dictionary  and  Digest  of  the  Law  of  Scotland, 
^* Meditatio  FugtBJ'  [Crompton  J.  According  to  our 
law  the  creditor  must  satisfy  the  Judge  that  the  debt 
will  be  in  dagger,  and  then  I  doubt  whether  the  Judge 
has  a  discretion ;  though,  if  there  is  abuse  of  the  pro- 
cess of  the  Court,  we  should  discharge  the  debtor ;  Stein 
V.  Valhenhuysen  (a).]  In  McGregor  v.  Fishen,  decided 
upon  Stat.  2  &  3  Vict.  c.  41.  s.  18.,  the  Scotch  Bank- 
ruptcy Act  then  in  force,  which  is  in  the  same  terms  as 
sect.  47  of  The  Scotch  Bankruptcy  Act,  1856,  cited  in 
McGregor  v.  Fishen  (6),  Parke  B.,  at  Chambers,  refused 
to  discharge  a  Scotch  debtor  who  was  going  to  Canada, 
and  Wightman  J.  in  the  latter  case  in  the  Bail  Court  did 
not  dissent  from  that ;  though  he  discharged  the  defend- 
ant, who  was  uncle  of  thjB  defendant  in  the  formgr  case, 
on  the  ground  that  a  meditated  return  to  Scotland  was 
not  such  a  meditatio  fugae  as  was  contemplated  by  the 
statute.  [^Crompton  J-  In  McGregor  v,  Fishen  (c),  before 
the  Court  of  Exchequer^  the  point  decided  by  my  brother 
If  ightman  seems  to  have  been  doubted,]  The  defendant 
m  ast  ap  pear  aga  i  u  befo  re  his  fi  nal  disch  arge,  [He  referred 
to  Stat  19  &  20  Vict.  c.  79.  ss,  146,  147-  Philhnck,  who 
was  with  him,  was  not  called  upon*] 

(a)  E.  B,  4  E.  6.5.  (A)  bD.JtL.  501.  594*S,  599, 
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Archibald,  in  support  of  the  role. — ^The  plaintiff  has 
elected  to  prove  his  debt  in  Scotland,  and  to  take  the 
benefit  of  the  Scotch  law.  The  warrant  of  protection 
is  a  protection  against  all  arrests  except  those  mentioned 
in  the  proviso  to  sect.  47  of  stat  19  &  20  Vict.  c.  79. 
The  words  of  that  section  imply  that  the  bankrupt  may 
legally  be  in  other  parts  of  Her  Majesty's  dominions 
besides  Scotland  without  its  being  a  fiiga.  And  sect  147 
provides  for  the  case  of  his  being  beyond  the  jurisdiction 
of  the  Lord  Ordinary  or  sheriff  at  the  time  of  his  obtain- 
ing his  final  discharge.  A  capias  under  stat.  1  &  2  Vict. 
c.  110.  9,  3.  depends  on  very  different  principles  firom  the 
warrant  of  apprehension  in  meditatione  fugse^  which  is 
confined  to  Scotland,  In  BeWz  DictUmary  and  Digest  of 
the  Law  of  Scotland,  by  Boss,  '^  MedUatio  Fug<B,^*  it  is  said : 
^'  When  a  creditor  is  in  circumstances  to  make  oath  that 
his  debtor^  whether  native  .or  foreigner,  is  in  meditatione 
Algae  in  order  to  avoid  the  payment  of  his  debt,  or  where 
he  has  reasonable  ground  for  apprehending  that  the 
debtor  has  such  an  intention^  it  is  competent  for  the 
creditor  to  apply  to  a  magistrate,  who,  on  inquiring  into 
the  circumstances,  and  finding  reason  to  believe  that 
the  creditor's  application  is  well  founded,  will  grant  a 
wsura^t  for  apprehending  the  debtor  for  examination ; 
and  may  afterwards  grant  warrant  to  imprison  him  until 
he  find  caution  judicio  sisti.''  In  BelPs  Commentaries 
on  the  Laws  of  Scotland,  6th  ed.,  by  Shaw,  p.  1087,  it  is 
said:  ''Upon  this  warrant  the  debtor  is  apprehended; 
and  if  it  shall  appear  that  he  really  means  to  leave 
Scotland,  he  must  find  security  to  the  creditor  de  judicio 
sisti, — that  is  to  say,  that  his  person  shall  be  found 
within  the  jurisdiction  of  our  Courts  upon  decree  being 
pronounced,  and  failing  such  security,  he  is  committed 
to  prison  till  he  do  sa''    In  our  law  it  is  only  necessary 


to  satisfy  the  Judge  that  the  debtor  is  about  to  quit  the        1862. 
country,  and  that  the  debt  amounts  to  20/.     Sect.  89       DvTron~ 
provides  for  the  case  of  a  Scotch  bankrupt  being  in  Enff-      Hallbt/ 
land  before  his  examination  is  completed,  and  for  his 
being   sent  back  to  Scotland.     [  Wightman  J .     If  the 
defendant  had  been  in  Scotland  the  warrant  of  protec- 
tion would  not  have  availed  him.]     The  exception  in 
sect.  47  was  only  intended  to  apply  to  Scotch  process. 
The  words  '^  a  warrant  of  apprehension  or  imprisonment 
in  meditatione  fugse'^  are  as  exclusively  descriptive  of 
a  Scotch  writ  as  the  words  '^a  writ  of  capias  ad  respon- 
dendum^'  would  be  of  an  English  writ ;  and  such  de- 
scriptions should,  in  favour  of  liberty,  be  strictly  ascer- 
tained.    Here  there  was  no  fuga  from  Scotland,  for  the 
defendant  left  that  country  with  the  knowledge  and 
consent  of  the  trustee  of  his  estate  and  his  creditors.  The 
construction  contended  for  by  the  plainti£f  would  involve 
this  unreasonable  result,  that  if  the  defendant  having  left 
Scotland  was  to  reach  New  Zealand  he  would  be  safe  from 
arrest  so  long  as  he  remained  stationary  there,  but  liable 
to  arrest  if  he  attempted  to  proceed  to  another  colony,  and 
although  if  he  succeeded  in  reaching  the  latter  colony 
he  would  be  privileged  whilst  stationary  there,  he  would 
be  liable  to  arrest  if  he  attempted  to  return  to  New  Zea^ 
land  or  England,     Whatever   property  he  acquires  in 
New  Zealand  before  his  final  discharge  wiU,  by  the  pro- 
visions  of  stat,  19  &  20  Vict,  c,  79,,  be  vested  in  the 
trustee  to  be  divided  among  his  creditors. 

The  affidavit  as  to  the  Scotch  law  merely  echoes 
sect  47  of  The  Scotch  Bankniptcy  Act,  1856. 

Wightman  J.  I  am  of  opinion  that  this  rule  ought 
to  be  discharged.  It  is  not  denied  by  the  bankrupt  that 
ft  debt  owing  by  him  to  the  plaintiff  assisted  at  one  time, 
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whether  he  may  or  may  not  ultimately  be  diacharged 
from  it  by  the  Scotch  Bankruptcy  Act,  1 9  &  20  FicL  c.  79 , 
The  question  is  whether,  in  respect  of  that  debt,  he  is 
liable  to  arrest  notwithstanding  the  warrant  of  protection 
granted  to  him  under  sect.  44  ?  That  depends  upon  the 
construction  to  be  given  to  sect.  47,  which  enacts  that 
the  warrant  granting  protection  or  liberation  ''shall 
protect  or  liberate  the  debtor  from  arrest  or  imprison- 
ment in  Great  Britain  and  Ireland  and  Her  Majesty^s 
other  dominions,  for  civil  debt  contracted  previous  to  the 
date  of  sequestration,  and  all  Coiurts  of  justice  and  Judges 
and  all  officers  and  gaolers  shall  be  bound  to  give  effect 
to  such  warrant;''  so  that  the  operation  of  the  warrant 
is  most  extensive ;  but  it  is  subject  to  this  exception, 
''such  warrant  of  protection  or  liberation  shall  not  be  of 
any  effect  against  the  execution  of  a  warrant  of  a^re- 
hension  or  imprisonment  in  meditatione  fiigse  or  ad 
factum  prsestandum,  or  for  any  criminal  act.''  It  is 
said  that  this  exception  applies  only  to  warrants  in  medi- 
tatione fugse  according  to  the  law  of  Scotland,  But  when 
I  look  to  the  extensive  nature  of  the  protection  granted 
I  am  not  disposed  to  put  so  limited  a  construction  upon 
it  It  seems  to  me  that,  though  the  expressions  in 
the  proviso  are  such  as  are  used  in  the  Scotch  law,  the 
exception  must  be  equally  extensive  with  the  protection 
granted  in  the  former  part  of  the  section ;  and  that  tiie 
phrase  "in  meditatione  fugse,"  when  applied  to  a  debtor 
in  England^  is  not  to  be  construed  according  to  the  inter- 
pretation which  it  bears  in  the  Scotch  law,  but  according 
to  what  would  be  its  meaning  in  English  law ;  and  there- 
fore, the  bankrupt  having  come  to  England,  and  relying 
on  the  protection  granted  under  the  first  part  of  the  sec- 
tion, is  liable  to  a  warrant  of  execution,  or  a  warrant  o^ 
apprehension  if  he  meditates  flight  or  quitting  the  country. 


C&OMPTON  J.  I  am  of  opinion  that,  according  to  the  1862. 
authorities,  we  ought  to  construe  the  words  ^'  warrant  dutton 
of  apprehension  in  meditatione  fugse/^  in  stat.  19  &  20  hallet. 
Vict  c.  79.  s.  47.,  as  extending  to  the  capias  in  our  law. 
I  think  that  the  Scotch  lawyers,  in  drawing  this  statute, 
have  used  words  of  their  own  law  to  express  what  is 
common  to  the  jurisdiction  of  English  Courts  as  well  as 
Scotch;  and  when,  having  framed  a  clause  granting  pro- 
tection to  a  Scotch  bankrupt  in  England  and  Ireland, 
they  introduce  exceptions,  they  naturally  used  a  term 
of  their  own  law  to  include  similar  cases  according  to 
English  law.  Moreover,  meditatio  fugse  is  a  strictly 
accurate  expression,  because  it  is  the  foundation  of  our 
process  as  well  as  theirs.  The  three  cases  excepted  from 
the  protection  granted  apply  to  and  include  cases  of  like 
nature  in  all  the  dominions  of  the  Crown  to  which  the 
protection  itself  extends.  It  would  be  monstrous  if  a 
debtor  at  Glasgow  could  be  stopped,  but  if^he  got  to  the 
other  side  of  the  Solwag,  he  could  avoid  his  creditors. 
I  think  the  meaning  of  the  English  Act  of  Parliament, 
1  &  2  Vict  c.  110.  s.  3.,  is  that,  if  a  debt  is  made  out  to 
be  due,  the  creditor  has  a  right  to  have  the  security  of 
the  body  of  his  debtor  for  payment  of  the  debt ;  and 
therefore  this  was  a  valid  arrest  unless  the  bankrupt 
comes  within  the  jurisdiction  of  the  Scotch  Bankruptcy 
Act.  And  then  there  is  the  great  authority  of  Lord 
WensUydale  on  this  point  in  M'Gregor  v.  Fishen,  which 
was  not  impugned  when  that  case  came  into  the  full 
Court  (a).  The  enactment,  being  one  to  prevent  a 
debtor  who  has  obtained  protection  from  being  arrested 
in  England  as  well  as  in  Scotland,  the  spirit  of  it  also  is 
in  favour  of  our  view. 

(tf)  See  2  Exek  226;  5  D.  ^  L.  722. 


1862.  Blackburn  J.     The  defendant  is  a  debtor  about  to 

DuTToH  quit  the  country;  and,  if  that  were  all,  the  plaintiff, 
Hallet.  ^^^  creditor,  would  be  entitled  to  arrest  him;  and  it  is 
no  element  for  our  consideration  whether  the  creditor 
is  harsh  or  not  in  taking  that  step.  Then  comes  the 
question  whether,  under  sect.  47  of  The  Scotch  Bank- 
ruptcy Act,  the  defendant  is  entitled  to  be  discharged  ? 
.If  the  section  had  contained  only  the  enacting  part,  he 
would  have  been  entitled.  Also,  if  the  proviso  means  that 
the  protection  shall  have  no  effect  against  a  warrant  of 
apprehension  issued  by  a  Scotch  Court,  the  case  is  not 
within  it,  and  the  defendant  would  still  be  entitled  to 
his  discharge.  But  if  it  means  that  the  protection 
shall  not  have  effect  against  any  warrant  out  of  an 
English  Court  to  the  same  effect  as  a  warrant  of  appre- 
hension in  meditatione  fugse,  this  case  is  within  it ;  and, 
considering  that  sect.  47  is  an  enactment  for  protecting 
and  liberating  from  arrest  and  imprisonment  in  every 
country  in  the  Queen's  dominions,  we  must  construe 
the  proviso  as  applying  to  warrants  issued  out  of  the 
Courts  of  any  of  those  countries  where  the  debtor 
happens  to  be  when  he  is  arrested,  of  the  same  nature 
and  to  the  same  effect  as  the  warrant  of  apprehension  in 
meditatione  fugse  issuing  out  of  the  Scotch  Courts.  The 
Scotch  warrant  in  meditatione  fugse  is  extremely  similar 
to  our  capias  issued  on  an  affidavit  that  the  debtor  is 
about  to  quit  the  country :  the  debtor  in  England  may  give 
bail,  which  is  like  finding  security  de  judicio  sisti  in  iScoC- 
land ;  so  that  the  effect  of  the  two  warrants  is  the  same. 
Also  our  decision  is  not  without  authority;  for  in 
McGregor  v.  Ftsken,  cited  in  McGregor  v.  Fisken  (a). 
Lord  IVensleysdak  decided  that  where  a  Scotch  debtor 
was  going  to  Toronto,  in  Canada^  fiK)m  England,  there 
(a)  5/>.^X.  591.594-5.  506. 


was  a  meditation  of  flighty  within  the  exception  in  the 
section  of  the  Scotch  Bankruptcy  Act  then  in  force  cor- 
responding to  sect  47  of  stat  19  &  20  Vict  c.  79. ;  in 
which  latter  case  my  brother  Wighiman  held  that  an 
intention  to  go  back  to  Scotland  was  not  a  meditation  of 
flight  on  the  part  of  the  debtor,  because  it  was  going 
back  to  the  country  where  the  bankruptcy  was  pending, 
and  to  the  jurisdiction  which  had  granted  him  protection. 
The  previous  case  of  McGregor  v.  Fisken  afterwards 
came  before  the  Court  of  Exchequer  (a).  The  defendant 
had  been  arrested  previously  to  protection  being  granted, 
and  he  had  got  the  wrong  form  of  warrant :  but 
from  what  is  reported  as  having  fallen  from  the  Lord 
Chief  Baron  and  Lord  fVenslegdak,  they  doubted 
whether  the  distinction  taken  by  my  brother  Wightman 
was  right ;  not  whether  the  decision  by  Lord  IVensleydaU 
at  Chambers  was  right,  that  the  exception  is  not  confined 
to  the  warrant  of  apprehension  by  its  technical  name, 
but  extends  to  analogous  writs  issued  out  of  an  English 
Court.  Being  of  the  same  opinion,  I  agree  that  this 
rule  ought  to  be  discharged. 

Rule  discharged,  without  costs. 
See  2£rrA.  226;  52).  #  /;.  722. 
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Ptm^  administratrix,  against  The  Great  Noeth- 
ERN  Railway  Company, 

1.  An  BCtioit  on  0  &  10  lief.  r.  93.  is  maintujaablo  in  casi^B  w-hete 
none  eotild  have  beta  main  twined  by  the  deceased  if  ho  had  tfurvived 
the  effect H  of  che  injuiy ;  as  the  coadition  in  the  statute  that  the  action 
fould  haTe  been  maintained  hj  the  docea^Kl  if  dpath  had  nnt  unaued, 
haa  reference  not  to  the  natnre  nt  tJie  Io^b  or  injury  sufltained^  hut  to  the 
circumstances  under  whi^k  the  bodilj  injury  aroae,  and  the  nature  of  the 
wpougful  act,  neglect,  or  default  complained  of. 

2.  Coiicjsasutn,  that  in  such  an  action,  the  damages  muflt  lie  ba^^id  on 
pecufiiajy  loss  alone. 

X  The  extinction  of  a  reasonable  expectation  of  pccuniitry  ad  van  tag© 


Jung  17tb. 
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firom  the  continuance  of  the  life  of  the  deceased,  is  a  sufficient  damage 
to  maintain  such  an  action. 

4.  Where  the  party  killed  was  possessed  of  personalty  to  the  amount 
of  about  3400/.,  and  was  tenant  for  life  of  an  estate  in  land,  worth  nearly 
4000/.  a  year,  with  remainder  to  his  eldest  son  in  tail,  and  byscttlement 
a  jointure  of  1000/.  a  year  was  settled  on  his  wife,  and  20,000/.  secured 
to  the  younger  childr^  on  his  death,  and  the  deceased  died  intestate ; 
held,  tnat  the  widow  and  younger  children  had  a  sufficient  expectation 
of  pecuniary  interest  from  the  continuance  of  his  life  to  render  its  Ion 
the  ground  of  an  action. 

6.  In  that  case,  the  iuiy  haying  giyen  13,000/.  damages,  t.  e.  1000/.  for 
the  widow  and  1500/.  for  each  of  the  younger  children :  held,  that  this 
was  excessiye,  and  that  the  damages  for  each  of  the  children  ought  to 
be  reduced  to  1000/. 


T^HIS  was  an  action,  by  an  administratrix,  brought 
under  Lord  CampbelFs  Act  9  &  10  Vict,  c,  93. 

On  the  trial,  before  Cockbum  C.  J.,  at  the  AKddksex 
Sittings  after  Trinity  Term,  1861,  it  appeared  that  the 
action  was  brought  by  the  plaintiff,  as  widow  and 
administratrix  of  a  gentleman  of  fortune,  on  behalf  of 
herself  and  their  eight  younger  children,  to  recover  com- 
pensation for  the  loss  sustained  by  them  in  couseqaence 
of  the  death  of  the  intestate,  who  was  killed  by  an  acci- 
dent to  a  railway  carriage  of  the  defendants  in  which  he 
was  travelling,  occasioned,  as  was  alleged,  by  the  negli- 
gence of  the  defendants,  or  their  servants. 

The  circumstances  of  the  deceased  were  as  follows.  He 
was  tenant  for  life  of  an  estate  in  land,  the  value  of  which 
was  a  little  short  of  4000/.  a  year.  By  the  provisions  of  a 
settlement,  executed  in  1847,  a  jointure  of  lOOOt  a  year 
was  settled  on  his  wife,  and  a  sum  of  20,000/.  was  secured 
to  the  younger  children  on  his  death.  The  estate  itself 
passed  under  the  entail  to  his  eldest  son.  The  personal 
property  amounted  to  about  3400/.  He  left  eight  younger 
children,  all  under  twelve  years  of  age. 

The  Lord  Chief  Justice  left  to  the  jury  to  say  whether 
the  death  of  the  deceased  was  occasioned  by  the  negligence 
of  the  defendants  or  their  servants :  and  told  them  that, 
in  estimating  the  amount  of  damages,  they  must  not  take 


VHJlUtUA* 


into  coneiderBtioii  any  paki  of  mind  or  wounded  feeling 
caused  to  the  widow  or  cliildrezi  by  the  deaths  and  must 
assess  damages  solely  as  compensation  for  pecuniary  loss 
sustained  by  them  in  consequence  of  it  He  told  them 
that  they  might  take  into  consideration  the  loss  of  the 
adyaotages  of  superior  education^  social  pnaition  and  per- 
sonal comfortSj  of  which  the  father^s  income,  had  he  livedo 
would  have  secured  the  benefit  and  enjoyment  to  the 
&mily ;  and  also  the  loss  of  that  proyision,  which  it  was 
to  be  presumed  that  the  deceased^  as  a  prudent  father  of 
a  fftmilyj  would  have  made  by  saving  from  his  income 
for  the  benefit  of  his  wife  and  younger  children. 

The  jury  found  a  verdict  for  the  plaintiff,  damages 
13»000/, ;  apportioning  1000/.  for  the  widow,  and  1500/, 
for  each  of  the  younger  children-  No  compensation  was 
awarded  to  the  eldest  son,  he  having  succeeded  to  the 
landed  property  of  the  deceased  under  the  entaiL 

In  Michaelmas  Term^  1861,. 

Hawkins^  obtained  a  rule,  in  pursuance  of  leave  reserved, 
to  enter  a  verdict  for  the  defendant,  or  a  nonsuit,  on 
the  ground  that  there  was  no  cause  of  action  established 
by  the  evidence;  or  for  a  new  trial,  on  the  ground  that 
the  damages  were  excessive- 
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The  rule  was  argued,  in  Easter  Term,  on  tlie  12th  May, 
1862,  before  Coc&buen  C.  J.j  Crompton,  Blacebuhn 
and  Mellor  J  J. 

The  9  &  10  FicL  c.  93.  entitled  "  An  Act  for  compen- 
Bating  the  families  of  persons  killed  by  accidents  r'^  after 
reciting  that  ''no  action  at  law  is  now  maintainable 
against  a  person  who  by  his  wrongful  act  neglect,  or 
default  may  have  caused  the  death  of  another  person, 
and  it  is  oftentimes  right  and  expedient  that  the  wrong- 
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doer  in  such  case  should  be  answerable  in  damages  for 
the  injury  so  caused  by  him/'  enacts : 

Sect  1.  "  Whensoever  the  death  of  a  person  shall  be 
caused  by  wrongful  act^  neglect^  or  defisiult,  and  the 
act^  neglect,  or  default  is  such  as  would  (if  death  had 
not  ensued)  have  entitled  the  party  injured  to  maintain 
an  action  and  recover  damages  in  respect  thereof 
then  and  in  every  such  case  the  person  who  would 
have  been  liable  if  death  had  not  ensued  shall  be  Uahle 
to  an  action  for  damages,  notwithstanding  the  death  of 
the  person  injured,  and  although  the  death  shall  have 
been  caused  under  such  circumstances  as  amount  in 
law  to  felony." 

Sect.  2.  ^'  Every  such  action  shall  be  for  the  benefit 
of  the  wife,  husband,  parent,  and  child  of  the  person 
whose  death  shall  have  been  so  caused,  and  shall  be 
brought  by  and  in  the  name  of  the  executor  or  adminis- 
trator of  the  person  deceased ;  and  in  every  such  action 
the  jury  may  give  such  damages  as  they  may  think  pro- 
portioned to  the  injury  resulting  from  such  death  to  the 
parties  respectively  for  whom  and  for  whose  benefit  such 
action  shall  be  brought ;  and  the  amount  so  recovered, 
after  deducting  the  costs  not  recovered  from  the  defend- 
ant^ shall  be  divided  amongst  the  before  mentioned 
parties  in  such  shares  as  the  jury  by  their  verdict  shall 
find  and  direct." 


Bomll,  Lush  and  Garth  shewed  cause. — First  It  may 
be  coiiceded  that  an  action  on  this  statute  can  only  be 
maintained  for  pecuniary  loss ;  and  the  other  side  will  con- 
tend that  as  the  deceased,  in  the  event  of  his  surviving 
the  accident,  could  not  have  recovered  for  pecuniary  loss, 
his  personal  representative  cannot  do  sa 


^^J^   T    1 
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It  is  a  misconception  of  this  atatute  to  look  on  it 
aa  continuing  to  the  personal  representatives  a  right  of 
action  previonsly  vested  in  the  deceased ; — on  the  con- 
trary its  object  was  to  give  them  a  new  species  of  action. 
This  appears  from  the  title,  which  declares  the  statute  to 
be  "  for  compensating  the  families  of  persons  killed  by 
accident  ;'^  and  also  from  its  not  giving  a  right  of  action 
for  the  benefit  of  the  relations  of  the  deceased  generally, 
but  only  of  thoae  within  certain  specified  degrees.  Besides, 
no  part  of  the  money  recovered  goes  to  the  estate  of  the 
deceased  or  to  his  creditors.  Where  a  tenant  for  life  cf 
landj  or  an  annuitant,  or  a  person  holding  an  appointment 
abroad,  is  klDed,  his  family  suffer  pecuniary  loss  by  hia 
death,  although  if  he  had  survived  he  could  not  have 
maintained  an  action  for  pecuniary  losa.  Moreover, 
where  an  accident  does  not  prove  fatal,  the  injured  party 
may  recover  damages  against  the  wrong-doer  for  the  per- 
sonal auflfering  sustained  by  him  in  consequence  of  it,  a 
thing  which  the  personal  representatives  clearly  cannot  do. 

As  to  what  is  a  sufficient  pecuniary  interest  to  bring 
a  case  within  this  statute.  In  Dalton  v.  The  South 
Eiisiem  Railway  Company  {a)  it  was  held  that  legal  lia* 
bility  alone  is  not  the  test  of  injuiy  in  respect  of  which 
damages  may  be  recovered  in  an  action  on  it ;  but  the 
reasonable  expectation  of  pecuniary  advantage  by  the 
relative  remaining  alive  may  be  taken  into  account  by 
the  jury,  and  damages  may  be  given  in  respect  of  that 
expectation  being  disappointed,  and  the  probable  pecu- 
niary loss  thereby  occasioned-  Franklin  y.  The  South 
Eastern  Railway  Company  (6),  and  Blaks  v.  The  Midland 
Railway  Company  {c),  are   to  the  same  effect,     \^Cromp- 

{«)  4  a  B.  N,  8.  296.  (*)  3  if.  #  JV:  2lh 

(c)  18  Q.  B,  93. 
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ion  J.  So  is  Duchoorth  v.  Johnson  (a).  There  was  also 
a  case  tried  before  me  at  Liverpool^  I  think^  in  1857, 
arising  out  .of  the  death  of  a  young  giil  who  earned 
money  at  a  factory^  in  which  I  ruled  in  the  same  way^ 
and  the  Court  approved  my  view  (ft).]  In  the  present 
case^  admitting  that  a  parent  is  not  under  any  l^gal 
obligation  to  make  provision  for  his  diildren^  it  is 
matter  of  reasonable  expectation  on  their  part  that  he 
will  pay  for  their  maintenance,  clothing,  education,  and 
putting  them  out  in  the  world. 

Secondly.  The  amount  of  the  damages  is  peculiarly 
within  the  province  of  the  jury,  and  the  Court  will  never 
interfere  unless  they  can  clearly  see  that  the  amount  is 
out  of  all  proportion  to  the  injury. 


Hawkins,  Phipson  and  HoU,  in  support  of  the  rule. — 
First.  The  action  maintainable  on  this  statute  by  the  per- 
sonal representatives  is  a  mere  continuance  of  that  which 
would  have  accrued  to  the  deceased  had  he  lived,  and 
the  damages  in  both  must  be  of  the  same  character. 
This  appears  from  the  recital,  and  also  from  sect.  1, 
which  says  that  an  action  for  damages  may  be  main- 
tained, *'  notwUhstaneUnff  the  death  of  the  person  injured.*' 
[Crompton  J.  Na  Suppose  the  deceased  lived  for  some 
time  after  the  accident,  he  could  recover  for  pain  and 
su£fering  to  liimself,  the  personal  representatives  cotdd 
not.]  The  statute  must  receive  qualification  so  hr. 
At  the  common  law,  the  personal  representatives  could 
bring  no  action  for  injury  to  the  property  of  the  testator. 
This  was  remedied  by  4  E.  8.  c.  7.  with  respect  to  per- 


(a)  AH,^N.  C53. 

{b)  Peifaaps  BramaU  r.  Lees,  mentioned  by  Atpland,  Jmieut  Cttri^ 
in  Daiton  t.  The  South  Eastern  Raihoay  Ompany,  4  C.  B,  K  S.  296. 
302,  and  reported  in  29  Law  Timea,  82.  111.  166. 
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sonalty^  and  the  8  &  4  fT.  4.  c.  42.  s.  2.  as  to  real  estate ; 
but  it  has  always  been  held  that  it  must  appear  that  the 
estate  was  diminished  [Crompton  J.  Those  statutes 
supply  no  analogy^  for  under  them  the  damages  reco- 
vered are  for  the  benefit  of  the  creditors.  Blackburn  J. 
If  a  man  who  has  a  life  annuity  is  killed^  it  would  be  a 
contradiction  in  terms  to  say  that  he  could  have  recovered 
had  he  lived:  but  cannot  his  personal  representatives 
recover  in  such  a  case  ?]  The  general  principle  respect- 
ing damages  is  laid  down  in  HadUy  v.  BaxendaU  (a), 
that  they  must  be  such  as  may  fairly  and  reasonably 
be  considered  either  arising  naturally^  u  e.  according  to 
the  usual  course  of  things^  or  such  as  may  reasonably 
be  supposed  to  have  been  in  the  contemplation  of  both 
parties  to  the  contract.  The  construction  contended  for 
by  the  other  side  would  render  the  right  of  the  children 
to  compensation  under  the  statute  dependent  on  the  fact 
whether  the  deceased  made  a  will ;  and  the  probability 
of  a  man  making  one  is  not  a  matter  fit  to  be  taken 
into  consideration  by  a  jury.  It  would  be  most  serious 
to  railway  Companies  if  actions  like  the  present  could 
be  maintained. 

Secondly.  The  amount  of  the  damages  is  excessive. 
The  jury  must  have  proceeded  on  a  wrong  principle^ 
seeing  that  they  awarded  the  same  sum  to  each  of  the 
children ;  whereas^  in  consequence  of  the  difference  in 
their  ages,  the  probable  expenditure  of  each  to  their 
father  had  he  lived  must  have  greatly  differed. 

C?kfr.  adv.  vulL 
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The  judgment  of  the  Court  was  now  delivered  by 
CocKBURK  C.  J.     In  this  case  it  was  objected  on  the 
part  of  the  defendants,  first;  that  the  plaintiff  was  not 
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entitled  to  recover  in  point  of  law ;  secondly,  that,  even 
if  the  plaintiff  was  entitled  to  recover,  the  damages  were 
excessive.     [His  Lordship  here  stated  the  facts.] 

The  heads  of  loss  mainly  relied  on  by  the  plaintiff 
were,  first,  the  loss  of  the  advantages  of  superior  education, 
and  of  the  social  position  and  personal  comforts  of  which 
the  father's  income,  had  he  lived,  would  have  secured 
the  benefit  and  enjoyment  to  the  fiEimily ;  secondly,  the 
loss  of  that  provision  which  it  was  to  be  presumed  that 
the  deceased,  as  a  prudent  father  of  a  family,  would  have 
made  by  saving  firom  his  income,  for  the  benefit  of  his 
wife  and  younger  children. 

The  jury,  who  were  properly  directed,  if  they  <»n- 
sidered  the  fact  of  n^ligence  as  established,  to  estimate 
the  damage  with  reference  to  pecuniary  loss  alone, 
assessed  the  damages  at  18,000/.,  being  1000/.  for  the 
widow,  and  1500/.  for  each  of  the  children. 

It  is  objected,  on  the  part  of  the  defendants,  tiiat, 
independently  of  the  amount  of  damages,  the  verdict  can- 
not stand ;  first,  because  the  case  does  not  come  witihin 
the  terms  of  the  statute  9  &  10  Vict  c.  98. ;  secondly, 
because  the  loss,  even  if  a  pecuniary  loss  at  all,  is  in 
the  present  instance  too  uncertain  and  remote  to  be 
properly  the  subject  of  compensation  under  the  statute. 

In  support  of  the  first  of  these  grotmds  of  objection, 
the  language  of  the  first  section  of  the  Act  was  relied 
on ;  and  it  was  contended  that,  inasmuch  as  if  death  had 
not  ensued  fixim  the  effects  of  the  accident,  the  deceased 
could  have  had  no  right  of  action  against  the  Company 
in  respect  of  a  pecuniary  loss  arising  only  on  his  death, 
this  action  could  not  be  maintained  by  his  representative, 
inasmuch  as  the  right  of  action  is  given  only  where  the 
deceased  could  have  maintained  an  action  if  death  had 
not  ensued. 


We  were  at  first  struck  with  this  argument^  but,  on        1862. 
consideration,  we  are  of  opinion  that  the  condition         ^^ 
that  the  action  could  have  been  maintained  by  the       gbsat 
deceased  if  death  had  not  ensued,  has  reference  not     ^r^^***' 
to  the  nature  of  the  loss  or  injury  sustained,  but  to  the      Company. 
circoinstances  under  which  the  bodily  injury  arose,  and 
the  nature  of  the  wrongful  act,  n^lect,  or  default  com- 
plained of.    Thus,  if  the  deceased  had,  by  his  own  n^li- 
gence  materially  contributed  to  the  accident  whereby 
he  lost  his  life,  as  he,  if  still  Hving,  could  not  have 
maintained  an  action  in  respect  of  any  bodily  injury, 
notwithstanding  there  might  have  been  negligence  on 
the  part  of  the  defendants,  the  present  action  could 
not  have  been  supported.     But  supposing  the  circum- 
stances of  the  neghgence  to  have  been  such  that,  if 
death  had  not  ensued,  the  deceased  might  have  brought 
his  action  in  respect  of  any  injury  arising  to  him  from 
it,  we  are  of  opinion  that  his  representative  may  main- 
tain an  action  in  respect  of  an  injury  arising  from  a 
pecuniary  loss  occasioned  by  the  death,  although  that 
pecuniary  loss  would  not  have  resulted  from  the  accident 
to  the  deceased  had  he  lived.     This  being  the  view  we 
take  of  the  effect  of  the  condition  contained  in  the  Act, 
we  are  of  opinion  that  this  objection  to  the  plaintiff^s 
right  of  action  fedls. 

As  to  the  3€€ond  head  of  objection,  we  are  of  opinion 
that  as  the  benefit  of  education  and  the  enjoyment  of 
the  greater  comforts  and  conveniences  of  life  depend 
on  the  possession  of  pecimiarj^  means  to  procure  tiiem, 
the  loss  of  these  advantages  is  one  which  is  capable  of 
being  estimated  in  money,  in  other  words,  is  a  pecuniary 
lo»s;  and  therefore  the  loss  of  such  advantages  arising 


1862. 

Ptm 

▼. 

Great 

Northern 

Railway 

Company. 


entitled  to  recover  in  point  of  law ;  secondly^  that,  even 
if  the  plaintiff  was  entitled  to  recover^  the  damages  were 
excessive.     [His  Lordship  here  stated  the  facts.] 

The  heads  of  loss  mainly  relied  on  by  the  plaintiff 
were,  first,  the  loss  of  the  advantages  of  superior  edncation, 
and  of  the  social  position  and  personal  comforts  of  which 
the  father's  income,  had  he  lived,  would  have  secured 
the  benefit  and  enjoyment  to  the  fiimily ;  secondly,  the 
loss  of  that  provision  which  it  was  to  be  presumed  that 
the  deceased,  as  a  prudent  fiither  of  a  family,  would  have 
made  by  saving  from  his  income,  for  the  benefit  of  his 
wife  and  younger  children. 

The  jury,  who  were  properly  directed,  if  they  con- 
sidered the  fact  of  n^ligence  as  established^  to  estimate 
the  damage  with  reference  to  pecuniary  loss  alone, 
assessed  the  damages  at  18,000/.,  being  1000/.  t(xt  the 
widow,  and  1500/.  for  each  of  the  children. 

It  is  objected,  on  the  part  of  the  defendants,  that, 
independently  of  the  amount  of  damages,  the  verdict  can- 
not stand ;  first,  because  the  case  does  not  come  within 
the  terms  of  the  statute  9  &  10  Vict  e.  98. ;  secondly, 
because  the  loss,  even  if  a  pecimiary  loss  at  all,  is  in 
the  present  instance  too  uncertain  and  remote  to  be 
properly  the  subject  of  compensation  imder  the  statute. 

In  support  of  the  first  of  these  groimds  of  objection, 
the  language  of  the  first  section  of  the  Act  was  relied 
on ;  and  it  was  contended  that,  inasmuch  as  if  death  had 
not  ensued  from  the  effects  of  the  accident,  the  deceased 
could  have  had  no  right  of  action  against  the  Company 
in  respect  of  a  pecuniary  loss  arising  only  on  his  death, 
this  action  could  not  be  maintained  by  his  representative, 
inasmuch  as  the  right  of  action  is  given  only  where  the 
deceased  could  have  maintained  an  action  if  death  had 
not  ensued. 


We  were  at  first  struck  with  this  argument^  but,  on        1862. 
consideration,  we  are   of  opinion  that   the  condition         ptm 
that  the  action  could  have  been  maintained  hj  the       great 
deceased  if  death  had  not  ensued,  has  reference  not     ^R^way" 
to  the  nature  of  the  loss  or  injury  sustamed,  but  to  the      Company. 
circumstances  under  which  the  bodily  injury  arose,  and 
the  nature  of  the  wrongful  act,  neglect,  or  defiEtult  com- 
plained of.    Thus,  if  the  deceased  had,  by  his  own  negli- 
gence materially  contributed  to  the  accident  whereby 
he  loet  his  life,  as  he,  if  still  living,  could  not  have 
maintained  an  action  in  respect  of  any  bodily  injury, 
notwithstanding  there  might  have  been  negligence  on 
the  part  of  the  defendants,  the  present  action  could 
not  have  been  supported.     But  supposing  the  circum- 
stances of  the  negligence  to  have  been  such  that,  if 
death  had  not  ensued,  the  deceased  might  have  brought 
his  action  in  respect  of  any  injury  arising  to  him  from 
it,  we  are  of  opinion  that  his  representative  may  main- 
tain an  action  in  respect  of  an  injury  arising  from  a 
pecuniary  loss  occasioned  by  the  death,  although  that 
pecuniary  loss  would  not  have  resulted  from  the  accident 
to  the  deceased  had  he  lived.     This  being  the  view  we 
take  of  the  effect  of  the  condition  contained  in  the  Act, 
we  are  of  ojttnion  that  this  objection  to  the  plaintiff^s 
right  of  action  fails. 

As  to  the  second  head  of  objection,  we  are  of  opinion 
that  aa  the  benefit  of  education  and  the  enjoyment  of 
the  greater  comforts  and  conveniences  of  life  depend 
on  the  possession  of  pecuniary  means  to  procure  them, 
the  loss  of  these  advantages  is  one  which  is  capable  of 
being  estimated  in  money,  in  other  words,  is  a  pecuniary 
loss ;  and  therefore  the  loss  of  such  advanlages  arising 
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j'^'^^ih  Fisher  against  Prowse. 

^I^*"'^:  Cooper  against  Walker. 

Dedication. 

Metropolis  i^  Where  an  erection  or  excavation  ezista  upon  land,  *nd  the  land 

Locai  Manage-  ^^  ^ijjch  it  exists,  op  to  which  it  is  contiguous,  is  dedicated  to  the 
Ha'i  1 Q V'  /      pu^l^c  as  a  highway,  the  dedication  must  be  taken  to  be  made  to  the 
1  «i  public  and  accepted  by  them,  sulgect  to  the  inconyenience  or  liak  ansing 

e.  IM,  £^ni  the  existing  state  of  things. 

2.  The  defendiBuit  occupied  a  house  ac^'oining  to  a  public  street,  with 
a  cellar  belonging  to  it,  which  cellar  had  existed  before  the  defendant 
had  anything  in  the  house.  The  mouth  of  this  cellar  op^ed  into  the 
footway  of  the  street  by  a  trap  door.  Daring  the  day  this  trap  door 
was  open,  but  at  night  it  was  closed  by  a  flap,  which  slightly  projected 
above  the  footway,  and  it  had  so  projected  as  long  as  living  memory 
went  back.  The  plaintiff,  coming  along  the  footway  at  night,  stumbled 
oyer  this  flap,  fell,  and  sustained  u\jury,  for  which  he  brought  an  action. 
Held,  that  the  jury  ought  to  draw  the  conclusion  that  the  cellar  flap  had 
existed  as  long  as  the  street,  and  that  the  dedication  of  the  way  to  the 
public  was  with  the  cellar  flap  in  it,  and  subject  to  its  being  continued 
there ;  and,  therefore,  that  the  defendant  was  not  liable,  as  the  mainten- 
ance of  such  ui  ancient  cellar  flap  was  not  unlawfuL 

3.  Declaration  for  negligently  and  improperly  placing  in  a  public  street 
certain  steps,  so  that  the  same  were  an  obstruction  to  persons  using  the 
street,  and  dangerous  to  persons  passing  along  it  at  night ;  and  ayening 
that  the  plaintiff  passing  along  the  street,  fell  over  them  and  was 
iimired.  flea,  that  the  street  was  subject  to  the  light  of  the  occupien  of 
a  house  a4Joining  it  to  have  steps  stanoing  in  the  h^way  and  leading  up 
to  the  outer  door  of  the  house,  all  persons  passing  along  the  highway 
beinff  entitled  to  pass  on  foot  over  the  steps  ah  a  part  of  the  hi^way, 
which  steps  were  part  of  the  house ;  that,  the  street  being  lowered  under 
The  MetropoUs  Local  Management  Act,  18  &  19  Vict.  c.  120.,  the  old 
steps  were  necessarily  removed,  and  the  present  steps  placed  in  their 
room ;  that  the  new  steps  were  placed  on  me  same  part  of  the  highway 
on  which  the  old  steps  had  stood,  and  caused  no  greater  obstruction  or 
danger  than  did  the  old  steps.  Held  that  the  plea  was  good,  as  the 
former  hia^way  was  sulject  to  the  right  on  the  part  of  the  occupiers  of 
the  defendant's  house  to  keep  these  steps  there,  and  the  lowered  highway 
was  subject  to  a  similar  right 

FisHEE  against  Pbowsb. 
npHE  declaration  stated  that  the  defendant  unlawfully, 
carelessly  and  negligently  kept^  maintained  and 
continued  an  area  cover,  or  cellar  flap,  raised  and  pro- 
jecting over  and  upon  a  public  street  or  highway,  so  as 
to  be  dangerous  to  and  likely  to  injure,  and  the  same 
was  dangerous  to  and  likely  to  injure,  persons  lawfully 
passing  in   and  along,  and  using   the  said  street  or 


highway  ;  by  reason  of  which  premises  the  plaintiff^  who        1862. 
was  lawfully  passing  in  and  along  and  using  the  said       fmheb" 
street   or  highway^  walked  on  and  tripped  upon  and       phJwsb. 
against  the  said  area  cover  or  cellar  flap,  and  thereby 
he  was  cast  and  thrown  down  to  and  upon  the  ground, 
and  one  of  his  arms  became  and  was  dislocated,  and 
the  ligaments  of  one  of  his  shoulders  were  lacerated,  &c. 
First  plea.  Not  guilty.    There  were  two  other  pleas 
traversing  allegations  in  the  declaration. 
Issues  thereon. 

On  the  trial,  before  Erk  C.  J.,  at  the  Maidstone 
Spring  Assizes  in  1861,  it  appeared  that  the  defendant 
was  occupier  of  a  house  adjoining  to  a  public  street, 
with  a  cellar  belonging  to  it ;  which  cellar  had  existed 
before  the  defendant  had  anything  in  the  house.  The 
month  of  this  cellar  opened  into  the  footway  of  the 
street  by  a  trap  door.  During  the  day  this  trap  door 
was  open,  but  at  night  it  was  closed  by  a  flap  which 
slightly  projected  above  the  footway.  The  plaintiff 
coming  along  the  footway  at  night  stumbled  over  this 
flap,  fell,  and  sustained  injury,  for  which  he  brought 
this  action. 

At  the  close  of  the  plaintiff's  case,  the  Chief  Justice 
directed  a  nonsuit,  but  gave  leave  to  the  plaintiff  to 
move  to  enter  a  verdict  for  75/.,  it  being  '^  to  be  taken 
as  proved  that,  as  long  as  living  memory  went  back,  the 
flap  had  been  as  described  in  tlie  evidence." 
In  the  following  Emter  Term, 

Parry  Scrjt.  obtained  a  rule  nisi  accordingly,  citing 
Cauptand  v.  Hardingham  {a\  and  Barnes  v.  Ward  {b). 

The  rule  was  argued  at  the  Sittings  in  Banc  after 
Trinity  Term,  June  13th,  1861 ;  before  Cockburn  C.  J. 
and  Blaceburv   J.,  and  in  th&  following  Michaelmas 
<i»)  3  Camp.  308.  {h)  i^  a  B.  S92, 


1862.       Term^  November  4th,  before  Cockburn  C.  J.j  Ckompton, 
Pjgg^^       Blackburn  and  Mellob  JJ., 

T.  * 

Prowib.  Joseph  Brown  shewed  cause. — First.  The  defendant 

is  not  responsible  for  the  accident ; — there  was  no  evi- 
dence of  negligence  on  his  part,  nor  proof  that  the 
mischief  which  happened  was  one  which  could  have 
been  foreseen  by  him :  Comman  r.  The  Eastern  Counties 
RaUway  Company  {a\  per  Martin  and  Bramwett  BB. ; 
Toomey  v.  The  London,  Brighton  and  South  Coast  Rail" 
way  Company  (b),  per  Williams  and  IVilles  J  J. 

Secondly.  The  cellar  with  the  flap  having  existed 
from  time  immemorial  as  it  was  when  the  accident 
happened,  the  presumption  is  that  the  highway  was 
dedicated  with  the  flap  in  it  The  dictum  of  Lord 
ElUnborough  in  Coupland  v.  Hardingham  {c\  which 
seems  to  the  contrary,  was  not  confirmed  in  Barnes  t. 
Ward  (rf),  nor  in  Comwell  v.  The  MetropoUian  Commis* 
sioners  of  Sewers  {e).  What  would  be  an  obstruction  if 
newly  erected  on  a  highway  is  lawful  if  it  be  ancient ; 
1  Russ.  on  Crimes,  by  Greaves,  3d  ed.,  p.  847,  citing 
1  [2]  Hawk.  P.  C.  [by  Leach],  book  i.  ch.  75.  s.  9.,  and 
ch.  76.  8.  146. ;  Bateman  v.  Burge(f) ;  16  Ftn.  Abr.  27. 
**  Nusance,"  (G),  pi.  18.  in  margin,  citing  Lill.  Pr.  Reg. 
Nusance,  246,  in  which  Robins's  Case,  Trin.  8  W.  3. 
C  B.  is  cited.  [He  also  cited  Hardcastk  v.  The  South 
Yorkshire  Railway  and  River  Dun  Company  {g),  Blyth 
V.  Topham{h),  Hounselly,  Smyth  {i).] 

The  plaintiff  in  person  supported  the  rule. 

Cur.  adv.  vuli. 

(a)  AH.^N,  781.  785,  786.  (h)  3  C.  B,  N,  8  146.  150. 

(c)  3  Campb.S^.  (d)  9  C.  A  392. 

(e)  10  Exch,  771.  774.  775.  {f)QC.^P.  391. 

{g)  4H.4'N.  67.  (h)  Cro.  Jae.  15a 

(0  7  a  B.  h\  S.  731. 


XXV.    VICTORIA.  iio 

1802. 
Cooper  against  Walkea. 


The  declaration  alleged  that  the  defendant  wrong- 
faUyj  negligently  and  improperly  plaeedj  and  caused  to 
be  placed^  in  a  public  street  or  thoroughfare^  called 
Cfirutopher  Street^  certain  stone  atepsj  so  that  the  aame 
became  and  were  an  obstruction  and  hindrance  to 
persons  using  the  street^  and  dangerous  to  persons 
passing  along  it  at  night;  and  that  the  plaintiff  was 
passing  along  the  street  by  night,  as  abe  lawfijly  mighty 
after  the  said  atone  Btepa  had  been  so  placed  by  the 
defendant  in  the  street,  and  had  been  left  unguarded 
and  nnfenced  by  him,  whilst  they  were  dangerous  to 
persons  passing  along  the  said  street  by  night,  when 
her  foot  struck  against  the  stone  steps;  and  the  plaintiff 
wasj  by  means  of  the  premises,  and  of  the  negligent, 
WTongf rd  and  improper  conduct  of  the  defendant  in  that 
behalf,  thrown  down,  and  her  thigh  was  broken,  &a 

Pleas.  First,  not  guilty;  second,  except  as  to  the 
negligence  alleged,  that  the  said  highway,  before  and  at 
the  time  when  it  was  lowered  as  thereinafter  mentioned^ 
and  at  the  time  of^  &&,  was  subject  to  the  right  of 
the  occupiers  for  the  time  [being]  of  a  bouse  adjoin- 
ing it  J  to  have  steps  standing  in  the  highway  on  a 
certain  part  thereof,  and  leading  up  to  the  outer 
door  of  the  said  houac  for  the  convenient  occupation 
thereof,  all  persons  passing  along  the  highway  being 
entitled  to  pass  on  foot  over  the  said  steps,  as  part  of 
the  said  highway,  but  not  to  remove  the  steps,  the 
highway  beiug  at  the  part  thereof  which  was  occupied 
by  sach  steps  a  way  for  foot  passengers  over  the  said 
steps,  which  steps  were  part  of  the  said  honse.  That 
before  the  said  time  when,  and  while  the  said  highway 
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1862.  was  such  an  highway  as  aforesaid,  and  so  subject  as 
Qoo^n^  aforesaid,  and  while  certain  old  steps  were  lawfully 
WjLikm,  standing  on  the  said  part  of  the  said  highway  leading 
to  the  said  outer  door  for  the  convenient  occupation 
of  the  said  house,  being  the  steps  which  the  occupier 
of  the  house  had  a  right  to  have  there  as  aforesaid^ 
the  vestry  of  the  parish  of  St  Matthew,  BethnaU  Chreen, 
wherein  the  said  highway  was  situate,  having  lawful 
authority  [so]  to  do,  and  under  and  by  virtue  of  the 
Act  of  Parliament  for  the  local  management  of  the 
metropolis  (18  &  19  Vict  e.  120.),  lowered  the  level 
of  the  said  highway  round  the  said  part  of  the  said 
highway,  whereby  it  became  necessary  for  the  conve- 
nient occupation  of  the  said  house,  that  the  old  steps 
leading  to  the  outer  door  thereof  as  aforesaid  should  be 
taken  down,  and  other  steps  placed  in  the  said  part  of 
the  said  highway,  so  as  that  none  of  the  steps  leading 
to  the  said  outer  door  should  be  of  an  inconvenient 
height,  as  one  of  the  old  steps  would  have  been  after 
the  said  lowering;  whereupon  the  defendant,  for  the 
making  of  the  steps  to  the  said  outer  door  convenient 
for  the  occupation  of  the  said  house,  did  at  the  request 
and  by  the  authority  of  the  occupier  of  the  said  house, 
who  was  also  in  possession  of  the  said  steps  as  part 
thereof,  take  down  the  old  steps,  and  place  steps  on  the 
said  part  of  the  said  highway  on  which  the  old  steps 
stood  as  aforesaid,  such  new  steps  being  steps  leading 
to  the  said  house  for  the  convenient  occupation  of  the 
said  house,  and  conveniently  constructed  for  the  purpose 
aforesaid,  and  in  all  respects  lawfully  constructed.  That 
the  taking  down  the  old  steps  and  the  placing  of  new 
steps  as  aforesaid,  of  the  construction  aforesaid,  was  all 
done  with  the  sanction^  consent,  approbation  and  au- 
thority of  the  said  vestry.     That  the  new  steps  were 


proper  steps  to  be  so  placed  in  the  said  part  of  the  said        1862. 
highway  as  aforesaid^  for  the  purpose  aforesaid,  and       Cooper 
caused  no  greater  obstruction^  hindrance,  inconvenience      Walkbr. 
or  danger  to  persons  passing  along  the  lowered  high** 
way  than  did  the  old  steps  cause  to  persons  passing 
along  the  highway  before  it  was  lowered. 

Issues  thereon. 

On  the  trial,  before  HUl  J.,  at  the  Middlesex  Sittings 
after  Trinity  Term  in  1861,  the  jury  found  a  verdict 
for  the  phdntifip  on  the  plea  of  not  guilty,  and  for  the 
defendant  on  the  issue  joined  on  the  second  plea.  In 
the  following  Michaelmas  Term  {November  2d), 

WooUett  obtained  a  rule  calling  upon  the  defendant  to 
shew  cause  why  the  judgment  should  not  be  entered  for 
the  plaintiff  on  the  second  plea  non  obstante  veredicto. 

The  rule  was  argued,  in  Easter  Term,  May  13th, 
1862 ;  before  Cockburn  C.  J.,  Crompton,  Blackburn 
and  Mellor  J  J., 

Mills  and  H.  James  shewed  cause. — ^It  must  be  sup- 
posed that  the  street  was  dedicated  to  the  public,  subject 
to  the  right  of  the  occupier  of  the  defendant's  house  to 
have  steps  standing  there ;  and  the  defendant  had  a  right 
to  replace  them  after  they  had  been  removed  for  the 
purpose  of  lowering  the  street  The  public  have  still 
tha  same  use  of  the  street  which*  they  have  ever  had,  or 
which  they  have  a  right  to»  [They  referred  to  stat. 
18  &  19  Vict  €.  120.  s,  9a  and  cited  Le  Neve  v.  The 
Vl^stry  of  Mile  End  OH  Town  (a\  on  sects.  119  and 
120  of  the  same  statute,  WeUbeloved  mi  Highways,  440, 
Jarvis  y.  Dean  (^),  Elwood  v.  Bullock  (c)  and  Lethbridge 
v.  Winter  (d>] 

(a)  8E.^B.  1054.  (ft)  3  Bin^.  447,   S,  CAl  B.  Moo.  Sm. 

{e)  6  Q.  B.  383.  {4)  1  Cam^h.  263.  note  (fr). 


I 


1862.  JFooilett,  in  support  of  the  rule.— There  cannot  be  a 

CoopBB  dedication  of  a  highway  with  a  right  to  maintain  upon  it 
Wauceb.  *^  obstruction  Vhich  would  be  a  nuisance  at  common  law ; 
consequently^  the  jury  having  found  a  verdict  for  the 
plaintiff  upon  the  plea  of  not  guilty,  the  all^;ation  in  the 
declaration  that  these  steps  were  dangerous,  and  there- 
fore a  nuisance  at  common  law,  must  be  taken  to  have 
been  proved.  [He  cited  1  Hawk.  P.  C,  by  Cunoood, 
p.  700,  book,  1  ch.  82,  s.  8,  referring  probably  to  Reg.  v. 
Watts  {a)',  Morant  v.  Chamberlin  {b)  ;  Coupland  v.  Hard- 
ififfliam  {c)  ;  Jacob  HalFs  Case  (</).] 

Cur.  adv.  tTuft. 

Blackburn  J.  (June  13th)  delivered  the  judgment  of 
the  Court 

The  decision  in  both  these  cases  depends  upon  the 
same  question  of  law. 

[His  Lordship,  after  stating  the  facts  and  the  reserva- 
tion at  the  trial  in  Fisher  v.  Prowse^  proceeded.]  A  rule 
nisi  to  enter  the  verdict  for  the  plaintiff  was  obtained ; 
against  which  cause  was  shewn  by  Mr.  Brown  in  the 
Sittings  after  last  Trinity  Term,  before  my  Lord  and 
myself,  the  plaintiff  appearing  in  person  in  support  of 
the  rule  in  Michaelmas  Term. 

We  think  we  must,  on  this  reservation,  coupled  with 

the  evidence,  take  it  to  have  been  proved  that  there  was 

no  negligence  on  the  part  of  the  plaintiff  contributing 

to  the  accident,  and  that  the  flap  did  cause  obstruction 

to  the  footway  to  such  an  extent  that  if  the  flap  had 

been  put  down  for  the  first  time,  after  the  highway  was 

dedicated  to  the  public,  it  would  have  been  a  nuisance 

for  the  consequences  of  which  those  who  maintained 

(a)  1  aalk.  357.  (b)  6  A  #  JV.  541. 

{c)  3  Campb.^  d9a  {d)  1  Vent,  169. 


the  nuisance  would  have  been   responsible.     On  the        1862. 
other  hand^  we  must  take  it  to  have  appeared  that  the       fisheb 
flap  continued  in  its  original  condition^  and  that  the      pbowsb. 
defendant  had  not  altered  it  or  suffered  it  to  get  out  of      coopeb 
repair^  so  as  to  increase  the  danger  and  obstruction      walksb. 
beyond  what  always  must  have  existed  since  it  was  there. 
And  we  think  that^  on  its  being  shewn  that  the  cellar 
flap  had  existed' in  its  present  condition  as  far  back  as 
living  memory  went^  the  jury  ought  to  draw  the  conclu- 
sion that  it  had  existed  as  long  as  the  street^  and  that 
the  dedication  of  the  way  to  the  public  was  with  this 
cellar  flap  in  it^  and  subject  to  the  reservation  of  its 
being  continued  there^  so  far  as  by  law  the  highway 
could  be  subject  to  it.     It  seems  to  us^  therefore^  that 
the  question  reserved  was  whether^  after  the  dedication 
of  the  highway,  the  maintenance  of  such  an  ancient 
cellar  flap  was  unlawful. 

During  the  pendency  of  the  rule  in  this  case  of  Fisher 
V.  Prowse,  a  rule  nisi  had  been  obtained  in  the  other  case 
of  Cooper  v.  Walker,  and  as  the  same  question  arose  in 
that  case,  we  delayed  judgment  mFishery.  Frowst  till  after 
the  case  of  Cooper  v.  Walker  should  have  been  argued. 

In  Cooper  v.  Walker  the  plaintiff  declared  against 
the  defendant  for  negligently  and  improperly  placing 
in  a  public  street  certain  stone  steps,  so  that  the  same 
became  and  were  an  obstruction  and  hindrance  to 
persons  using  the  street,  and  dan^gerous  to  persons 
passing  along  it  at  night,  and  averred  that  the  plain- 
tiff, pas»ng  along  the  street,  fell  over  them  and  was 
injured.  The  defendant,  in  addition  to  the  plea  of 
not  guilty,  pleaded  a  second  plea,  on  which  the  present 
question  arises. 

This  plea  was  that  the  street  was  subject  to  the  right 
vol.  II.  Be  b.  &  a. 
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of  the  occupiers  of  a  house  adjoiniug  it  to  have  steps 
standing  in  the  highway  on  a  part  thereof^  and  leading 
up  to  the  outer  door  of  the  said  house^  all  persons  passing 
along  the  highway  being  entitled  to  pass  on  foot  orer 
the  said  steps  as  a  part  of  the  highway,  but  not  to 
remove  the  said  steps,  the  highway  being  at  the  part 
thereof  which  was  occupied  by  such  steps  a  way  for  foot 
passengers  over  the  said  steps,  which  steps  were  part  of 
the  said  house.  The  plea  then  proceeded  to  shew  that 
the  street  was  lowered  under  The  Metropolis  Local 
Management  Act,  18  &  19  Vict.  c.  120. ;  that,  in  so  doing, 
the  old  steps  were  necessarily  removed,  and  the  present 
steps  placed  in  their  room ;  and  it  was  averred  that  the 
new  steps  were  placed  on  the  same  part  of  the  highway 
on  which  the  old  steps  had  stood,  and  nowhere  else ;  and 
that  they  were  proper  steps,  and  caused  no  greater 
obstruction,  hindrance,  inconvenieace  or  danger  to  per- 
sons passing  along  the  lowered  highway  than  did  the  old 
steps  to  persons  passing  along  the  highway  before  it  was 
lowered.     Issue  was  joined  on  these  pleas. 

On  the  trial,  before  my  brother  Hill,  the  jury  found 
for  the  plaintiff  on  the  plea  of  not  guilty,  but  for  the 
defendant  on  the  second  plea.  Mr.  JVoolleti,  having 
obtained  a  rule  nisi  for  judgment  non  obstante  vere- 
dicto, cause  was  shewn  against  this  rule  in  last  Term, 
before  my  Lord  Chief  Justice,  my  brothers  Cramptam 
and  MelloTf  and  myself.  No  damages  had  been  assessed 
at  the  trial ;  so  that,  if  we  thought  the  plea  bad  after  ver- 
dict, the  rule  could  not  have  been  made  absolute  in  this 
form,  thongh  probably  it  might  have  been  moulded  so  as 
to  afford  an  opportunity  for  a  new  trial;  but  this  we  need 
not  consider,  as  we  are  of  opinion  that  the  plea  is  good. 

It  was  hardly  disputed  on  the  argument  before  us, 
that  if  the  former  highway  was  subject  to  a  right  on  the 


part  of  the  occupiers  of  the  defendant's  house  to  keep 
steps  in  it  without  their  beings  although  to  some  extent 
ohstructingthe  highway^  a  nuisance  or  illegal^  the  lowered 
highway  must  be  subject  to  a  similar  right :  the  main 
contention  was  that  no  such  right  could  exist  in  law. 

The  plea  of  not  guilty  having  been  found  for  the 
plaintiff  we  must  take  it  to  have  been  proved  that  the 
steps  in  question  were  so  far  an  obstruction  and  hin- 
drance and  dangerous  to  passengers  that,  if  they  had 
been  placed  on  the  highway  after  its  dedication,  they 
would  have  been  improper  and  a  nuisance,  so  that  the 
party  placing  them  there  would  have  been  responsible 
for  any  damage  thence  arising.  We  must  construe  the 
plea  as  confessing  this,  but  avoiding  it  by  shewing  that 
the  highway  was  subject  to  the  right  to  keep  such  steps 
there,  and  we  think  that,  after  verdict,  this  is  sufficient, 
if  in  point  of  law  there  can  be  such  a  private  right  in  a 
highway.  This  depends  on  the  same  principle  as  Fisher 
V.  Prowse, 

The  law  is  clear  that,  if  after  a  highway  exists  any- 
thing be  newly  made  so  near  to  it  as  to  be  dangerous  to 
those  using  the  highway — such,  for  instance,  as  an  exca- 
vation, Barnes  v.  Ward  (a),  this  will  be  unlawful  and  a 
nuisance ;  as  it  also  is  if  an  ancient  erection,  as  a  house, 
is  suffered  to  become  ruinous,  so  as  to  be  dangerous^  Regi, 
V.  Watts  {b)-f  and  those  who  make  or  maintaiD  the  Dui- 
sanoe  in  either  case  are  liable  for  any  damage  austamed 
thereby,  juat  as  much  as  if  the  nuisance  arose  from 
an  obstruction  in  the  highway  itself ;  but  the  question 
still  remains,  whether  an  erection  or  excavation  already 
existing,  and  not  otherwise  unlawful^  becomes  unlawful 
when  the  land  on  which  it  exists,  or  to  which  it  is 
(«)  2  C^.  B,  a*2,  (h)  1  mi\  357. 
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immediately  contiguouB,  is  dedicated  to  the  public  as  a 
way,  if  the  erection  prevents  the  way  from  being  ao 
convenient  and  safe  as  it  otherwise  would  be  j  or  whe- 
ther, on  the  contraryj  the  dedication  must  not  be  taken 
to  be  made  to  the  public,  and  aecepted  by  them,  subject 
to  the  inconvenience  or  risk  arising  from  the  existing 
fitate  of  things.  We  think  the  latter  is  the  correct  view 
of  the  law.  It  is,  of  course,  not  obligatory  on  the 
owner  of  land  to  dedicate  the  use  of  it  as  a  highway  to 
the  public.  It  is  equally  clear  that  it  is  not  compulsory 
on  the  public  to  accept  the  use  of  a  way  when  offered  to 
them.  If  the  use  of  the  soil  as  a  way  is  offered  by  the 
owner  to  the  public  under  given  conditions  and  subject 
to  certain  reservations^  and  the  public  accept  the  use 
under  Buch  cir  cum  stances,  there  can  be  no  injustice  in 
holding  them  to  the  terma  on  which  the  benefit  was 
conferred*  On  the  other  hand,  great  injustice  and 
hardship  would  often  arise  if,  when  a  public  right  of 
way  has  been  acquired  under  a  given  state  of  circum- 
Btancea,  the  owner  of  the  soil  should  be  held  bound  to 
alter  that  state  of  circumstances  to  his  own  disad- 
vantage and  loss,  and  to  make  further  concessions  to 
the  public  altogether  beyond  the  scope  of  his  original 
intention.  More  especially  would  this  be  the '  case 
when  public  rights  of  way  have  been  acquired  by  mere 
UBer.  For  instance,  the  owner  of  the  bank  of  a  canal  or 
sewer  may,  without  considering  the  effect  of  what  he  is 
doing,  permit  passengers  to  pass  along  until  the  public 
have  acquired  a  right  of  way  there.  It  is  often  hard 
upon  him  that  the  public  right  should  have  been  thus 
acquired ;  it  would  be  doubly  so  if  the  consequence  were 
that  he  was  bound  to  fiU  up  or  fence  off  his  canaL 
Tlie  question  whether  the  owner  of  the  soil  is  under 


such  an  obligation  arose  in  Comtoell  v.  The  Metropolitan         1862. 
Commissioners  of  Sewers  {a).     Alderson  B.  there  says,        YimT 
p.  774,  "  Suppose  there  is  an  inclosed  yard,'  with  several       paJ^gj 
dangerous  holes  in  it,  and  the  owner  allows  the  public       Coopjni 
to  go  through  the  yard,  does  that  cast  on  him  any  obli-      Walkvb. 
gation  to  fill  up  the  holes?     Under  such  circumstances 
caveat  viator/^    And  Parke  B.  says,  ''This  is  not  the 
case  of  a  new  sewer,  and  therefore  we  may  dispense 
with  the  consideration  of  what  the  Commissioners  are 
bound  to  [do  when  they  make  a  sewer.     This  is  an 
ancient  sewer,  which  has  existed  with  the  highway  time 
out  of  mind,  and  therefore  the  public  have  only  a  right 
to  the  highway  subject  to  the  sewer." 

The  case  of  Coupland  v.  Hardingham  {h\  on  which  the 
plaintiffs  in  the  present  cases  principally  relied,  was  cited 
in  the  argument  in  Comwell  v.  The  Metropolitan  Commis- 
sioners of  Sewers  {a).  Martin  B.  observes  on  it,  p.  775,  that 
"  in  all  probability  the  road"  in  that  case  "  had  been  used 
long  before  the  house  was  built."  The  statement  of  facts 
in  the  report  in  3  Campb,  398  is  perhaps  scarcely  consis- 
tent with  this  explanation,  as  it  is  there  stated  that "  the 
premises  had  been  exactly  in  the  same  situation  as  far 
back  as  could  be  remembered,  and  many  years  before 
the  defendant  was  in  possession  of  them."  But  Lord 
Ellenborough  seems  to  have  directed  his  attention  princi- 
pally to  the  part  of  the  proposed  defence  grounded  on 
the  fact  that  the  defendant  did  not  liimaelf  erect  what 
was  alleged  to  be  a  nuisance*  His  ruIiEg  on  that  was 
that  he  who  maintains  a  nuisance  is  as  much  ref^ponsible 
as  if  he  had  erected  it*  If  his  attention  was  called  to  the 
other  part  of  the  defence,  which,  from  the  report^  seems  to 
have  been  raised  on  the  facts^  and  he  held  that,  though 
the  area  had  existed  with  the  highway  time  out  of  mindj 
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the  public  had  a  right  to  the  way,  not  subject  to  the 
area,  his  holding  is  inconsistent  with  the  judgment  of 
the  Exchequer,  and,  being  only  a  holding  at  nisi  prius, 
though  by  a  very  great  Judge,  it  must  yield  in  point  of 
authority  to  a  judgment  in  banc.  In  Jar  vis  v.  Dean  {a) 
the  report  leaves  it  uncertain  whether  the  area  in  that 
case  existed  before  the  dedication  of  the  way  or  not.  As 
it  is  stated  to  have  belonged  to  an  unfinished  house,  it 
probably  had  not  been  long  in  existence,  and  as  Best  C.  J. 
states,  in  his  judgment,  p.  448,  that  the  way  had  been  a 
public  thoroughfare  for  many  years,  it  seems  that  the 
way  must  have  been  more  ancient  than  the  area,  and  that 
the  present  point  could  not  therefore  have  been  raised. 
It  certainly  does  not  appear  to  have  been  raised,  and  no 
opinion  is  given  on  it. 

There  is  no  other  authority  that  has  been  brought 
to  our  notice  that  conflicts  with  the  decision  of  the  Court 
of  Exchequer.  In  Barnes  v.  Ward  (6)  the  judgment  is 
carefully  worded.  The  Court  there  say,  p.  4f20,  "  The 
result  is, — considering  that  the  present  case  refers  to  a 
newly  made  excavation  adjoining  an  immemorial  public 
way,  &C.''  This  is  not  a  dedsion  that  the  case  would  have 
been  different  if  the  way  had  been  more  recent  than  the 
excavation,  but  it  rather  implies  that  such  was  the  lean- 
ing of  the  Court.  In  Morant  v.  Chamberlin  (c),  though 
it  was  unnecessary  to  decide  the  point,  the  Court  of 
Exchequer  state  that  it  was  the  inclination  of  their 
opinion,  that  the  dedication  of  a  highway  might  in  point 
of  law  be  made  subject  to  the  reservation  of  a  private 
right  to  some  extent  interfering  with  the  public  way. 

As  was  pointed  out  in  the  course  of  the  argument, 
there  are  in  many  towns  ancient  streets  in  which  steps 

(a)  3  Bing.  447.,  ewje  S,  C.ll  B.  Moo.  354.        (h)  9  Com,  B.  392. 
(c)  %H.^N.  541. 


descending  from  the  houses  are  a  permanent  obstruction 
to  the  passengers;  while  in  the  foot  pavements  there 
are  often  flap  doors  opening  into  vaults  and  cellars^  and 
plates  opening  into  coal  cellars,  which,  when  opened,  offer 
a  temporary  obstruction  to  the  use  of  the  way,  and 
which,  therefore,  unless  justified  as  having  been  reserved 
as  of  right  on  the  dedication  of  the  way,  would  obvi- 
ously be  ill^^.  So,  in  the  country,  there  are  innumer- 
able footways  which  would  be  much  more  convenient  if 
the  ancient  stiles  were  removed  or  even  lowered.  Yet  it 
has  never  been  held,  or  even  suggested,  that  such  things 
are  illegal  and  might  be  removed  as  nuisances ;  and  it 
seems  difficult  to  say  how  they  can  be  legal  on  any  other 
principle  than  that  the  way  has  been  dedicated  subject 
to  them. 

For  these  reasons  we  think  that  in  both  cases  the  rule 
must  be  discharged. 

Rule  discharged  in  both  cases. 


1862. 


Fisher 

▼. 
Pbowss 

Coopia 
▼. 

WikLKER. 


MacFarlane  against  Norris. 


Tuesday^ 
Junt  Ito. 


U  Questioiia  of  procedure  af^  to  be  detemunGd  bj  the  lei  fori*  not  by 
the  l^x  loci  coatriaotLts. 

2.  Bt7/iblf,  til  at  £»eL-off  10  roAttcr  of  proeodure,  acd,  u  mchf  determi^ 
ntble  by  the  lex  fori* 

3^  TLe  plaintiff  »ued  a*  tmst^'o  of  the  eet&te  and  effects  of  a  hankrupt 
in  Seoilami,  under  a.  aocjuiffitmtioD  in  that  dsountry ;  for  money  reeeiTed 
fsir  the  use  of  the  plamtiff  1^  tnwt^t'  after  the  bimkniplcy,  and  for 
interest  due  from  the  ddeodant  Ut  the  plaintiff  aS"  trustee  atUrthebank- 
TUplcy,  The  defeadaat  plemied  that^  before  he  had  notice  of  the  bank- 
ruptcy, and  before  the  sequeatration,  he  gave  credit  to  the  baiikrupl  by 
becoming  the  indorsee  and  holder  l>onA  tide,  within  the  meaning  of  the 
Scokk  law,  of  a  bUl  of  exchange  drawn  by  M.  if  Co.  npon  the  bankrupt 
for  the  sum  &c.,  and  accepted  by  the  bankrupt,  which  bill  hi^eame  pay- 
able after  the  bankruptcy,  and  "  which  credit  >o  given  wait  a  crt^dit  of  a 
nature  Likely  to  end  in  a  debt  from  the  bankrupt  to  the  dei*endant,  and 
the  ii mount  of  die  ftaid  ucceptauce  wa»,  at  the  tiifie  of  the  coraniencemeut 
of  thia  suit,  and  j*till  m  due  to  the  defendant,  aad.  together  with  inter  eat 
thereon,  eqiiala  the  plaintiff's  rhiiiii :  and  the  bankrupt  gavp  crsilit  to  the 
ilefcndant  by  con^igninA  goods  to  him  for  sale  for  the  Baid  bankrupt,  and 
upon  the  terma  tlit  the  proceeds  ehould  be  remitted  and  paid  to  the 
bankrupt  in  *Si?^/nnr/,'  and  that  the  money  sought  to  be  rocovcrod  by  the 
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1862  plaiiitiff  is  die  proceeds  of  and  money  azising  firom  the  sale  of  t&e  eatd 

'__      goods  under  and  according  to  the  terms  of  the  said  consignment,  and  which 

HacFarlahb    ^^  consignment  was  of  a  nature  likelv  to  end  in  a  debt  from  the  de- 
^^  fendant  to  the  bankrupt :  and  the  defendant  says  that  he  is  ready  and 

NoKBis.  wiUinKf  and  hereby  offers,  to  set  off  the  amount  so  due  to  him,  ^e 
defendant,  as  indgrsee  and  holder  of  the  said  bill  of  exchange  as  afore- 
said, against  the  claim  of  the  plaintiff  in  respect  of  the  matter  herein 
pleaded  to,  and  that,  by  the  law  of  Scotland,  he  is  entitled  so  to  do,  and 
such  set-off  forms  an  answer  to  the  plaintiff's  claim  :*'  held,  that  the 
plea  was  good. 

^HE  declaration  stated  that  this  was  an  action  by 
the  plaintiff^  as  trustee  of  the  estate  and  effects  of 
J,  Parky  a  bankrupt  in  Scotland,  xmder  a  sequestra* 
tion  of  the  estate  and  effects  of  Park,  by  virtue  of 
the  statutes  relating  to  bankrupts  in  Scotland  and  the 
sequestration  of  the  estate  and  effects  of  bankrupts  in 
Scotland,  against  the  defendant^  for  money  payable  by 
the  defendant  to  the  plaintiff  as  trustee  as  aforesaid: 
(1)  for  goods  sold  and  delivered  by  Park  before  his 
bankruptcy  and  the  said  sequestration^  to  the  defendant 
at  his  request :  (2)  and  for  money  received  by  the  de- 
fendant for  the  use  of  Park  before  the  bankruptcy  and 
sequestration :  (3)  and  for  money  paid  by  Park  for  the 
defendant^  at  his  request^  before  the  bankruptcy  and 
sequestration:  (4)  and  for  interest  upon  moneys  due 
from  the  defendant  to  Park,  and  by  him  before  his 
bankruptcy  and  sequestration  forborne  to  the  defendant 
at  his  request :  (5)  and  for  moneys  found  to  be  due 
from  the  defendant  to  Park  on  accounts  stated  between 
them  before  the  bankruptcy  and  sequestration  :  (6)  and 
for  money  received  by  the  defendant  for  the  use  of  the 
plaintiff  as  trustee  after  the  bankruptcy :  (7)  and  for 
interest  upon  money  due  from  the  defendant  to  the 
plaintiff  as  trustee  after  the  bankruptcv,  and  by  him 
as  trustee  forborne  to  the  defendant  at  his  request 
for  long  terms :  (8)  and  for  moneys  found  to  be  due 
on  accounts  stated  after  the  bankruptcy  between  the 
plaintiff,  as  trustee,  and  the  defendant.     The  declaration 


conduded  with  an  averment  that  all  matters  happened        ^862. 
before  the  suit  to  vest  in  the  plaintiff  and  constitute  him  j£^oFablanb 

trustee  of  the  estate  and  effects  of  Park,  and  to  entitle      ^,  ▼• 

N0SBI8. 

him  to  sue  and  to  recover  in  this  action :  and  the  plain- 
tiff^ as  trustee  as  aforesaid^  and  by  virtue  of  the  said 
statutes,  claimed  5000/. 

The  fourth  plea  was  as  follows  :  *'  The  defendant,  as 
to  Hie  sum  of  311/.  175.  Qd.,  parcel  of  the  money  claimed 
in  the  sixth  and  seventh  counts  of  the  declaration,  says 
that,  before  he  had  notice  that  the  said  J.  Park  had 
become  bankrupt,  and  before  any  sequestration  of  the 
estate  and  effects  of  the  said  J.  Park,  the  defendant 
gave  credit  to  the  said  J.  Park  by  becoming  the  indorsee 
and  holder  bona  fide,  within  the  meaning  of  the  Scotch 
law,  of  a  bill  of  exchange,  drawn  by  Mousley  §•  Co.  upon 
the  said  J,  Park,  for  the  sum  of  300/.,  and  accepted  by 
the  said  J.  Pari,  and  which  said  bill  became  due  and 
payable,  according  to  the  tenor  and  effect  thereof,  after 
the  said  J,  Park  had  become  bankrupt,  and  which  credit 
so  given  by  the  defendant  to  the  said  J.  Park  as  afore- 
said was  a  credit  of  a  nature  likely  to  end  in  a  debt 
firom  the  said  J.  Park  to  the  defendant,  and  the  amount 
of  the  said  acceptance  was,  at  the  time  of  the  com- 
mencement of  this  suit,  and  still  is,  due  to  the  defendant, 
and,  together  with  interest  thereon,  equals  the  plaintiff's 
ckimj  to  which  ibis  plea  ig  pleaded :  and  the  defendaut 
further  says  that,  before  he  had  notice  that  the  said  J. 
Park  had  become  baiikruptj  and  before  any  sequestration 
of  the  estate  and  effects  of  the  said  X  Park,  the  said 
y.  Park  gave  credit  to  the  defendant  by  consigning 
goods  to  hira  for  sale  for  the  said  J^  Park,  and  upon  tLe 
terms  that  tbe  proceeds  should  be  remitted  and  paid  to 
the   said  J,  Park  in   Smlland :    and   that  tLe   money 
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1862.  sought  to  be  recovered  by  the  plaintiff  in  the  said  sixth 
MaoFaelank  *^^  seventh  counts  of  the  declaration^  and  as  to  which 
this  plea  is  pleaded^  is  the  proceeds  of  and  money  arising 
from  the  sale  of  the  said  goods  under  and  according  to 
the  terms  of  the  said  consignment^  and  which  said  con- 
signment was  of  a  nature  or  likely  to  end  in  a  debt  from 
the  defendant  to  the  said  •/'.  Park:  and  the  defendant 
says  that  he  is  ready  and  willing,  and  hereby  offers,  to 
set  off  the  amount  so  due  to  him,  the  defendant,  as  in- 
dorsee and  holder  of  the  said  bill  of  exchange  as  afore- 
said, against  the  claim  of  the  plaintiff  in  respect  of  the 
matter  herein  pleaded  to,  and  that,  by  the  law  of  Scat" 
land,  he  is  entitled  so  to  do;  and  such  set-off  forms  an 
answer  to  so  much  of  the  plaintiff's  claim  as  this  plea  is 
pleaded  to/' 

Demurrer,  and  joinder  in  demurrer. 

Dr.  PhilUmore  {Aspland  with  him),  in  support  of  the 
demurrer. — The  plea  proceeds  on  the  assumption  that 
the  Scotch  law  is  applicable  to  the  present  case;  and 
that,  by  that  law,  the  defendant  is  entitled  to  set  off 
a  cross  claim  against  that  portion  of  the  declaration 
to  which  it  is  pleaded. 

Set-off  is  matter  of  procedure,  and,  as  such,  must 
be  determined  by  the  lex  fori,  which  in  this  case  is 
the  English  law.  The  point  has  not,  indeed,  been  ex- 
pressly decided  in  England,  but  many  authorities  recog- 
nise the  law  to  be  so.  In  Dan  v.  Lippman  (a),  Lord 
Brougham,  p.  20,  says :  *'  The  law  of  the  country  where 
the  contract  is  to  be  enforced,  must  prevail  in  enforcing 
such  contract,  though  it  is  conceded  that  the  lex  loci 
contractus  may  be  referred  to  for  the  purpose  of  ex- 

(a)  5  a.  iF.  1. 


pounding  it.      If^  therefore^  the  contract  is  made  in        1862. 
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one  country  to  be  performed  in  a  second^  and  is  en-  HacF^blanb 
forced  in  a  third,  the  law  of  the  last  alone,  and  not  No&ris. 
of  the  other  two,  will  govern  the  case/'  In  Leroux  v. 
Brofwn  (a)  it  was  held  that  an  action  will  not  lie  in  this 
country  to  enforce  an  oral  agreement  made  in  a  foreign 
country,  though  valid  there,  which,  if  made  here,  could 
not  have  been  sued  on  by  reason  of  the  Statute  of 
Frauds. 

There  are,  however,  several  foreign  authorities  on  this 
point.  In  Story  s  Conflict  of  Laws,  §  575,  5th  ed. : 
''The  admissibility  of  the  set-off  is  to  be  governed 
entirely  by  the  lex  fori,  and  not  by  the  lex  loci  con- 
tractus :^'  for  which  he  cites  The  Batik  of  Galliopolis  v. 
Trimble  {b),  in  which  the  Court  say,  at  p.  601  :— "  Set- 
off is  a  mode  of  defence,  essentially,  not  a  part,  connected 
with  the  remedy,  which  according  to  the  well  settled 
and  imiversal  doctrine  is  governed  by  the  law  of  the 
forum,  and  not  by  the  lex  loci  contract&s.  The  forms  of 
remedies,  the  modes  of  proceeding  and  the  execution  of 
judgments,  are  to  be  regulatecl  solely  and  exclusively  by 
the  laws  of  the  place  where  the  action  is  instituted.'' 
In  4  KcTit  Com.y  §  458,  7th  ed. : — ''  Parties  are  presumed 
to  contract  in  reference  to  the  laws  of  the  country  in 
which  the  contract  is  made,  and  where  it  is  to  be  paid, 
unle^  otherwise  expressed  j  the  maxim  is,  that  locua 
contractus  regit  nctutiij  uiileBa  the  intention  of  the 
parties  to  the  contract  be  clearly  shewn*  The  rule  stated 
in  Huher  relative  to  L*on tracts  made  in  one  country,  and 
put  in  suit  in  the  Courts  of  another,  is  the  true  rule,  and 
one  which  the  Courts  follow,  viz.  the  interpretation  of 

(fl)  12  a  B.  801. 

{h)  tJ  B.  Mfmn?f,  590  {Ajfjr^ui  fWr*  in  Kentucky,) 
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1862.        the  contract  is  to  be  governed  by  the  law  of  the  country 

MaoFarlane   ^bere  the  contract  was  made ;  but  the  mode  of  suing 

N0ERI8.      "^^  ^^®  ^^^  ^^  8wiiig>  i^^t  be  governed  by  the  law 

of  the  country  where  the  action  is  brought"     [He  also 

cited  Gibbs  v.  Howard  (a).] 

In  Green  v.  Farmer  {0)  Lord  Mansfield  said,  p.  2220-1 : 
— "  Natural  equity  says,  that  cross  demands  should  com- 
pensate each  other,  by  deducting  the  less  sum  firom  the 
greater;  and  that  the  di£ference  is  the  only  sum  which  can 
be  justly  due.  *  *  *  Where  there  were  mutual  debts 
unconnected,  the  law  said  they  should  not  be  set  off;  but 
each  must  sue.  And  Courts  of  equity  followed  the  same 
rule,  because  it  was  the  law :  for,  had  they  done  otherwise, 
they  would  have  stopped  the  course  of  law,  in  all  cases 
where  there  was  a  mutual  demand.  The  natural  sense 
of  mankind  was  first  shocked  at  this,  in  the  case  of 
bankrupts :  and  it  was  provided  for  by  4  Ann,  c.  17. 
*.  11.,  and  5  G.  2.  c.  80.  *.  28.''  In  2  Path,  an  ObUg.^ 
by  Evansy  App.  No.  18,  p.  112,  after  citing  this  case, 
it  is  said : — *'  The  doctrine  which  was  thus  introduced 
into  the  law  of  England^  partakes  very  much  of  the 
nature  of  compensation  in  dvil  law ;  but  there  is  this 
material  difference,  that  the  debts  are  not  in  them- 
selves and  of  right  balanced  and  extinguished;  that 
the  right  of  set-off  is  merely  a  defence  to  an  action  for 
the  debt.''  [He  also  cited  Oulds  v.  Harrison  (c),  and 
Crompton  J.  referred  to  Burrough  v.  Mass  (rf).]  [^Black- 
hum  J.  The  facts  disclosed  in  this  plea  shew  a  case  of 
mutual  credit  in  bankruptcy,  which  is  a  very  different 
thing  from  a  set-off,  and  which  existed  long  before  the 
Statutes  of  Set-off.     In  1  Christ.  Bankrupt  Law,  p.  500, 

(a)  2  New  Harrvpshire  Bep.  296.  {h)  2  Burr,  2214. 

(r)  10  Exch.  572.  (rf)  10  J5.  #  C  558. 
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2d.  ed.,  which  contains  more  information  on  the  his-         1862. 

tory  of  bankruptcy  than  any  book  I  know^  it  is  stated  MacFablane 

that^  at  the  time  of  1  Ja/c.  1.  c.  15.,  the  Commissioners       Norrm. 

only  assigned  the  balance  of  the  debts  between  the 

parties.    In  proof  of  this^  he  cites  Anon.  {a\  and  Chapman 

v.  Derby  {b\  and  says  that  the  4  &  5  Ann,  c.  17.  s.  11. 

first  mentions  the  balance  and  adjustment  of  the  accounts 

between  the  bankrupt  and  his  debtor.]    The  Scotch 

bankrupt  law  is  regulated  by  the  19  &  20  Vici.  c.  79., 

which  repeals  and  re-enacts  the  2  &  3  Vid.  c.  41.,  both 

of  which  are  Imperial  statutes,  and  neither  contains  any 

provision  equivalent  to  the  mutual  credit  clauses  of  the 

English  Bankrupt  Act.     [^Cockbum  C.  J.     Is  not  this  a 

case  of  mutual  credit  according  to  the  English  law  as 

well  as  the  Scotch  f   If  so,  the  defence  is  good,  although 

the  Scotch  law  has  been  unnecessarily  brought  into  the 

plea,  and  the  allegation  of  it  may  therefore  be  rejected 

as  sturplusage.]      The  English  law  might  have  been  a 

defence  if  so  pleaded,  but  the  defendant  has  elected  to 

rely  on  the  Scotch  law.     Besides,  this  matter  is  pleaded 

as  a  set-off,  not  as  a  discharge  by  way  of  mutual  credit. 

[  Wightman  J.     That  is  an  informal  mode  of  stating  the 

same  matter.    I  feel,  however,  a  difficulty  about  one 

thing,  namely,  that  to  constitute  mutual  credit  within 

the  bankrupt  laws,  the  credit  must  have  been  with  the 

bankrupt ;  here  it  was  afker  the  bankruptcy.]     (He  was 

tlien  stopped.) 

F.  M,  White,  contra. — Admitting  the  principle  that 
the  mode  of  remedy  is  to  be  determined  by  the  lex  fori, 
it  is  very  doubtful  if  set-off  can  be  looked  on  as  a  mere 

(«)  1  Mod,  215.  (A)  2  Vern.  117. 
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1862.  mode  of  remedy.  In  the  passage  which  has  been  cited  from 
MacFablanb  Story's  Confi,  Laws,  §  575, 5th  ed.,  the  author  having  given 
NOHRI9.  *^  ^^^  authority  The  Bank  of  Galliopolis  v.  Trimble  (a), 
adds,  ''  But  see  Bliss  v.  Houghton,  13  New  Hampshire  R. 
123,  and  Harrison  v.  Edwards,  12  Vermont  R.  648,'' 
both  of  which  seem  in  conflict  with  the  former  case. 
In  Harrison  v.  Edwards  (h)  the  Court  say,  ^'It  is  a 
well  settled  rule,  in  regard  to  the  construction  of  con- 
tracts, that  their  validity  and  extension,  as  well  as  per/or^ 
mance  or  release,  must  be  determined  by  the  law  of  the 
place  of  contract.  These  incidents  are  to  be  determined 
by  that  law,  for  the  reason  that  the  parties  are  presumed 
to  have  contracted  with  reference  to  that  law  only,  and, 
to  determine  these  matters  by  the  law  of  any  other  place, 
would  be  to  contravene  the  probable  intention  of  the 
parties.  ....  It  is  true,  indeed,  that  the  mode  of 
trial,  by  which  is  meant  the  form  of  pleading,  the  quality 
and  degree  of  evidence,  and  the  mode  of  redress,  must 
always  be  determined  by  the  law  of  the  place  of  trial. 
Ho  forum,  in  which  a  remedy  is  given  to  foreigners,  or 
upon  foreign  contracts,  is  expected  to  adopt  the  forms  of 
trial  of  the  foreign  country.  Hence,  in  the  present  case, 
the  mode  of  pleading  or  proving  this  payment,  or  set-off, 
must  be  determined  by  our  law  now  in  force,  and  not  the 
law  in  force  at  the  time  the  transactions  happened ;  but 
the  effect  of  the  defence  in  precluding  a  recovery,  whether 
as  a  payment  or  offset,  must  be  determined  by  the  lex 
loci  contractus"  Lodge  v.  Phelps  (c),  Ory  v.  Winter  (rf), 
shew  that  matter  of  substantive  defence,  such  as  pay- 

(a)  C  A  Monroe,  601  {Kentucky  Reporte.) 
{h)  12  Vermont  Bep.  648. 

(c)  1  Johns,  Cases,  139  (New  York  Reports.) 

(d)  4  Martin,  N.  8.  277  (Louisiana  Eeports,) 
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ment,  Karnes  on  Equity,  lib.  3,  c.  8,  belong  to  the  lex         18(>2. 

loci  contractils ;  and  a  set-oflf  is  treated  as  payment  by  ^^jjFablah* 

Poihier,  Obi.  part  3,  ch.  4,   §  590.      Allen  v.  Kemble  (a) 

shews  that  such  a  set-off  as  this  is  to  be  looked  on  as 

part  of  the  matter  which  the  parties  must  be  supposed 

to  have  had  in  contemplation  at  the  time  of  the  contract. 

In  Williams,  app.,  v.  Wheeler,  resp.  (^),  Erie  C.  J.  and 

Willes  J.  throw  doubt  on  Leroux  v.  Brown  (c).     [5/acA- 

bum  J.,  referred  to  Rose.  Civil  Evid.  757, 10th  ed.] 

The  plea  shews  matter  which  constitutes  a  defence  by 
the  Scotch  law^  and^  if  so^  it  is  a  defence  here,  although, 
as  the  money  was  not  received  previous  to  the  bank- 
ruptcy, it  would  not  be  a  defence  within  the  English 
law  of  mutual  credit ;  12  &  13  Vict.  c.  106.  *.  171. 

Dr.  Phillimore,  in  reply.— -Payment  is  a  matter  ex  post 
facto,  and  therefore  cannot  depend  on  the  lex  loci  con- 
tractus. In  BelFs  Principles  of  the  Law  of  Scotland, 
ch.  20,  p.  223,  5th  ed.,  set-off  is  treated  throughout  as 
''compensation.^'  In  the  passage  from  Pothier  relied 
on  by  the  other  side,  he  is  speaking  of  the  civil  law, 
which,  although  the  Scotch  law  has  adopted,  it  is  with 
considerable  limitation.  Allen  v.  Kemble  (a)  was  decided 
on  the  principle  that  the  successive  indorsers  of  a  bill 
of  exchange  are  liable  on  it,  according  to  the  law  of  the 
place  of  the  indorsement,  each  indorsement  being  in 
fact  a  new  drawing  ;  and  that  case  is  80  treated  in  Stori/^s 
Conflict  of  Lawn,  §  314,  5th  ed,,  note  (4), 

CoCKBURN  C.  J.     Our  judgment   must  be  for  the 

defendant. 

{a)  eMc.EC.C.S\^  {*J  BC.  B.  N.  S.2m.m.m4.  SIB, 

{r)  12  Oft*,  if,  801, 


1862.  I  aaaume,  for  the  present  purpose,  that  Dr.  PhilUmort 

UaoF^klxsm  ^  T^gT^t  in  his  contentioii  that  set-off  is  mere  matter  of 
N0RRI8.  procedure ; —  not  of  substance  of  the  contract  between 
the  parties ;  and,  consequently,  must  be  governed  by 
the  lex  fori.  I  do  not  know  that  it  is  necessary  to 
decide  this  point  on  the  present  occasion,  and  certainly 
something  may  be  said  on  both  sides;  but  on  the  whole 
I  incline  to  that  opinion.  For  although,  as  matter  of 
equity  and  justice,  if  a  man  owes  another  100/.  and  the 
defendant  has  a  counter  claim  of  50/.  the  balance  is  all 
that  the  creditor  can  fairly  ask  for,  yet  I  cannot  say 
that  that  state  of  things  is  to  be  considered  as  part  of  the 
original  obligation  incurred  by  the  debtor.  He  has  his 
remedy  by  action  to  recover  the  amount  of  his  own 
claim,  and  it  is  only  by  the  intervention  of  the  law  that 
he  acquires  a  different  one  by  treating  the  claim  and 
counter  claim  as  forming,  together,  one  thing. 

I  think,  however,  that  it  is  unnecessary  to  enter  further 
into  this  question ;  for  my  view  of  this  case  is  deter^ 
mined  by  what,  I  think,  is  the  effect  of  the  plea  with 
reference  to  Scotch  law,  namely,  that,  by  that  law,  a 
plaintiff  is  only  entitled  to  recover  the  balance  due 
from  his  debtor.  Even  supposing  the  effect  of  the  plea 
were  different,  one  is  shocked  at  the  idea  that  the  debtor 
who,  under  a  Scotch  bankruptcy,  is  entitled,  by  Scotch 
law,  to  have  the  amount  of  his  demand  allowed  against 
the  creditor  by  way  of  set-off,  should,  because  he  is 
sued  in  an  English  Court  of  justice,  be  refused  what 
is  his  undoubted  right  in  a  Scotch  Court.  But,  on 
more  deliberate  consideration  of  the  matter,  it  ap- 
pears that  such  a  set-off  is  a  creation  of  statute 
law,  while  our  statute  law  only  applies  to  English 
bankruptcies,    and    not    to    those    in    Scotland;   and 
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perhaps  it  would  be  going  too  fkr  to  say  that,  by  the        1862. 

equity  of  the  English  statutes,  our  rules  would  apply  macFaklan* 

to  give  the  remedy  allowed  by  our  law.     I  am  glad  to      noIris. 

think,  however,  that  there  is  no  insuperable  obstacle 

to  the  defendant's  setting  up  this  cross  claim.    I  think 

the  effect  of  the  plea  must  be  taken  to  be  that,  there 

having  been  mutual  credits  between  the  defendant  and 

the  bankrupt,  by  the  law  of  Scotland  (whether  by  its 

statute  or  common  law  or  both  combined   it   is  un« 

necessary  to  consider),  the  trustee  of  the  estate  and 

effects  of  the  bankrupt  is  only  entitled  to  claim,  at  the 

hands  of  any  debtor  of  his  estate,  the  amount  of  the 

balance  due  after  credit  given.     It  is  true  the  pleader 

has  adopted  the  form  of  the  English  plea  of  set-off  and 

mutual  credit ;  but  we  must  take  the  plea  as  substan* 

tially  amounting  to  this ;  —here  are  mutual  credits,  the 

effect  of  which,  by  the  Scotch  law,  is  the  discharge  of 

the  debtor  fix>m  all  excepting  the  balance. 

WiGHTMAN  J.  The  present  question  is  quite  inde- 
pendent of  the  EngUsh  bankrupt  law.  The  plaintiff  sues 
in  England,  as  trustee  of  the  estate  and  effects  of  the 
bankrupt  in  Scotland,  under  the  bankrupt  law  of  that 
country.  Now,  what  is  he  entitled  to  claim?  That 
appears  by  the  plea,  which  alleges  what  the  law  of  Scotland 
is }  aud  that  is  an  allegatioD  which  might  be  traversed. 
Takiug  the  law,  theu,  to  be  as  set  out  in  the  plea,  it 
is  that  the  same  rule  is  applicable  to  Scotch  cases  as  to 
English  ones,  i.  e,^  that  where  there  ia  mutual  credit 
between  a  bankrupt  and  the  person  who  aaes  him,  which 
has  ended  in  a  debt,  the  trustee,  in  effect,  is  only  entitled 
to  recover  the  balance. 

VOL.    II.  3  F  B.    &    3. 
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1862,  Blackburn  J.    The  question  is,  what  must  we  oon- 

MacFabulne  stme  the  averment  at  the  end  of  this  plea  to  mean?  The 
N0&RI8.      plaintiff  sues  as  trustee  of  a  trader  in  Scotland,  who 
became  bankrupt ;  and  the  question,  what  passed  under 
the  transfer  of  the  bankrupt's  goods  and  chattels  to  the 
trustee  must  be  settled  by  the  Scotch  law,  which  must  be 
averred  on  the  pleadings,  and  proved  at  the  triaL  I  agree 
with  my  Lord  Chief  Justice  and  my  brother  WiglOman 
that,  when  we  have  tins  plea  setting  out  what  are  called 
mutual  credits,  shewing  matters  which  have  resulted 
in  this  debt,  we  must  see  the  effect  of  the  Seoich 
transfer.   And  I  cannot  read  the  averment  at  the  end  of 
the  plea  otherwise  than  as  averring  that  the  transfer  of 
the  property  of  the  bankrupt,  under  such  drcumstances, 
came  to  the  trustee  with  a  right  to  deduct  cross  claims; 
— in  other  words,  that  the  transfer  in  the  Scotch  law  is  a 
transfer  of  the  balance  of  account  after  allowing  for 
mutual  credits.     Whether  that  is  the  Scotch  law  I  can- 
not say.     Considering  that  the  Scotch  Bankrupt  Act 
passed  after  many  attempts  to  make  the  Scotch  and 
English  bankrupt  law  the  same,  I  think  it  probable 
that  the  Legislature  meant  to  make  it  so ;  but  I  give 
no  opinion  on  the  point     The  Scotch  law  is,  in  my 
opinion  averred  in  fact  in  this  plea,  though  perhaps  the 
Exchequer  Chamber  may  hold  otherwise. 

My  brother  Cbompton  bdbre  leaving  the  Court,  de- 
sired me  to  say  that  he  agrees  with  its  other  members 
in  their  judgment. 

Judgment  for  the  defendant 
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The  Queen  against  George  William  Acason.   J^y^; 


1.  Under  stat  6  &  7  FT.  4.  c.  86.  «.  7.  the  clerk  to  the  board  of  guar- 
dians of  a  union  created  under  stat.  4  &  5  fT.  4.  c,  76.  has  no  right  to 
be  Saperintendent  Registrar  except  in  the  case  of  the  first  appointment 
after  stat  6  &  7  ^.  4.  c.  86.  coming  into  operation ;  and  on  fwv  subse- 
quent racancy  tJfie  power  of  appointment  is  in  the  board  of  guardians. 

3.  W.  A,^  who  was  clerk  to  the  board  of  guardians  of  a  union,  created 
under  stat  4  &  5  W,A,c.  76.,  and  was  also  Superintendent  Registrar 
appointed  by  the  Registrar  General,  under  stat  7  ^.  4  &  I  Vict,  c.  22., 
died  on  January  Aih^  1861.  On  the  17th  January^  the  defendant  was 
appointed  Superintendent  Registrar  by  the  board  of  g^uardians.  On  the 
14th  February,  the  relator  was  i^pointed  clerk  to  the  board  of  guardians. 
Upon  information  in  the  nature  of  quo  warranto,  Held,  that  the  defend- 
ant was  duly  appointed  Supeiintenoent  Registrar. 


6  #  7  r.  4. 
r.  86. «.  7. 
Superintend- 
ent Registrar. 
Clerk  to  board 
of  guardians. 


rNPORMATION  in  the  nature  of  a  quo  warranto 
against  George  William  Acason,  at  the  relation  of  fton- 
ky  Harris f  alleged  that  the  Bamet  Union  was  a  union  of 
divers  parishes  in  the  counties  of  Hertford  and  Middlesex, 
duly  created  and  established  under  the  provisions  of 
stat.  4  &  5  fFI  4.  c.  76. ;  that  within  the  said  union^ 
pursuant  to  the  provisions  of  stat.  6  &  7  ^.  4.  c.  86., 
there  of  right  ought  to  be  one  Superintendent  Registrar ; 
and  the  clerk  to  the  board  of  guardians  of  the  said 
union,  if  he  should  think  fit  to  accept  such  office,  and 
have  such  qualifications  in  that  behalf  as  the  Registrar 
General  of  births,  deaths  and  marriages  in  England 
might,  by  any  general  rule,  declare  to  be  necessary, 
ought  of  nght,  pursuant  to  the  provisions  of  the  last 
mentioned  Actj  to  be  the  Superintendent  Registrar  of 
such  union  ;  that  the  place  and  office  of  Superintendent 
Registrar  of  the  said  union  wan  a  public  place  and  office 
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1862.        of  great  trust  and  pre-eminence  within  the  said  anion 
The  Qdekn     touching  the  registration  of  births,  deaths  and  marriages 
AcAsoN.       within  the  same;  that  William  Acason,  deceased,  who 
died  on  or  about  the  4th  January,  1861,  was,  at  the 
time  of  his  death,  the  duly  and  legally  appointed  clerk 
to  the  board  of  guardians  of  the  said  union,  and  also 
the   Superintendent    Registrar  thereof;    that  Stanky 
Harris  was,   on  the  14.th   February,  in  the  year  last 
aforesaid,  duly  elected  to  be,  and  still  is,  the  derk  to 
the  board  of  guardians  of  the  said  union ;  that  Stanley 
Harris,  immediately  upon  his  election  to  be  such  clerk, 
thought  fit  to  accept  the  office  of  Superintendent  Regis- 
trar of  such  union,  and  gave  notice  of  such  his  intention 
to  the  board  of  guardians;  that  during  aU  the  times 
aforesaid  he  was,  and  still  is,  possessed  of  the  requisite 
qualifications  to  be  such  Superintendent  Registrar  as 
the  Registrar  General  had,  by  general  rules  in  that 
behalf,  declared  to  be  necessary.     The  information  then 
proceeded   to  allege  that  the  defendant,  on  the  15th 
February,  1861,  usurped  the  office. 

Plea,  That,  on  the  80th  Jurue,  1845,  Wimam  Acason 
was,  pursuant  to  the  provisions  of  stat.  7  fF.4Sfl  Vict 
c.  22.,  duly  appointed  by  George  Graham,  Esq.,  the  then 
Registrar  General  of  births,  deaths  and  marriages  in 
England,  to  be  the  Superintendent  Registrar  for  the 
district  of  the  Bamet  Union ;  and  that,  at  the  time  of  that 
appointment,  the  office  of  Superintendent  Registrar  of 
births,  deaths  and  marriages  for  the  said  district  had 
been  vacant  for  more  than  fourteen  days;  and  that  WiU 
liam  Acason  was  not,  at  the  time  of  his  appointment,  and 
until  long  after,  that  is  to  say,  in  April,  1847,  appointed 
clerk  to  theboard]ofguardiansofthesaid  union;  and  at  the 
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time  of  his  death  he  held  the  oflSce  of  Superintendent  1862. 
Registrar  by  virtue  of  the  appointment  by  George  Graham,  The  QuebiT 
Esq.,  and  not  by  virtue  of  his  office  of  clerk  to  the  board 
of  guardians :  that,  at  a  meeting  of  the  board  of  guardians 
of  the  said  union,  held  on  the  17th  January,  1861,  the 
defendant  was  duly  appointed  by  the  board  of  guardians 
to  be  the  Superintendent  Registrar  of  the  said  union, 
and  three  and  more  of  the  guardians  were  present  at 
the  meeting,  and  concurred  in  the  appointment  of  the 
defendant ;  and  the  defendant,  at  the  time  of  his  appoint- 
ment, was,  and  still  is,  possessed  of  all  the  qualifications 
which  the  Registrar  General  of  births,  deaths  and  mar- 
riages in  England  has,  by  general  orders  in  that  behalf, 
declared  to  be  necessary  for  the  said  office ;  and  was,  in 
all  respects,  duly  qualified  to  be  appointed  to  the  said 
office ;  and,  at  the  time  of  his  appointment,  the  office  of 
clerk  to  the  board  of  guardians  of  the  said  union  was 
vacant,  and  Stanley  Harris  was  not  elected  to  be  clerk 
to  the  board  of  guardians  until  afber  the  appointment 
of  the  defendant,  that  is  to  say,  on  the  14th  February, 
1861.  The  plea  then  alleged  that  the  defendant,  by 
virtue  of  that  appointment  claimed  to  be  Superintendent 
Registrar  of  the  union. 

Replication.  That  the  defendant  was  not  duly  ap- 
pointed by  the  board  of  guardians  to  be  the  Superin- 
tendent Registrar  of  tlie  said  unioHj  because^  from  the 
time  of  the  death  of  WiUiam  Aeason  down  to  and  inclu- 
sive of  the  time  of  the  supposed  appointment  of  the 
defendant  to  be  Superintendent  Rcgiatrarj  and  thence- 
forth, and  until  the  election  of  Stanley  Harris  to  be  the 
derk  to  the  board  of  guardians,  there  was  not  any  per- 
son appointed  or  elected  to  be  clerk  to  the  board  of 
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guardians^  and  Stcmley  Harris  was  duly  elecjted  to  be 
Irhe  Queen    ®^®^  clerk  in  the  place  and  stead  of  William  Acasan, 
deceased.     Verification. 

Demurrer^  and  joinder  therein. 

Lush  (Bultoer  with  him),  for  the  defendant— The  ques- 
tion is,  whether  the  clerk  to  the  board  of  guardians  of  a 
union  has  a  right  to  displace  the  Superintendent  R^is- 
trar  who  has  been  appointed  by  the  board  of  guardians 
upon  a  vacancy  which  occurred  before  his  own  appoint- 
ment. The  oflBce  of  clerk  to  boards  of  guardians  was 
first  constituted  under  stat.  4  &  5  ^.  4.  c.  76.  *.  46. 
The  question  as  to  the  appointment  of  the  Superin- 
tendent Registrar  depends  upon  stat.  6  &  7  W\  4.  c.  86. 
s,  7.  The  full  operation  of  that  Act  was  suspended  until 
the  1st  otJufy  in  the  following  year,  1837,  by  stat  7  W.4 
{f  1  Vict  c.  1. ;  and  it  was  amended  and  explained  by 
stat.  7  ^.  4.  ^  1  Vict  c.  22.,  which  was  passed  on  the 
80th  June  in  that  year. 

By  stat  6  &  7  W^.  4.  c  86.  s.  7.,  the  guardians  of  every 
union,  parish,  and  place  are  to  divide  the  same  into 
Registrars'  Districts,  subject  to  the  approval  of  the 
Registrar  General ;  and  *'  shall  appoint  a  person,  with 
such  qualifications  as  the  Registrar  Oeneral  may  by  any 
general  rule  declare  to  be  necessary,  to  be  r^istrar  of 
births  and  deaths  within  each  district,  and  in  every  case 
of  vacancy  in  the  office  of  registrar  shall  forthwith  fill 
up  the  vacancy ;  and  the  derk  to  the  guardians  of  every 
such  union,  parish,  or  place,  shall,  if  he  shall  think  fit  to 
accept  such  office,  and  have  such  qualifications  as  the 
Registrar  Oeneral  may  by  any  general  rule  declare  to  be 
necessary,  be  the  Superintendent  Registrar  thereof;  and 


in  the  event  of  his  refusal  or  disqualification  to  act  in  1862. 
that  capacity,  the  guardians  shall  appoint  a  person,  with  The  Quxbn 
such  qualifications  as  the  Registrar  General  may  by  any  AoaIion. 
general  rule  declare  to  be  necessary,  to  be  the  Superin- 
tendent  Begistrar  of  each  union  or  of  such  parish  or 
place,  and  in  erery  case  of  vacancy  of  the  office  of  Superin- 
tendent Registrar  shall  forthwith  fill  up  the  vacancy;  and 
every  Registrar  and  Superintendent  Registrar  shall  hold 
his  office  during  the  pleasure  of  the  Registrar  Oeneral.'^ 
The  effect  of  this  enactment  is  that  in  the  first  instance 
a  Superintendent  Registrar  is  not  to  be  appointed  if  the 
clerk  to  the  guardians  is  willing  to  accept  the  office  and 
is  qualified;  in  the  event  of  his  being  unwilling  or 
disqualified,  the  guardians  are  to  appoint ;  and  then  the 
contingency  of  future  vacancies  is  provided  for  and  the 
power  of  appointment  is  given  to  the  guardians.  If  it 
had  been  intended  that  the  derk  to  the  board  of  guar- 
dians should  always  have  a  right  to  the  office,  the  words, 
"  from  time  to  time"  would  have  been  introduced ;  and, 
if  such  were  the  construction,  there  never  would  be  a 
vacancy  in  the  office  of  Superintendent  Registrar,  unless 
the  derk  to  the  board  of  guardians  refused  to  accept  the 
office  or  was  disqualified;  so  that  the  Superintendent 
Registrar,  instead  of  holding  his  office  during  the  pleasure 
of  the  Registrar  General,  would  hold  it  at  the  will  of  the 
derk  of  the  board  of  guardians.  By  the  Amending  Act, 
7  ff\  4  &  1  f^icL  c-  22.  5.  14,^  "in  every  case  in  which 
the  clerk  to  any  such  board  of  guardians  shall  not  think 
fit  or  shall  be  disqualified  to  accept  the  office  of  Super- 
intendent R^istrar,  and  the  guardians  shall  refuse  or  neg- 
lect during  fourteen  days  after  being  required  so  to  do  by 
the  Registrar  General  to  appoint  a  Superintendent  Regis- 
trar properly  qualified,  and  in  every  case  of  vacancy  of  the 
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800  TRINITY  TERM. 

1862.  office  of  Registrar  or  Superintendoit  Registrar  in  any 
Ibe  QuEEM  ^^^^  union^  parish^  or  place  in  which  the  guardians  shall 
refuse  or  neglect  daring  fourteen  days  after  such  racancy 
to  appoint  a  Registrar  or  Superintendent  R^istrar 
properly  qualified^  the  appointment  shall  lapse  to  the 
Registrar  General/'  This  enactment  is  to  be  read  with 
stat.  6  &  7  ^  4  c.  86.  «.  7.^  which  had  not  then  come 
into  Operation.  Suppose  the  derk  to  the  board  of  guar- 
dians elects  to  take  the  office  of  Superintendent  Registrar 
on  its  first  creation^  and  then  dies ;  the  board  of  guar- 
dians are  not  bound  to  appoint  a  clerk  within  any  speci- 
fied time;  but  if  they  neglect  to  fill  up  the  office  of 
Superintendent  Registrar  within  14  days,  the  Registrar 
General  would  appoint.  Could  the  person  appointed 
upon  their  default  by  the'  Registrar  General  be  displaced 
by  the  clerk  to  the  guardians? 

Further,  if  the  clerk  to  the  guardians  has  a  right  to 
theoffice  on  any  future  vacancy,  that  right  can  only 
exist  when  the  office  becomes  vacant  after  he  himself 
has  been  appointed.  He  cannot  displace  a  person 
appointed  by  the  board  of  guardians. 

Huddleston  {PhHbrick  with  him),  for  the  relator. — 
Looking  to  the  duties  assigned  by  stat.  6  &  7  f^  4. 
c.  86.  to  the  two  offices  of  clerk  to  the  board  of  guar- 
dians and  Superintendent  Registrar,  it  would  be  most 
convenient  that  they  should  be  held  by  the  same  person. 
[He  referred  to  stat.  7  »".  4  &  1  Vict,  c,  22.  s.  24.] 
Also,  sect.  7  of  stat  6  &  7  ^  4.  c.  86.  draws  a  distinction 
between  the  appointments  of  Registrar  and  Superin- 
tendent Registrar, — the  appointment  of  the  former  is  to 
be  by  the  board  of  guardians,  but  of  the  latter  by  the 
board  of  guardians  only  in  the  event  of  their  clerk  refu- 
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eing  to  take  the  office  or  being  disqualified;  and  the  1862. 
clause  which  follows  is  to  be  read  as  if  it  were  "  in  r^jj"  qujbbh 
every  case  of  such  vacancy  of  the  office  of  Superin- 
tendent Registrar  shall  forthwith  fill  up  the  vacancy." 
If  it  had  been  intended  to  limit  the  right  of  the  clerk 
to  the  board  of  guardians  in  the  manner  contended 
for,  the  words  would  have  been  "  in  every  case  of 
vacancy  after  the  first."  {Wightman  J.  Stat.  7  ?F.  4 
8f  1  Vict,  c.  22.  s,  14.  requires  the  guardians  to  appoint 
within  fourteen  days  :  suppose  there  is  no  clerk  to  the 
board  of  guardians  when  a  vacancy  occurs  in  the  office 
of  Superintendent  Registrar.]  In  that  case  the  guar- 
dians cannot  fill  up  the  vacancy  until  they  have  ap- 
pointed their  clerk,  for  although  no  time  is  specified 
within  which  a  vacancy  in  the  latter  office  must  be  filled 
up,  a  reasonable  time  must  be  intended.  Stat.  7  W,  4b 
&  1  Vict  c.  22.  8.  17.  shews  that  the  option  of  the  clerk 
to  the  board  of  guardians  to  take  the  office  of  Superin- 
tendent Registrar  is  not  confined  to  the  first  appointment : 
it  enacts  "  that  whenever  there  are  two  or  more  clerks 
to  the  guardians  of  any  union,  parish,  or  place,"  one 
only  of  whom  shall  possess  the  necessary  qualifications, 
or  one  only  of  whom  shall  think  fit  to  accept  the  office, 
"  such  one  shall  be  the  Superintendent  Registrar;"  and 
if  two  or  more  of  such  clerks  shall  possess  the  necessary 
qualifications,  and  be  willing  to  accept  such  office,  then 
such  guardians  shall  elect  one  of  such  clerks  tb  be  the 
Superintendent  Registrar ;  **  and  that  no  other  person 
shall  be  or  be  elected  or  appointed  to  be  Superintendent 
Registrar  of  any  such  union,  parish,  or  place,  imless  all 
the  clerks  to  the  board  of  guardians  (possessing  such 
qualifications  as  aforesaid)  shall  not  think  fit  to  accept 
such  office."      [Biackburn   J.     I   do  not   see  ivhy   that 
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section  is  not  confined  to  the  first  appointment :  it  does 
not  say  "  whenever  there  is  a  vacancy."  Cromptom  J. 
"  Whenever*'  is  the  same  as  '^  in  every  case  when,*'  and 
may  refer  to  the  first  time  of  appointing.  Blackburn  J. 
"In  cases  in  which *'  would  be  better  grammar^  but  the 
sense  is  the  same.]  The  words  ^' shall  be  elected  or 
appointed''  are  prospective^  and  cannot  apply  to  the  first 
appointment  under  the  Act  [Crompton  J.  The  lan- 
guage of  the  enactment  must  be  prospective^  because 
nothing  had  been  yet  done.  There  were  many  districts 
formed  under  stat.  6  &  7  fT.  4  c.  86.  «.  10.,  which 
included  parishes  not  then  formed  into  unions^  and  for 
these  the  Registrar  (General  appointed  B^istrars  and 
Superintendent  B^istrars  :  but,  by  sect  ,11,  when  a 
board  of  guardians  was  established  for  any  parish 
forming  part  of  that  temporary  district,  and  as  soon 
as  a  registrar  was  appointed,  and  the  derk  of  the  guar- 
dians accepted  the  office  of  Superintendent  Registrar,  or 
the  guardians  appointed  a  Superintendent  Registrar,  the 
parish  ceased  to  be  part  of  the  temporary  district,  and 
the  registrar  and  Superintendent  Registrar  ceased  to 
hold  their  offices,  unless  reappointed.  Wigktman  J.  If 
the  derk  to  the  board  of  guardians  were  always  to  have 
the  office  of  Superintendent  Registrar  if  he  pleased  what 
necessity  was  there  for  the  words,  in  sect.  7,  "  in  every 
case  of  vacancy  of  the  office  of  Superintendent  Regis- 
trar shldl  forthwith  fill  up  the  vacancy"?]  They 
are  the  same  words  as  are  used  as  to  filling  up  the 
vacancies  in  the  office  of  le^strar.  [Crompton  J,  They 
must  mean  the  same  in  the  case  of  the  Suiiertuteudcut 
Tlegistrar  as  in  the  case  of  the  registrar,  IVii^htman  h 
Stat,  7  ll\  4  ik  1  VicL  €,  22. -s.  16-  enable  the  Supcrin- 
icjuUnt  Uegbtrar  to  api>oiut  a  dqmty,  ami  j)]x>videe  Umt 
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appointed/'  This  shews  that,  after  the  first,  there  is  Acabon. 
to  be  an  appointment.  Cromptan  J.  Suppose  the 
guardians,  having  neglected  to  appoint  for  fourteen 
days  after  a  vacancy,  the  Registrar  General  appointed, 
and  then  the  guardians  elected  a  derk,  could  he  dis- 
place the  Superintendent  Registrar  appointed  by  the 
Registrar  General?]  The  Superintendent  Registrar  is 
to  hold  during  the  pleasure  of  the  Registrar  General, 
and  therefore  could  not  be  displaced.  \_Wiffhtman  J. 
Suppose  the  clerk  to  the  board  of  guardians  is  willing 
to  accept  the  office :  can  he  be  in  the  office  without  an 
appointment  ?  And  suppose  the  guardians  will  not  ap- 
point him  within  fourteen  days,  the  appointment  lapses  to 
the  R^strar  G^eral,  and  he  may  appoint  whom  he  will.] 

Lush  was  not  called  upon  to  reply. 

WiGHTMAN  J.  I  am  of  opinion  that  the  provision 
in  Stat  e  8c  7  fV.4i.c.  86.  s.  7.,  that  the  clerk  to  the 
guardians  shall  be  the  Superintendent  Registrar,  must 
be  limited  to  the  first  filling  of  the  office  after  the  coming 
of  the  Act  into  operation ;  and  that,  in  the  case  of  a 
vacancy  occurring  afterwards,  the  Superintendent  Regis- 
trar is  to  be  appointed  by  the  guardians.  The  purview 
of  the  Act  warrants  this  construction ;  and,  looking  at  the 
section  itself,  there  is  first  a  provision  that  the  guardians 
shall  appoint  the  registrar,  '<  and,  in  every  case  of  vacancy 
in  the  office  of  registrar  shall  forthwith  fill  up  the 
vacancy :''  it  is  agreed  that  the  term  *'fill  up''  means 
"  appoint."  Then  comes  the  provision  as  to  the  Superin- 
tendent Registrar :—  "  the  clerk  to  the  guardians  of  every 
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1862.  such  union^  parish^  or  place  shall^  if  he  sliall  think  fit 
The  Queen  ^  accept  such  office^  and  have  such  qualifications  as  the 
AoAsoH.  Registrar  General  may  by  any  general  rule  declare  to  be 
necessary,  be  the  Superintendent  Registrar  thereof/'  that 
is,  the  clerk  of  the  guardians,  at  the  time  when  the  Act 
comes  into  operation,  shall  be  Superintendent  Registrar 
virtute  officii :  "  and  in  the  event  of  his  refusal  or  dis- 
qualification to  act  in  that  capacity,  the  guardians  shall 
appoint/'  I  understand  this  as  applying  to  the  first 
appointment  after  the  Act  comes  into  operation,  and 
not  to  all  future  cases  of  vacancy :  those  are  provided 
for  by  the  next  clause,  which  is  prospective, — *'  and  in 
every  case  of  vacancy  of  the  office  of  Superintendent 
Registrar''  the  guardians  '^  shall  forthwith  fill  up  the 
vacancy/'  Mr.  HuddUston  says  that  the  words  "  in  case 
the  clerk  shall  not  think  fit  to  accept  the  office,  or  shall 
not  have  the  required  qualifications,"  are  to  be  super- 
added ;  but  I  think  that  cannot  be  done. 

Stat.  7  »^.  4  &  1  Vict.  c.  22.  s.  IL,  which  is  to  be  read 
with  the  former  statute,  confirms  this  view :  it  enacts, 
''that  in  every  case  in  which  the  clerk  to  any  such 
board  of  guardians  shall  not  think  fit  or  shall  be  dis- 
qualified  to  accept  the  office  of  Superintendent  Registrar, 
and  the  guardians  shall  refuse  or  neglect,  during  fourteen 
days  after  being  required  so  to  do  by  the  Registrar 
Oeneral  to  appoint  a  Superintendent  Registrar  properly 
qualified  /' — this  had  reference  to  the  first  appointment, 
because  none  could  take  place  until  this  Act  came  into 
operation,  the  former  Act  having  been  suspended,  so  as 
to  come  into  operation  at  the  same  time  as  this : — ''and. 
in  every  case  of  vacancy  of  the  office  of  Registrar  or 
Superintendent  Registrar  •  ...  in  which  the  guar- 
dians, shall  refuse  or  neglect  during  fourteen  days  after 
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such  vacancy  to  appoint  a  Registrar  or  Superintendent  1862. 
Registrar  properly  qualified'^— this  applies  to  future  tIiTqueen 
vacancies :  in  all  the  above  cases  "  the  appointment 
shall  lapse  to  the  Registrar  General  '/^  so  that^  in  case 
of  a  vacancy  in  the  oflBce  of  Superintendent  Registrar 
after  the  first  appointment,  if  the  guardians  refuse  to 
appoint^  the  right  of  appointment  lapses  to  the  Registrar 
General,  and  he  may  appoint  whom  he  will,  without 
respect  to  the  claim  of  the  clerk.  Then,  if  the  oflSce 
devolved  upon  the  new  clerk  to  the  guardians  whenever 
a  vacancy  occurred  in  that  office,  the  appointment  of 
Superintendent  Registrar  by  the  Registrar  General 
must  be  temporary,  which  would  be  inconsistent  with 
the  terms  of  sect.  14  Other  sections  fortify  this  con- 
struction of  Stat.  6  &  7  ^'.  4.  s.  86.  s.  7.  The  object 
of  the  Legislature  was  to  provide  for  the  first  appoint- 
ment to  the  office,  and  in  case  of  future  vacancies  to  vest 
the  appointment  in  the  guardians. 

Crompton  J.  I  take  the  same  view  of  stat.  6  &  7 
W.  4.  c.  86.  s.  7-  as  my  brother  Wightman  has  expressed 
in  his  judgment.  Mr,  Hiiddkston  wishes  to  introduce 
the  word  '*siich'^  in  the  clause  providing  for  vncancies 
in  the  office  of  Superintendent  Registrar,  But  1  do 
not  see  why  the  Legislature  should  have  limited  the 
right  of  the  guardians  to  appoint  only  in  the  two  cases 
where  their  clerk  was  either  unwilling  or  disqualified  to 
hold  the  office.  It  is  a  common  mode  of  legislating 
in  umilar  modern  Acts  to  direct  who  shall  in  the 
first  instance  fill  the  offices  created,  and  to  provide 
differently  for  sub&equent  vacancies  by  conferring  a  power 
of  appointment.  There  are  such  provisions  as  to  officers 
in  Municipal  Corporations  in  stat.  5  &  6  JV,4^c.  76.  And 


1862. 


TbeQsrsxai 


tint  is  the  eoone  adopted  in  this  Act.  It  is  a  strong 
srgnmeiit  that,  17  sect  7,  the  office  is  to  be  held 
during  the  pleasure  of  the  E^istrar  General;  wherea% 
if  the  constTOCtiDD  contended  for  by  ilr.  Huddleston 
were  rights  liz-,  that  as  soon  as  a  new  clerk  is  appointed 
ther^  is  ipm  facto  a  vacancy  in  the  office  of  Superintendent 
Kegiatrar,  a  man  who  was  well  appointed  to  that  office 
would  be  pat  out  without  the  concurrence  of  the  Begistrar 
General- 
Suppose  that,  at  the  time  of  the  first  appointment  or 
in^tntion  of  the  office^  the  derk  to  the  guardians  refused 
to  accept  itj  and  A,  B.  was  appointed,  and  was  well  in 
the  office,  and  afterwards  the  clerk  dicdj  and  a  new  clerk 
was  appointed,  he  could  not  be  Superintendent  Registrar 
without  displacing  J.  B.  Therefore  it  cannot  be  that 
the  new  derk  is  ip»a  facta  Superintendent  Begistrar. 
And  all  the  provisions  in  stat.  7  f^.  4  &  1  Fict.  c.  22., 
which  was  passed  to  supply  the  defects  found  out  in  the 
former  Act,  fit  intelligibly  into  this  cx>nstruction- 

As  the  duties  of  the  clerk  to  the  guardians  and  of 
the  Superintendent  Registrar  are  to  some  extent,  though 
not  in  all  respects,  analogous,  it  is  convenient  that  he 
should  be  appointed  by  the  guardians. 

It  was  natural  to  provide  that  the  clerk  should,  if  he 
chose,  be  the  first  Superintendent  Kegistrar ;  and  the 
words  *'  in  every  case  of  vacancy^'  were  used  designedly 
to  give  the  appointment  afterwards  to  the  guardians. 


Blaceboek  J,  concurred. 


Judgment  for  the  defendant. 


XXV.    VICTORIA. 
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Gloveb,  appellant,  Booth,  respondent. 


Thun 
June  12t 


On  an  appeal  from  justices  under  stat.  20  &  21  Vict,  e,  43,,  the  ease  20  ^  21  Vict. 

was  sent  back  to  be  restated,  and  ultimately  judgment  was  given  for  c.  ^.  «.  3. 

the  appellant  with  costs.    On  the  taxation,  the  Master  allow^  to  the  Appeal, 

appellant  the  costs  of  preparing  the  case  beyond  the  fees  allowed  to  the  Costs, 
clerk  of  the  justices  by  sect.  3  and  schedule  (A.),  and  also  the  costs  of 
amending  the  case.    Held,  that  the  taxation  was  right 

ID  ULE  calling  upon  the  appellant  to  shew  cause  why 
the  Master  should  not  be  at  liberty  to  review  his 
taxation  of  costs  in  this  case. 

Upon  the  hearing  of  an  information^  under  stat. 
7  &  8  Cr.  4.  c.  30.  s.  24.^  before  certain  justices  of  the 
West  Biding  of  Yarkshire^  in  petty  sessions,  against  the 
appellant  for  wilful  and  malicious  damage  to  the  grass  in 
a  close  of  the  respondent^  by  driving  a  cart  over  it,  the 
appellant  claimed  a  right  of  way  over  the  locus  in  quo 
to  a  close  in  his  occupation.  The  close  of  the  respondent, 
and  that  in  the  occupation  of  the  appellant,  which 
adjoined  each  other,  had  been  devised  by  James  Boothy 
the  father  of  the  respondent,  the  former  to  the  respon- 
dent and  the  latter  to  another  son,  under  whom  the 
appellant  occupied.  In  neither  case  did  the  devise  make 
any  reference  to  a  right  of  way.  The  justices  convicted 
the  appellant,  and  fined  him  1«.  and  costs;  but,  upon 
his  application,  in  January^  1861,  a  case  for  the  opinion 
of  the  Court  was  stated  under  stat.  20  &  21  Vict.  c.  43. 

The  case  came  on  for  argument  iTiEtuter  Term  1861, 
when^  upon  the  application  of  the  appellant,  it  was  sent 
back  for  amendment   under   sect-  7.     On  the  21  at  of 
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1862.        ^<iy  it  was  returned,  with  tbe  terms  of  the  devise  set 
(jj^ygg^       out  more  fully ;  but  the  justices  stated  that  they  had  no 
Booth        other  materials  before  them  beyond  those  set  out  in  the 
original  case. 

The  amended  case  came  on  for  argument  in  last  Hilary 
Term,  when  an  order  was  made  reversing  the  convic- 
tion with  costs. 

The  Master,  by  his  allocatur,  allowed  costs  amounting 
to  46i  12*.  lOd. ;  which  included  the  following  items : 
'*  Instructions  to  settle  draft  case'*  and  "  Perusing  case 
as  drawn  by  Mr.  M.  (the  magistrates'  clerk)/'  ''  Making 
copy  of  case/'  and  also  the  costs  of  the  appellant's 
application  to  send  back  the  case  to  the  magistrates  for 
amendment. 

Maule  shewed  cause. — First.  The  Master  was  right  in 
allowing  the  costs  of  settling  the  case.  By  stat  20  & 
21  Vict  c,  43.  s.  6.  the  Court  may  make  such  order  as 
to  costs  as  to  it  may  seem  fit ;  and  the  Master,  as  the 
officer  of  the  Court,  has  followed  the  practice  which  has 
existed  since  the  passing  of  the  statute.  Sect.  3  only 
relates  to  the  fees  to  which  the  clerk  to  the  justices  is 
entitled  :  they  are  to  be  according  to  Schedule  (A)  until 
they  are  otherwise  regulated  under  stat.  11  &  12  Vict 
c.  43.  8.  30.,  which  has  not  been  done.  Schedule  (A)  is 
headed  "  Fees  to  be  taken  by  clerks  to  justices" ;  and 
has  reference  only  to  the  fees  payable,  to  such  clerk  when 
the  case  is  drawn  and  settled  by  him.  The  other  items 
are  not  regulated  by  and  are  not  within  the  contemplation 
of  this  statute.  [Wiglitman  J.  The  charges  in  dispute  are 
incidental  to  the  employment  of  an  attorney.  Black- 
bum  J.  According  to  this  taxation  the  defeated  party 
may  be  called  upon  to  pay  the  costs  which  the  other 


.^%,X%.  T  •        T  X\J  X  V/XVX^X* 


Booth. 


side  has  incurred  in  employing  an  expensive  attorney.  ig62. 
Crompton  J.  Certainly  it  was  not  the  intention  of  the  glovbr 
Legislature  that  such  bills  of  costs  as  this  should  be 
incurred.] 

The  Court  then  called  upon 

West,  in  support  of  the  rule.— Stat.  20  &  21  Vict 
c.  43.  8.  6.  gives  the  Court  power  to  make  an  order  for 
costs  in  each  particular  case.  [Crompton  J.  The  Court 
may  direct  that  they  shall  be  regulated  according  to  a 
particular  scale.] 

As  to  the  costs  of  settling  the  case^  the  taxation  by  the 
Master  is  contrary  to  sect.  3^  which  intends  that  the  case 
should  be  drawn  by  the  clerk  to  the  justices.  It  says 
that  the  appellant^  **  before  a  case  shall  be  stated  and  de- 
livered to  him  by  the  justice  or  justices/^  shall  enter  into 
a  recognizance;  and  shall^  '' before  he  shall  be  entitled 
to  have  the  case  delivered  to  him,  pay  to -the  derk  to 
the  said  justice  or  justices  his  fees  for  and  in  respect  of 
the  case  and  recognizances,  and  any  other  fees  to  which 
such  derk  shall  be  entitled,  which  fees,  except  such  as 
are  already  provided  for  by  law,  shall  be  according  to 
the  schedule  to  this  Act  annexed  marked  (A),  until  the 
same  shall  be  ascertained,  appointed,  and  regulated" 
in  the  manner  prescribed  by  stat.  11  &  12  Vict.  c.  43. 
According  to  the  schedule,  the  only  fee  in  respect  of 
the  case  is  *'for  drawing  case  and  copy,''  whereas  the 
Master  has  allowed  items  relating  to  the  settling  of  the 
case  by  the  attorney  for  the  appellant.  If  the  appellant 
interferes  in  preparing  the  case,  he  should  pay  the  extra 
costs  occasioned  thereby. 

ALbo  the  costs  of  restating  the  case  ought  not  to  be 
charged  to  the  respondent :  the  defect  sought  to  be 
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1862.       amended  was  a  nonfeasance  on  the  part  of  the  magis- 
Qj^^jj.^       trates  by  whose  clerk  the  case  was  drawn  and  not  on 
Booth        *^®  P*^  ^^  *^®  respondent ;  and,  further,  the  case  was 
returned  without  any  alteration  by  the  magistrates. 

WiGHTMAN  J.  The  fees  specified  in  Schedule  (A) 
to  Stat  20  &  21  Vict  c.  43.,  including  that  for  drawing 
the  case,  are  to  be  taken  by  the  clerk  to  the  justices. 
The  other  costs  besides  those  so  specified  follow  the 
ordinary  course  of  costs  in  a  suit  at  law.  In  the  present 
case  the  amount  of  the  costs  allowed  seems  exceedingly 
high  ;  but  the  matter  was  of  importance  to  the  parties 
and  of  some  difficulty ;  and  the  case  required  to  be 
stated  with  accuracy. 

Crompton  J.  There  does  not  appear  to  have  been 
anything  wrong  in  the  conduct  of  the  appellant.  I 
think,  however,  it  is  desirable  that  there  should  be 
some  regulation  as  to'  the  allowance  of  costs  of  an 
appeal  from  the  summary  jurisdiction  of  justices ;  be- 
cause A  high  scale  of  taxation  tempts  parties  to  appeal 
in  unimportant  cases.  Still  the  appellant  should  be 
allowed  all  the  fair  costs  of  prosecuting  an  appeal  under 
this  statute  and  bringing  his  case  before  the  Court,  as 
he  is  upon  appeal  from  the  Quarter  Sessions. 

Blackburn  J.  It  might  not  be  a  bad  r^ulation 
that  the  costs  of  settling  a  case  should  not  be  charged  to 
the  respondent;  but  such  is  not  the  present  practice. 
The  other  costs  may  have  been  necessary  for  the  prose- 
cution of  the  appeal. 

Rule  discharged,  without  costs. 
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The  Queen  against  The  Justices  of  The  West 
RmmG  of  Yorkshire  and  William  Henry 
Ripley. 

After  notice  and  ^unds-  of  appeal  against  a  certificate  of  justices  for 
the  diversion  of  a  highway,  the  person  at  whose  instance  the  certificate 
was  giTen  gave  notice  that  he  abandoned  further  proceedings,  and  should 
not  apply  to  the  Quarter  Sessions  for  the  enrolment  of  3ie  certificate. 
The  ai^)eal  was  entered,  and,  being  called  on  and  no  one  appearing,  was 
struck  out.  Afterwards  on  the  same  day  the  appellant  applied  for  costs 
under  stat.  5  &  6  F^  4.  o.  50.  «.  90.,  by  which  me  Quarter  Sessions  are 
authorized  and  required  to  award  to  the  party  giving  or  receiving  notice 
of  appeal  such  costs  and  exnenees  as  shall  be  incurred  in  prosecuting  or 
resisting  such  appeal,  whetner  the  same  shall  be  tried  or  not :  Held, 
that  the  Quarter  Sessions  were  bound  to  make  an  order  for  the  costs. 

TN  Easter  Term,  T.  Campbell  Foster  obtained  a  rule 
calling  upon  the  justices  of  the  West  Riding  of  the 
county  of  York,  and  William  Henry  Ripley y  to  shew  cause 
why  a  writ  of  mandamus  should  not  issue^  commanding 
them  to  enter  continuances  to  the  next  Quarter  Sessions 
for  the  said  Biding  upon  the  appeal  oi  Joseph  Pearson 
against  a  certificate  of  two  justices^  dated  the  31st 
October,  1861,  for  diverting  a  highway  leading  from 
within  the  township  of  Wyhe,  and  at  such  Quarter  Ses- 
sions to  make  such  order  for  costs  in  the  matter  of  the 
said  appeal  as  is  required  by  law,  the  proposed  diversion 
of  the  said  highway  having  been  abandoned  after  notice 
of  appeal  had  been  given  and  the  grounds  of  appeal 
had  been  delivered. 

On  the  Slst  October,  1861,  two  justices  of  the  West 
Riding  of  Yorkshire,  having  viewed  the  highway  in 
question,  and  having  had  the  necessary  proof  and  plan 
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Costs. 


1862.  laid  before  them,  signed  a  certificate  for  diverting  the 
The  QpEEir  same,  whichj  together  with  the  other  documents,  was  on 
Juaircns  of  *^^  ^^^  November,  lofJged  with  the  clerk  of  t?ie  peace,  in 
We«t  RimsG,  pursuance  of  stat.  5  &  6  f#^.  4.  c.  50.  s.  85.  On  the  Uth, 
Joseph  Pearsout  being  a  person  deeming  himself  ag- 
grieved, gave  notice  to  the  surveyor  of  the  highways  of 
his  intention  to  appeal  against  the  certificate,  together 
with  a  statement  of  the  grounds  of  appeal  under  sect.  88- 
On  the  20th,  notice  was  given  by  William  Hmri/  Eipiet/ 
the  person  at  whose  instance  the  certificate  was  given, 
that  he  abandoned  further  proceedings,  and  that  no 
application  would  be  made  to  the  Quarter  Sessions  for 
the  purpose  of  having  the  certificate  enrolled*  At  the 
Quarter  Sessions  held  on  the  31st  December  the  appeal 
was  entered  and  placed  on  the  list,  and  upon  being 
called  on  in  its  turn  and  no  one  appearing  it  was  struck 
out-  Afterwards,  on  the  same  day,  the  counsel  for  the 
appellant  who  had  been  instructed  to  move  to  quash 
the  certificate  with  costs  applied  to  the  Court  to  reinstate 
the  appeal  and,  in  pursuance  of  sect.  90,  make  an  order 
for  costs  I  which  application  was  refused, 

Maule  shewed  cause*— The  Quarter  Sessions  were  not 
bound  to  restore  the  appeal ;  and  the  appeal  must 
be  before  the  Court  in  order  to  enable  them  to  give 
costs  under  stat  5  &  6  ^.  4  c,  50,  m.  90,  [Crompion  J, 
By  that  section  the  Quarter  Sessions  are  "authorized  and 
required  to  award  to  the  party  gi  ring  or  receiving  notice 
of  appeal  such  costs  and  e:^peuses  as  shall  be  incurred  in 
prosecuting  or  resisting  such  appeal,  whether  the  same 
shall  be  tried  or  nof  The  right  to  apply  for  costs  doea 
not  arise  until  it  is  ascertained  whether  the  appeal  will 


be  tried  or  not.     Is  not  tliis  a  case  in  which^  the  appeal        1862. 
not  being  tried^  the  party  is  entitled  to  the  costs  of  pre-     The  Queen 
paring  to  resist  the  certificate?]     If  an  application  for     j^^Jcea  of 
costs  may  be  made^  though  there  is  no  cause  before  the  WbstRidiuo. 
Sessions^  this  rule  cannot  be  resisted.     ^Blackburn  J. 
Section  90  says  that  the  party  giving  notice  of  appeal  is 
entitled  to  costs.    If  the  argument  against  the  rule  were 
right,  it  would  always  be  in  the  power  of  a  party  who 
did  not  appear  at  the  Quarter  Sessions  to  support  the 
certificate  of  the  justices  to  deprive  the  appellant  of 


T.  Campbell  Foster  was  not  called  upon  to  support 
the  rule. 


Per  Curiam.   (Wightman^  Crompton   and  Black- 
burn JJ.) 

Rule  absolute  without  costs^  the  defendants 
undertaking  that  an  order  for  costs  should 
be  made  without  a  mandamus  issuing. 
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Paterson  against  Harris. 

In  an  action  on  a  policy  of  insnrance  in  the  oidinaiy  form,  with  the 
common  memorandum,  on  a  share  in  J^  Atlantic  Telegroph  Company, 
alleging  a  total  loss  of  the  cable  by  perils  of  the  seas ;  the  defendant 
pleadea  that  the  subject  matter  of  the  insurance  was  not,  nor  was  any 
part  thereof,  during  the  continuance  of  the  risk  covered  by  the  policy,  lost 
by  the  perils  insured  against,  or  any  of  them.  Issue  haying  been  joined 
on  this  plea,  the  plaintiff  recovered  in  respect  of  a  small  portion  of  the 
cable  only,  the  rest  not  having  been  lost  by  the  perils  insured  against^ 
the  damages  on  the  portion  recovered  exceeding  SI,  per  cent,  on  the 
value  of  the  poli^.  Held  that  the  plea  might  be  taken  distributively, 
and  that  the  verdict  should  accordingly  be  entered  for  the  defendant  as 
to  all  the  claim  except  so  far  as  related  to  the  loss  of  the  portion  of  the 
cable  on  which  the  plaintiff  succeeded. 

^HE  first  count  of  the  declaration  was  on  a  policy  of 
insurance  on  a  share  in  The  Atlantic  Telegraph 
Company^  alleging  a  total  loss  of  the  cable  hj  perils 
of  the  seas^  whereby  the  share  became  of  no  value.  The 
policy  was  in  the  ordinary  fomii  with  the  common  me- 
morandum. 

The  second  count  was  on  a  policy  similar  to  the  first, 
with  an  additional  memorandum  that  it  was  understood 
and  agreed  that  the  insurance  should  cover  and  include 
the  successful  working  of  the  cable  when  laid  down. 

There  was  also  the  common  count  for  money  had  and 
received. 

Pleas.  1.  That  the  defendant  did  not  promise  or 
become  an  insurer  as  alleged.  * 

2.  To  the  first  count  That  the  subject  matter  of  the 
insurance  was  not^  nor  was  any  part  thereof^  during  the 
continuance  of  the  risk  covered  by  the  poUcy^  lost  by 
the  perils  insured  against^  or  any  of  them. 

8.  To  the  second  count.  That  the  subject  matter  of 
the  insurance  was  not^  nor  was  any  part  thereof^  during 
the  continuance  of  the  risk  covered  by  the  policy  and 
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memorandum^  lost  by  the  perils  insured  against^  or  any        1862. 
0^*^em.  Paterson  ' 

4  To  the  whole  declaration^  Payment  before  action      harrib 
brought. 

5.  To  the  common  count,  Never  indebted. 

Issue  on  all  the  pleas. 

At  the  trial  of  the  cause^  a  verdict  was  entered  for 
the  plaintiff,  subject  to  a  question  reserved;  and  the 
Court  having  decided  that  the  plaintiff  was  only  entitled 
to  recover  with  respect  to  a  small  portion,  namely, 
373  miles,  of  the  cable,  as  the  loss  of  the  rest  was  not 
caused  by  perils  of  the  seas,  but  from  the  chemical 
action  of  the  sea  on  it  after  immersion,  arising  from 
inherent  defects  in  the  cable,  the  following  rule  was 
drawn  up. 

"  Upon  reading  &c.,  and  upon  hearing  &c.,  it  is 
ordered  that  the  arbitrator  appointed  by  the  parties  do 
assess  the  damages  as  to  the  373  miles  of  cable  upon 
the  principle  laid  down  by  the  Court;  and  if  he  find 
that  the  damage  so  assessed  amounts  to  or  exceeds  3/. 
per  cent.,  the  verdict  is  to  be  entered  for  the  jrfaintiff,  as 
to  such  portion  of  the  amount  so  found  as  the  defend- 
ant's subscription  bears  to  the  whole  sum  insured  by 
the  policy,  and  costs  408. ;  but  if  such  damages  amount 
to  less  than  SL  per  cent.,  then  the  verdict  is  to  be 
entered  for  the  defendant  (a)/' 

The  arbitrator  having  assessed  the  damages  at  a  sum 
exceeding  3/.  per  cent,  on  the  value  of  the  policy,  the 
following  order  was  made  by  Blackburn  J. 

''Upon  hearing  counsel  on  both  sides,  I  do  order 
that,  having  regard  to  the  finding  of  the  jury  and  the 

(ff)  See  the  Roport*  vi>l,  I*  p.  336. 


1862.       judgment  of  the  Court,  tlie  verdicrt  be  entered  for  the 

Ta^^^^^    defendant  upon  the  issues  arising  on  the  first  and  last 

EaIkij       counts,  and  for  the  plaintiff  on  the  first  issue  so  far  as 

it  relates  to  the  second  count,  and  on  (he  third  issue 

generally^  with  damages  according  to  the  finding  of  the 

arbitrator ;  with  liberty  to  apply  to  the  Court" 

A  rule  was  obtained  by  the  defendant  to  vary  this 
order,  by  directing  that  the  verdict  upon  the  issue 
arising  upon  the  third  plea  be  entered  for  the  defendant 
as  to  all  the  claim,  except  so  far  as  related  to  the  Iosji 
of  373  miles  of  the  cable. 

This  rule  was  ar^ed  on  the  14th  and  17th  Jujw^  and 
judgment  was  given  on  the  latter  day. 


ly,  Murraif  shewed  cause. — The  question  is  whether 
the  third  issue  is  divisible,  so  as  to  entitle  the  defendant 
to  have  the  verdict  entered  for  him  for  the  portion  on 
which  he  has  succeeded*  The  issue  is,  however,  entire; 
and  to  hold  it  otherwise  would  lead  to  a  multiphcity 
of  issues*  The  second  count  on  which  it  arises  is 
a  claim  for  damages  in  respect  of  a  total  loss  of  the 
cable  the  share  in  which  was  insnredj  and  the  defendant 
cannot  claim  to  have  the  issue  divided  on  the  ground 
that  the  loss  turns  out  to  have  been  only  partial.  The 
plaintiff  could  not  have  declared  for  a  partial  loss  of 
this  portion  of  the  cable  until  the  voyage  was  at  an  end, 
seeing  that  after  a  partial  loss  there  may  be  a  total 
loss,  in  which  of  course  the  former  would  be  included ; 
Stewart  v.  Steele  (a),  per  Maule  J.;  Blackett  v.  The 
Soya!  Exchange  As$urance  Company  {b\  per  Lord 
J^yndhurst. 

{a)  5  &»K,  N.  R.  927.  &4J.  948—9. 


Harris. 


Anderson  v.   Chapman  (a)   is   an   authority  for   the        1862. 
phdntiff.     That  was  an  action  against  the  defendant     p^tebsoit 
as  a  carrier  by   sea^  charging  damage  to  goods  by 
improper  stowage^  and  otherwise  negligently  taking  care 
of  and  conveying  them.     The  plaintiff  failed  to  prove 
any  negligence  in  respect  of  stowage^  but  proved  a 
damage  to  one  cask  by  negligence  in  the  loadings  and 
it  was  held  that  the  defendant  was  not  entitled  to 
any  part  of  the  costs  on  the  above  issue^  under  Beg. 
Cren.  H.  2  W.  4.  r.  74.,  which  directs  that  ^^the  costs 
of  all  issues  found  for    the  defendant   shall  be  de- 
ducted from  the  plaintiff ^s  costs  /*  and  Parke  B.  referred 
to   Cox  V.   Thomason  (A).     [^Crompton  J.      Traheme  v. 
Gardner  (c)   is   subsequent  to  Anderson  v.    Chapman^ 
and  seems  at  variance*  with  it.]     That  was  founded  on 
fVelby  V.    Brown  (d),  and  was  an  action  on  common 
counts.     In  an  action   of  indebitatus  assumpsit,  with 
several  breaches  alleged,  the  defendant  may  plead  to 
each  breach,  and  an  issue  may  be  raised  on  each.     Be- 
sides,  in  the  judgment   in    Traheme  v.   Gardner,   no 
allusion  is  made  to  Anderson  v.  C/uzpman.     ICrompton 
J.     It  was,  however,  brought    before  the  Court  in 
the  argument.]     Here  the  declaration  states  one  specific 
cause  of  action,  as  much  as  if  the  action  were  brought 
for  an  entire  chattel.     Suppose  two   heads  of  special 
damage   in    an  action  of    slander,   and  the   plaintiff 
failed  as  to  one,  would  the  issue  be  divisible?    [Cromp* 
ton  J.     I  do  not  see  why  not     Blackburn  J.  referred 
to  Biddulph  v.   Chamberlayne  (e).]     If  this  defendant 

(a)  bM.fW.  483. 

(b)  2  a  #  J:  498;  1  Dowl.  P.  C.  572 ;  2  Tyrw.  411. 

(c)  SE.^B.  161.  (d)  1  Exch,  770. 

(e)  17  Q.  B.  351. 
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1862.        can  recover  the  costs  he  seeks^  then  in  every  action  for 
PATBftsoN      damages  the  defendant  will  be  entitled  to  the  costs  of 
Hasrib.       ^  witnesses  called  by  him  for  the  purpose  of  cutting 
them  down.     [He  cited  Gray  an  CastSy  p.  40.] 

Ham/man,  in  support  of  the  rule. — The  declaration  * 
is  for  a  total  loss^  and  under  it  the  plaintiff  may  recover 
pra  tanto  if  he  proves  a  partial  loss.  The  test  whether 
an  issue  is  divisible  is  to  see  whether  the  portions 
supposed  to  be  separate  could  be  made  the  subject  of 
different  breaches.  That  could  not  have  been  so  here ; 
at  all  events^  if  it  could^  the  plaintiff  could  have  tra* 
versed  each  breach  separately.  Anderson  v.  Chapman  (a) 
has  been  virtually  overruled  by  Traheme  v.  Gardner  {b), 
and  is  inconsistent  with  Reynolds  v.  Harris  (c)  and 
Freshney  v.  fFetts  (d).  [He  cited  Goram  v.  Sweeting  {e) 
and  Gray  on  Costs,  pp.  61,  64]  [Wightman  J.  In 
Day^s  Common  Law  Procedure  Acts,  p.  68,  it  is  said 
that  not  possessed  is  divisible  in  trover,  but  not  in  an 
action  for  mesne  profits,  for  which  he  cites  JViUdnson 

y.Kirbyif).] 

« 

CocKBUAN  C.  J.  This  rule  must  be  made  absolute. 
I  quite  agree  that  where  the  question  between  the  parties 
involves  simply  the  amount  of  damages,  and  the  defend- 
ant calls  witnesses  to  cut  them  down,  the  issues  raised 
in  reference  to  the  different  items  that  may  come  under 
consideration  are  not  taken  distributively ;  but  where 
we  can  see  that  the  issues  raised  are  distinct,  the  ends  of 
justice  require,  and  our  rules  do  not  prevent,  their  being 
so  taken. 

(a)  bM.^^W.  483.  (6)  8  E.  ^  B.  161. 

(r)  3  a  B.  N,  8.  267.  (</)  26  L.  J.  Exch.  228, 

{e)  2  8aund.  205.  (/)  15  C.  B.  430. 


Here  is  an  action  on  a  policy  of  insurance^  in  ^hich  1862. 
the  underwriter  undertakes  to  indemniiy  the  assured  patebson 
for  all  loss,  total  or  partial^  ifrom  the  perils  of  the  seas;  Harris 
and,  according  to  the  established  rule,  although  the 
declaration  is  general,  it  is  open  to  the  assured  to 
proceed  in  respect  of  either  total  or  partial  loss.  The 
declaration  being  general,  the  plea  has  assumed  the  same 
shape,  and  denies  the  loss  in  general  terms,  making  no 
distinction  between  total  and  partial  loss.  It  seems  to 
me  that,  under  these  circumstances,  the  subject  matter 
of  the  liability  is  distinct.  Even  where  a  partial  loss 
arises  before  the  expiration  of  the  voyage,  there  is 
nothing  to  prevent  the  assured  from  maintaining  his 
action  for  it,  although,  no  doubt,  if  afkerwards  there 
were  a  total  loss,  the  partial  loss  would  be  included  in 
it,  and  could  not  be  recovered  for  separately.  But  here 
are  two  distinct  grounds  of  claim,  on  one  contract  of 
indemnity;  and,  that  being  so,  the  plaintiff  clearly 
may  recover  in  respect  of  the  partial  loss  of  part 
of  the  cable  arising  out  of  one  set  of  circumstances, 
and  for  the  rest  arising  out  of  a  different  one.  It  is  not 
allied  that  there  was  anything  in  common  between  the 
two  losses,  except  that  both  occurred  on  the  ocean^  one 
from  a  storm,  and  the  other  from  the  chemical  action  of 
the  sea  on  the  cable  after  immersion.  The  question 
between  the  parties  was  whether  the  loss  of  that  part 
on  which  the  jury  found  for  the  defendant  was  from  the 
action  of  the  sea,  or  from  inherent  defects  of  the  cable. 
These  are  two  essentially  distinct  causes  of  action  and 
grounds  of  liability ;  and  therefore  we  ought,  if  we  can, 
to  construe  a  plea  which  is  an  answer  to  the  one  part, 
though  not  to  the  other  so  that  the  defendant  may  have 
his  costs  of  that  part  on  which  he  succeeded. 


1862. 

Patebsow 

T. 


It  is  trae  that  in  Anderson  v.  Chapman  (a)  a  con- 
trary doctrine  seems  to  have  been  maintained ;  bnt  the 
decision  of  the  Court  there,  on  the  special  eircnmstanoes 
of  that  case,  has  been  considerably  shaken  by  Trakeme 
V.  Gardner  (6),  which  is  much  more  like  the  present. 


Wig  HTM  AN  J*  I  ara  of  the  same  opinion.  I  was  nt 
first  a  good  deal  impressed  with  the  argament  founded  on 
the  extent  to  which  it  was  said  our  decision  in  favour  of 
the  defendant  might  be  carried.  It  was  suggested  that 
this  was  an  action  to  recover  unliquidated  damages^  and 
that,  if  we  were  to  decide  in  favour  of  the  defendant, 
then,  in  every  case  where  an  action  is  brought  to  recover 
damages^  the  defendant  might  claim  to  be  allowed  the 
costs  of  witnesses  produced  by  him  for  the  mere  purpose 
of  cutting  them  down.  But  in  the  present  case  the 
record  shews  that  the  plaintiff's  claim  is  for  a  specific  sum 
in  respect  of  a  total  loss  of  the  cable.  No  doubt  there 
is  a  difference  between  the  recovery  for  a  total  aud  for  a 
partial  loss ;  and,  although  the  plaintiff  in  the  declara- 
tion went  for  a  total  lossj  still  here  are  two  matters  that 
may  be  distributed.  The  case  is  distinguishable  from 
Anderson  v*  Chapman  («),  which  w^  for  unliquidated 
damages.  If  this  were  such  a  case  I  confess  I  should 
have  entertained  much  doubt, 

Crompton  J.  The  effect  of  the  late  cas^,  esp^ally 
Traherne  v.  Gardner  {b)^  is  that  where  an  issue  admits  of 
being  divided,  and  there  are  two  really  distinct  questions 
before  the  jury,  the  postea  ought  to  be  made  to  corres- 
pond with  the  truth  by  dividing  those  issuer     In  old 


(a)  5  M.  4-  r,  483. 


(A)  SEiB.  161. 


Y  X^  X  ^£VJ..A.. 


times^  before  the  New  Rules^  questions  like  the  present  1862. 
were  of  no  consequence.  Where,  for  instance,  to  an  paterson 
action  of  indebitatus  assumpsit,  a  plea  of  never  indebted  habeis 
was  pleaded,  and  the  plaintiff,  seeking  to  recover  25/., 
recovered  only  20/.,  he  had  all  the  costs,  because  the 
record  was  right ;  and  for  a  long  time  I  was  of  opinion 
with  Lord  Abinger  in  Anderson  v.  Chapman  (a),  that  the 
question  in  such  cases  was  whether  anything  was  due, 
and  in  the  event  of  something  being  found  to  be  due 
the  plaintiff  would  succeed  on  the  whole  issue.  But  the 
later  cases  proceed  on  a  different  principle,  and  I  think  a 
right  one  :  for,  since  the  New  Rules  have  made  particular 
pleadings  necessary,  if  the  plaintiff  claims  a  large  sum, 
and  recovers  only  part  of  it,  and  where  the  matter  will 
admit  of  division,  I  do  not  see  why  it  should  not  be 
divided.  Here  is  an  action  for  a  total  loss  in  the  ordi- 
nary form.  Very  early  in  the  history  of  insurance  law 
it  was  laid  down  that  if  the  plaintiff  declared  for  a  total 
loss,  he  might  recover  for  a  partial  loss ;  and  this  because 
the  declaration  must  be  understood  to  say  that  the  ship 
had  been  totally  lost,  and  also  that  it  had  been  par- 
tially lost ;  and  the  case  was  the  same  as  if  there  had 
been  two  counts,  when  the  issue  taken  on  the  whole 
went  to  every  part.  According  to  Goram  v.  Sweeting  {b\ 
on  a  declaration  for  a  total  loss  of  ship,  tackle,  &c.,  the 
defendant,  in  order  to  traverse  the  loss  successfully, 
must  traverse  the  loss  of  every  part,  which  shews  that 
the  issue  is  divisible  in  its  nature.  I  agree  with  my 
brother  Wightman  that  if  this  were  a  case  of  unliquidated 
damages  it  would  be  otherwise ;  but  the  present  issue  is 

(a)  bM.^W.  483.  (A)  2  Saund,  206. 


1862. 

Patersoh 
Harris. 


clearly  divisible,  and  two  distinct  questions  are  raised, 
not  only  on  the  form  of  the  pleadings,  but  on  the  actual 
matter.  One  was  a  claim  in  respect  of  a  total  loss  of 
the  cable,  another  in  respect  of  the  loss  of  a  portion 
of  the  cable  on  quite  a  different  occasion.  In  Traheme 
y.  Gardner  (a)  we  considered  all  the  items  claimed,  and 
having  found  five  or  six  of  them  in  &vour  of  the  de- 
fendant, held  that,  as  the  issue  was  capable  of  being 
divided,  and  the  questions  raised  were  distinct,  we  should 
enter  the  result  according  to  the  truth.  If  Anderson  v. 
Chapman  (&)  had  been  a  case  of  liquidated  damages  with 
one  breach  alleged  it  ought  to  be  taken  for  law.  But 
since  the  late  cases  I  entertain  some  doubt  whether  it  was 
rightly  decided;  for  Mr.  Gratf^,  in  his  Treatise  on  the 
Law  of  Costs,  p.  64,  questions  if  the  issue  in  Anderson  v. 
Chapman  did  not  admit  of  division.  Mr.  Gray  puts  it 
very  well  thus :  "  If  substantially  there  were  but  one 
breach,  the  issue  would  not  be  distributable;  but  if 
the  general  breach  included  two  or  more  particular 
breaches,  to  each  of  which  a  distinct  item  applied,  and 
the  defendant  had  a  distinct  case  and  evidence  as  to  one 
of  those  particular  breaches,  there  seems  to  be  no  reason 
why  the  issue  should  not  be  distributable.'^  If  the 
matter  is  one  in  respect  of  which  you  claim  unliquidated 
damages,  it  cannot  be  divided.  To  illustrate  this,  sup- 
pose  a  plaintiff  were  to  sue  for  damages  for  the  non-repair 
of  a  dwelling  house  to  which  a  hothouse  is  attached,  it 
would  be  absurd  to  say  that  he  was  suing  for  damages 
for  not  repairing  each  separately.  But  suppose  a  storm 
were  to  injure  some  windows  in  either  house,   that 


(a)  QE.^B.  161. 


(*)  5M.^W.  483. 


would  raise  a  distinct  question.     Here^  not  only  is  the        1862. 
issue  divisible,   but   there  were  two  entirely  distinct     patebboh 
questions  before  the  jury.  Haebis. 

Blackburn  J.      There  can  be  no  doubt  that  here, 
where  the  plaintiff  recovered  for  one  part  of  the  case 
only,  and  was  defeated  on  a  distinct  part  (and  that  the 
most  important),  justice  (supposing  this  an  isolated 
case)  requires  that  the  defendant  should  have  his  costs 
of  the  part  on   which   he  has  succeeded.     But  the 
question  is  to  be  decided,  not  on  the  justice  of  the  par- 
ticular case,  but  on  the  general  rules  of  law.    When  this 
matter  was  before  me  (acting  as  deputy  for  my  Lord 
Chief  Justice  before  whom  the  case  was  tried),  I  came 
to  the  conclusion  that  Anderson  v.  Chapman  (a)  was 
precisely  in  point,  and  that  I  ought  to  follow  it.     I  still 
entertain  the  opinion  that  the  principle  on  which  that 
case  went  is  identical  with  that  involved  in  the  present, 
but  I  have  changed  my  opinion  as  to  the  propriety  of 
following  that  case  now ;  for  the  principle  on  which  the 
Court  of  Exchequer  there  intended  to  act  was  a  right 
principle,  but  it  was  misapplied  by  them,  and  would 
be  misapplied  if  followed  here.     I  will  not  give  at  any 
length  my  reasons  for  thinking  the  principle  in  that 
case  a  sound  one,  as  they  are  all  stated  by  Mr.  Gray 
in  pp.  61 — 64  of  his  Treatise  on  Costs.     I  agree  with 
my  brother  Wightman  that  where  a  defendant  succeeds 
in  reducing  the  damages  for  one  individual  cause  of 
action  the  issue  ought  not  to  be  divided ;  but  in  a  case 
like  Anderson  v.  Chapman  (a),  where  the  plaintiff  sued  for 

(a)  bM.^W.  483. 


1862. 
Patbbson 

V. 

Uasris. 


n^ligence  and  proved  it  only  partially,  or  in  a  case  like 
the  present  where  there  is  a  count  on  a  policy  of  insu- 
rance, and  one  loss  is  shewn  to  have  been  caused  by  perils 
of  the  seas  and  one  not,  those  are  distinct  matters  for 
which  separate  actions  might  have  been  brought  and 
separate  pleas  pleaded. 

It  is  argued  however  that,  as  this  is  only  one  cause  of 
action,  the  plaintiff  could  not  have  brought  an  action 
for  partial  loss  before  the  voyage  had  come  to  an  end. 
There  is  no  authority  for  that,  and  the  practice,  I  think^ 
is  to  adjust  and  pay  for  partial  loss  during  a  voyage ; 
and  I  do  not  see  any  reason  why  it  should  not  be  so. 
Stewart  v.  Steele  (a),  which  has  been  relied  on,  is  really 
no  authority  at  all.  There  the  jury  erroneously  included 
in  the  amount  of  damages  the  costs  that  would  have  been 
incurred  if  the  ship  had  been  repaired,  but  which  never 
were  actually  incurred,  seeing  that  she  was  broken  up. 
It  was  with  respect  to  that  that  Matde  J.  was  speaking 
in  the  passage  cited ;  and  he  refers  to  Lhie  v.  Janson  (6), 
which  fully  establishes  his  proposition. 

Rule  absolute. 


(a)  bScoUN.S.^^. 


(6)  12  East,  64«. 


1862. 


The  Queen,  on  the  prosecution  of  the  Burial  rw^Aiy, 

^  '  ^  June  I7ih. 

Board  of  Amersham,  against  The  Overseers  of 


^  Burial  Acts. 

COLESHILL,  16  #  16  Vict, 

c.  86.,  18  #  19 

1.  Where  two  parishes  or  places  each  maintiulung  its  own  poor,  are    L.  fv 
united  together  for  ecclesiastical  purposes,  a  Burial  Board  for  the  whole      ^^^\?^ 
district^  aroointed  by  the  vote  of  the  vestry,  or  meeting  in  the  nature  of  *"**^/  . 

a  vestry,  is  properly  constituted,  by  virtue  of  stat.  18  &  19  Vict.  c.  128.,    ^f^^^^^* 
read  in  connexion  with  stat  16  &  16  Vict.  c.  86. :  although  this  would  i****?***"* 
have  been  otherwise  und^  the  16  &  16  Vict.  c.  86. 

2.  In  such  a  case,  in  the  contract  for  providing  for  the  expenses  of 
the  burial  ground,  the  Burial  Board  ougnt  to  fix  the  sum  payable  once 
for  all ; — ^not  to  fix  one  definite  proportion  for  the  amount  to  which  each 
of  the  two  parishes  or  places  is  to  be  chargeable  in  future :  although  this 
also  would  nave  been  otherwise  imder  the  former  Act 

3.  In  such  a  case,  where  money  is  borrowed  by  the  Burial  Board  towards 
the  expenses  of  providing  the  burial  ground,  the  deed  should  charse  the 
sum  borrowed  upon  the  future  rates  of  the  one  part  of  the  parish,  and 
also  upon  the  future  rates  of  the  other  part  {a). 

T^ANDAMUS  to  the  orerseers  of  the  poor  of  the 
hamlet  of  ColesMU  in  the  parish  of  Amersham  in 
the  county  of  Hertford. 

The  writ :  after  reciting  that  the  hamlet  of  ColesMU 
was  part  of  the  parish  of  Amersham  in  the  counties 
of  Bucks  and  Herts,  and  before  and  at  the  time  of 
the  passing  of  the  18  &  19  Vtct.  c.  128.  and  20  &  21 
Fid.  c.  81.,  was  a  place  separately  maintaining  its  own 
poor,  and  united  for  ecclesiastical  purposes  with  the 
residue  of  the  said  parish,  that  is  to  say,  with  a  place 
called  Amersham,  in  the  county  of  Bucks,  also  a  place 
separately  maintaining  its  own  poor,  and  that  those 
two  places  had  a  church  and  also  a  burial  ground 
for  their  joint  use,  and  that  the  inhabitants  of  those 
places  had  been  accustomed  to  meet  in  one  vestry  for 
purposes  common  to  such  several  places,  and  that  the 

(a)  This  is  the  case  referred  to  by  Crompton  J.  during  the  argument 
in  Reff.  v.  The  Ot^erseers  of  Walcotf  supra,  p.  667. 
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1862.  vestry  or  meeting  in  the  nature  of  a  vestry  of  those  two 
The  Queen  places  did,  on  the  81st  October,  1857,  pursuant  to  the 
Overseers  of  ®^^  ^^*^  ^^^  Other  the  Burial  Acts  in  force  in  England^ 
CoLEflHiLL.  |,y  ^^j  ^'^^Yi  the  approval  of  one  of  the  principal  Secre- 
taries  of  State,  appoint  a  Burial  Board  for  the  two 
places,  that  is  to  say,  for  the  parish  of  AmersJiam,  in 
the  counties  of  Bucks  and  Herts,  and  thence  from  time 
to  time  did  supply  vacancies  therein,  and  exercise  the  . 
same  powers  of  authorization,  approval  and  sanction  in 
relation  to  such  Burial  Board,  and  such  other  powers  . 
as  under  those  Acts  are  vested  in  the  vestry  of  a 
parish  or  place  separately  maintaining  its  own  poor, 
and  such  Burial  Board  then  became  the  Burial  Board 
under  the  Burial  Acts  for  the  parish  of  Amersham  ;  and 
that  the  Burial  Board,  with  the  sanction  of  the  vestry  or 
meeting  in  the  nature  of  a  vestry  of  the  parish  of  Amer- 
sham, and  the  approval  of  the  Commissioners  of  the 
Treasury,  did  borrow  the  money  required  for  providing, 
laying  out  and  enclosing  two  several  burial  grounds 
theretofore,  with  the  approval  of  one  of  the  prindpal 
Secretaries  of  State,  provided  for  the  parish  of  Amersham 
under  the  Burial  Acts  to  be  used,  the  one  as  a  consecrated 
and  the  other  as  an  unconsecrated  burial  ground,  that  is 
to  say,  the  sum  of  IQOOL,  and  charge  the  future  poor 
rates  of  the  parish  of  Amersham  with  the  pajrment  of 
such  money  and  interest  thereon ;  and  that  the  Burial 
Board  did  require  the  sum  of  15221  for  defraying 
expenses  incurred  by  them  in  carrying  the  said  Acts 
into  execution,  that  is  to  say,  for  paying  the  agreed 
interest  on  the  principal  money  the  sum  of  72/.,  and 
the  further  sum  of  80/.,  being  a  sum  equal  to  or 
exceeding  one  fiftieth  part  of  the  principal  money  so 
borrowed,  which  the  Burial  Board  did  then  think  proper 


^  IKjM^KJRlJL. 


Overseers  of 

COLESHILL. 


to  be  then  being  once  for  the  then  cnrrent  year  by        1862. 
them  set  aside  out  of  the  moneys  charged  as  aforesaid,    The  Qubsn 
for  the  purpose  of  providing  a  sinking  fund  for  paying 
off  the  principal  money,  and  that  the  sum  required 
by  the  Burial  Board  in  respect  of  the  portion  of  such 
expenses  to  be  borne  by  the  hamlet  of  ColeshilU  such 
sum    haying   been  first    ascertained    by  apportioning 
such  expenses  among  the  two  places,  in  proportion 
to  the  yalue  of  the  property  in  such  several  places  as 
rated   to   the   relief   of  the    poor,  was   the   sum  of 
24/.  15«.  \d.i  and  that  the  Burial  Board  for  the  purpose 
of  obtaining  payment  according  to  law  of  that  sum  of 
24/.  15#.  Id.  by  a  certain  certificate  or  order  under  the 
hands  of  such  number  of  the  Burial  Board  as  were 
authorized  to  exercise  the  powers  of  the  Board,  bearing 
date  the  18th  of  October,  1859,  and  addressed  to  the 
defendants,  did  direct  them  to  pay  the  sum  of  24/. 
15<.  \d.  out  of  the  rates  for  the  relief  of  the  poor  of 
the  hamlet  of  CoUshill;  which  order  or  certificate  was 
afterwards  served,  and  that  afterwards,  on  divers  days 
and  times,   and  particularly  on    the  80th  November, 
1859,  they  were  required  on  the  part  and  behalf  of 
the  Burial  Board  to  obey  the   certificate  or  order; 
yet  that  they  not  regarding  their  duty  as  such  over- 
seers in  that  behalf  did  absolutely  neglect  and  refuse 
to   obey  the  said   certificate   or  order,  to  the  great 
damage  and  grievance  of  the  parish  of  Amersham,  and  in 
contempt  of  the  said  certificate  or  order :  commanded 
the  defendants  to  obey  the  said  certificate  or  order  of 
the    Burial   Board  for  the  parish  of  Amersham,  and 
pay  out  of  the  rates  for  the  relief  of  the  poor  of  the  said 
hamlet,  as  directed  by  the  said  certificate  or  order,  the 
said  sum  of  24/.  155.  Irf.,  and  if  necessary  levy  the  same 
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1862.        by  rate  on  the  said  hamlet,  and  do  all  things  necessaiy 


The  QuKXH     ^^  ^bat  behalf,  &c. 

Orerseere  of        ^®  retum  stated,  that  the  hamlet  of  CoUthiU  was 
CoLESHiLL.     j^Qi  pgjj^  Qf  ^jjg  parish  of  Amersham  in  the  writ  mentioned 
as  therein  suggested,  but,  on  the  contrary  thereof,  tbe 
hamlet  of  ColeshUl  was  ft  parish  wholly  separate  and 
distinct  from  the  parish  of  Amersham,  having  separate 
overseers  of  the  poor,  and  separately  maintaining  its 
own  poor,  and  also  having  its  own  vestry  wholly  separate 
and  distinct  from  the  vestry  of  the  parish  of  Amenham  ; 
that  the  two  places,  to  wit  the  parish  of  Amersham  and 
the  parish  or  hamlet  of  Cokshittf  had  not  a  chnrch 
or  burial  ground  for  their  joint  use,  nor  had  the  inha- 
bitants of  the  said  several  parishes  or  places  ever  been 
accustomed  to  meet  in  one  vestry,  as  in  the  writ  sag* 
gested ;  that  no  vestry  or  meeting  in  the  nature  of  a 
vestry  of  the  several  parishes  or  places  ever  did  appoint 
such  Burial  Board  as  in  the  writ  suggested,  but  that, 
on  the  contrary  thereof,  the  vestry  or  meeting  in  the 
nature  of  a  vestry,  at  which  the  supposed  Burial  Board 
was  appointed  as  in  the  writ  mentioned,  was  a  meeting 
of  the  vestry  of  the  parish  of  Amersham  only,  and  the 
Burial  Board  so  appointed  at  the  said  meeting,  as  in 
the  writ  mentioned,  was  appointed  by  the  vestry  of  the 
parish  of  Amersham  only,  without  the  sanction,  consent 
or  concurrence  of  the  vestry,  or  any  meeting  in  the 
nature  of  a  vestry,  of  the  parish  or  hamlet  of  CoUskUl; 
and  that  no  vestry  or  meeting  in  the  nature  of  a  vestry 
of  the  parish  or  hamlet  of  Cokshill  ever  sanctioned, 
consented  to  or  concurred  in  the  said   appointment; 
that  although  the  Burial  Board  did  as  in  the  writ  sug- 
gested, charge  the  future  poor  rates  of  the  parish  of 
Amersliam  with  the  payment  of  the  money  and  interest 


in  the  writ  mentioned^  the  Burial  Board  never  did  in 
fact  charge  the  fnture  poor  rates  of  the  hamlet  of 
CoUshiU  with  the  payment  of  the  said  money  and 
interest^  &c. 

Issue  having  been  taken  on  the  return^  the  cause  went 
to  trial;  when  a  verdict  was  taken  for  the  prosecutors, 
subject  to  the  following  special  case^  which  was  stated  by 
an  arbitrator,  in  pursuance  of  an  order  of  nisi  prius. 

Amenham,  otherwise  Affmondesham,  (which  is  for  the 
purposes  of  this  case,  and  for  those  purposes  only  called 
Amersham  proper),  is  in.  the  county  of  Buckingham,  and 
adjoins  Coleskitt,  which  is  in  the  county  of  Hertford. 
One  church,  which  is  in  Amersham  proper,  is  used  for 
marriages,  baptisms,  and  public  worship  by  the  inha- 
bitants of  both  places ;  and  some  inhabitants  of  Cokshill 
have  specific  pews  allotted  to  them  in  it.  The  rector  of 
Amersham  receives  as  such  rector  the  tithes  of  ColeshiU; 
and  the  presentations  to  such  rectory  describe  it  as  "  the 
rectory  of  Agmondesham,  in  the  county  of  Bucks.'* 
There  are  three  dissenters'  chapels  in  Amersham  proper, 
but  no  place  of  public  worship  in  ColeshiU.  Adjoining 
the  church  is  a  churchyard,  in  which  the  bodies  of 
persons  dying  in  either  of  the  places  at  all  times  before 
the  1st  January^  1860,  were  buried  as  of  right;  and 
the  churchyard  during  all  that  time,  up  to  the  time 
of  its  being  closed,  was  a  burial  ground  for  the  joint 
use  of  the  two  places.  There  were  also  burial  places  in 
connection  with  two  of  the  chapels. 

The  registrations  of  baptisms,  marriages  and  burials, 
have  always  heretofore  been  made  in  register  books 
common  to  both  places.  The  register  book  of  burials 
between  the  years  1678  and  1726  is  headed,  "  The  names 
of  all  such  persons  as  were  buried  in  the  parish  church 
of  Agmondesham,  in  the  county  of  Bucks."     For  the 


1862. 


The  QuKEN 

V. 

Overseers  of 

COLESUILL. 


830  TRINITY  TERM. 

1862.       period  between  1726  and  1812  the  baptiams^  marriagefl 

The  QuBKH    <^^  burials  in  the  parish  are  registered  in  one  book. 

Overseers  of   ^  which  there  is  not  any  heading;  and  foot  the  period 

CoLWjBiLL,    betweenl818andthe80thJkfoy,1858,therearer^ifitered 

in  separate  books,  each  of  which  is  headed,  respectively 

"  Burials/' ''  Baptisms''  and  *'  Marriages" ''  in  the  parish 

of  Amersham,  in  the  county  of  Bucks,  in  the  year ." 

Church  rates  haye  been  made  for  the  repaars  of  the 
church,  and  the  church  is,  from  1658  to  1815,  styled  in 
these  "  the  parish  diurch  of  Amersbam,  in  the  county 
of  Biichinffham ;''  and,  from  1815  to  1852,  ''die  parish 
churdi  of  Amersham,  in  the  counties  of  Baekmgham 
and  Hertford.**  These  rates  have  always  been  made  on 
and  paid  by  the  inhalntants  of  eadi  of  the  places. 
There  is  no  churdi  rate  extant  earlier  than  1658,  and 
since  1862  none  has  been  mada  One  of  sudi  church 
rates  made  in  1686  is  signed  by  thirteen  rBtepayers> 
one  of  whom  was  rated  in  Cakshill  and  not  in  Amersham 
proper.  These  rates  were  made  at  yestry  meetings  hdd 
in  the  yestry  of  the  church.  Notices  rdating  to 
the  meetings  were  posted  on  the  church  and  on  the 
chapels  before  named,  but  not  in  any  other  place. 
Resident  ratepayers  of  CobshiU  attended  these  meetings, 
some  of  whom  were  and  some  were  not  also  rated  in 
Amersham  proper.  In  one  instance  the  diurchwarden 
who  made  the  rate  was  a  ratepayer  in  ColeskSl  as  well 
as  in  Amersham  proper,  but  no  one  actually  residing  in 
ColeskUl  has  been  churchwarden.  Amersham,  proper 
contains  about  8000,  and  ColeshiU  about  6000  inha- 
bitants. And  the  rateable  yalue  of  property  as  rated 
to  the  rdief  of  the  poor  is — 

In  Amersham  proper  dE8965  14  3 

In  ColeshiU  .         1758    6  9 

Each  of   the   places   has,    since   1658,   separately 


maintained  its  own  poor.    At  the  present  time  each        1862. 
appoints    its    own    overseers^  surveyors  of  highways,     The  Qvkem 
assessors  of  taxes  and  constables,  and  makes  out  its    OTerseereof 
own  jury  list  and  list  of  voters.     Amersham  proper     Coleshill. 
separately  returns  two,  and  Coleshill  one,  member  to  the 
board  of  guardians. 

There  are  in  existence  eight  certificates,  ranging  from 
1704  to  1755,  signed  by  the  overseers  of  Cokshill, 
acknowledging  paupers  who  resided  in  Amersham  to  be 
settled  in  Coleshill,  and  in  these  Coleshill  is  described 
as  being  in  the  parish  of  Amersham  ;  and  there  is  one 
of  the  dates,  1789,  signed  by  the  overseers  of  Amersham, 
in  which  Coleshill  is  called  ^'  the  hamlet  of  Coleshill  in 
the  coimty  of  Hertford^'  As  to  the  period  preceding 
1658,  there  is  a  document  produced  from  a  chest  called 
"  the  rectory  chest,*'  which  chest  is  kept  in  the  custody 
of  the  rector,  which  document  is  indorsed  '^  the  accounts 
of  the  receipts  and  distribution  of  the  money  collected 
for  the  poor  of  Agmondesham  in  the  year  1613,'^  and 
names  one  set  only  of  churchwardens  and  overseers. 
This  has  a  heading  **  Coleshill,^*  under  which  are  entered 
the  contributors  in  Coleshill;  and  also  a  heading 
''  Weedon  Hill  and  Chesham  Boyes"  under  which  are 
entered  six  contributors.  Weedon  Hill  is  in  Amersham 
proper,  but  Chesham  Boyes  is  and  always  was  a  separate 
parish,  with  its  own  church ;  but  it  is  bounded  on  the 
south  and  west  by  Weedon  Hill  and  another  of  the 
divisions  of  Amersham  proper.  The  defendants  submit 
that  this  document,  by  reason  of  its  custody,  is  not 
evidence  against  them. 

There  are  orders  of  removal,  ranging  from  1766  to 
1828,  from  each  of  these  places  to  the  other;  and  in 
these  Coleshill  is  described  as  the  hamlet  of  Coleshill,  in 


1862.       the  county  of  Hertford.    In  one  order  of  maintenance 
The  QuKKM    ^  bastardy,  signed  by  the  Rev.  J.  T.  Drake,  the  late 
Overseers  of   ^^^^^  ^^  Amersham,  ColeshiU  is  called  the  parish  of 
CoLisHiLL.     CoUshiU,  but  in  this  order  ''  ColeshtlP'  has  been  mserted 
in  a  printed  form,  in  which  the  word  '^  parisV  is  printed. 
Meetings  for  the  transaction  of  the  above  named 
separate  business  have  been  held  separately  in  each  of 
the    places  :    the    meetings  for  Amersham  proper  in 
the  vestry,  and  after  notice  posted  as  above  stated  for 
vestry  meetings  at  which  church  rates  were  made :  the 
meetings  for   ColeshUl  in  an  inn  in  CoUskUL    These 
meetings  have  been  called  by  the  overseers  of  ColeshiU; 
and  notices  relating  thereto  have  been  posted  on  the  door 
of  the  inn,  and  also  on  the  church  and  chapels.    Bate- 
payers  of  ColeshiU  resident  in  Amersham  attended  and 
voted  at  these  meetings  for  ColeshiU 

In  the  following  instances  business  which  related  ex- 
clusively to  Amersham  proper  was  transacted  at  vestry 
meetings,  at  which  business  relating  to  both  places  was 
also  transacted,  that  is  to  say — 
1889.  4pn7  4th. 

1st.  Churchwardens  chosen. 
2nd.  A  poor  rate  made. 

8rd.  Church  rate  proposed   and    the  question 
adjourned. 
1839.  April  19th. 

1st.  Churchwardens'  accounts  passed. 
2nd.  Church  rates  made. 
8rd.  Highway  rate  made. 

4th.  10/.  voted  for  making  out  the   poor  and 
police  rates. 

5th.  List  of  persons  excused  from  poor  rates 
revised  and  renewed. 


6tli.  Ordered  tliat  the  churchwardens  get  the 
church 'and  market  clocks  repaired. 
1841.  Bee.  4th. 

1st.   Church  rate  made. 
2nd.  An  overseer  chosen. 
1843.  May  13th. 

Ist.   Accounts  of  churchwardens  allowed. 
2nd.  Church  rate  made. 
8rd.  Highway  rate  made. 
At  this  last  meeting  a  resident  ratepayer  of  CoUshitt, 
not  rated  in  Amersham  proper,  was  present  and  signed 
the  allowance  of  churchwardens'  accounts,  but  the  vestry 
minute  book  is  signed  by  the  chairman  only.     This 
same  resident  ratepayer  of   ColeshiU  also  signed  the 
allowance  of  churchwardens'  accounts,  made  at  a  meet- 
ing held  the  10th  of  Mayy  1845,  at  which  business 
relating  to  the  church  only  was  transacted. 
1846,  July,  16th. 

1st.    Church  rate  made. 
2nd.  An  overseer  chosen. 
1846,  5th  December. 

1st.   Poor  rate  made. 

2nd.  Resolution  that  where  the  rateable  value 

imder  5/.  be  rated  to  poor,  church  and  highways, 

but  that  the  collector  apply  for  payment  to  the 

owners. 

The  precepts  of  the  high  constable  requiring  the  pay- 

ment  of  the  general  county  rate  for  Coleshill  are  headed 

"  county  of  Hertford/'  and  in  some  of  these  ColeshiU  is 

called  "  the  pariah  of  CokskilU^ 

Among  the  records  deposited  in  the  Public  Record 
Office,  London^  to  wit.  Land  Tax  Bookj  1693,  it  is  thus 
contained  ^ 
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"Extracts-'' 
"  An  account  of  the  duplicates  broughf  into  their 
Majesties  Bemembrancer's  Office,  for  the  first  ayd 
of  4a.  in  the  pound,  how  much  every  duplicate 
amounts  imto,  and  the  name  of  every  division, 
hundred  and  place  in  every  county  within  England 
and  Wales,  Being  for  the  yeare 
1698 
Adhuc,  Com  Bucks. 


Hundreds,  &c. 
Townes 

OP 

Parishes. 

The  Yeare 
Beal. 

The  Yeare 
Personal. 

The  Hundred  of 
Bumham.    Chee 

ham  Division. 

Amersham,      ") 
Towne  and 
Woodrow        J 

284,10,00 

28,01,06 

Bumham  Divis 

ion. 

Beconsfield 

332,03,00 

Ad 

hue  Com  Her 

tford 

Dacorum  Hmidred 

Coltshill 

186,04,00 

By  an  order  of  the  Queen  in  council,  dated  21st 
July,  1855,  it  was  ordered  that  burials  should  be 
discontinued  from  and  after  the  lat  August,  1855,  in 
certain  burial  grounds  and  places  for  burial  in  the  said 
parish  of  Amersham,  that  is  to  say :  in  the  portion  of 
the  parish  church  yard  lying  on  the  south  of  the 


church  as  fiir  as  the  footpath  on  the  east  side;  also  in       1862. 
the  old  part  of  the  old  meeting  house  burial  ground    The  Qussv 
adjoining  the  day  school^  also  in  the  upper  meeting  house    oveneen  of 
and  in  the  burial  ground  attached  to  the  same;  and    Coimhill. 
from  and  after  the  1st  January^  1860^  wholly  in  the 
parish  church  yard^  in  the  vlmlt  beneath  the  chapel 
attached  to  the  churchy  and  in  the  catacombs  in  the 
building  adjoining  the  church.    The  old  meeting  house 
and  upper  meeting  house  are  two  of  the  three  dissenters' 
chapels  before  named. 

By  a  further  order  of  the  Queen  in  council^  dated  the 
18th  August,  ISSS,  it  was  ordered  that  an  exemption  be 
made  from  the  said  first  mentioned  order  in  favour  of 
the  catacombs  in  the  buildings  adjoining  the  church  of 
Amershanij  of  the  vault  beneath  the  chapel  attached  to 
the  churchy  and  of  all  the  &mily  brick-graves  and  vaults 
in  the  churchyard:  provided  that  in  the  catacombs 
leaden  coffins  be  used  as  heretofore^  and  that  the  vaults 
and  graves,  when  required^  be  opened  without  disturbing 
ground  that  has  been  already  buried  in ;  and  l^at  in 
the  catacombs^  as  well  as  in  the  vaults  and  graves^  each 
coffin  be  imbedded  in  a  layer  of  powdered  charcoal  not 
less  than  four  inches  in  thickness,  and  be  covered  over 
with  brickwork  properly  cemented. 

After  the  passing  of  the  Act  20  &  21  VicL  e.  81., 
to  amend  the  Burial  Acts,  that  is  to  say,  on  or  about 
the  26th  September,  1857,  the  following  requisition 
in  writing,  of  more  than  ten  of  the  ratepayers  (no 
one  of  whom  was  an  actual  resident  in  ColeehQI),  was 
deUvered  to  the  then  "  churchwardens  of  the  parish  of 
Amersham  in  the  counties  of  Buckingham  and  HertfordJ^ 

"  WCj  the  undersigned  rated  inhabitants  of  the  parish 
of  Amersham,  in  the  counties  of  Buckingham  and  Hert- 
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fcrd^  do  hereby  request  you  the  churchwardens  of  the 
said  parish  to  convene  a  general  yestry  meeting  of  the 
ratepayers  of  the  said  parish  for  the  special  purpose  of 
determining  whether  a  burial  ground  shall  be  provided 
(under  the  provisions  of  the  several  Acts  of  Parliament 
made  and  passed  to  amend  the  laws  concerning  the 
burial  of  the  dead  in  England  beyond  the  limits  of  the 
metropolis^  and  to  amend  the  Acts  concerning  the 
burial  of  the  dead  in  the  metropolis^  and  to  make 
further  provision  for  the  burial  of  the  dead  in  England 
beyond  the  metropolis)^  for  the  said  parish  of  Amertham. 
Dated  the  22d  September,  1857." 

(Here  followed  several  names.) 

In  pursuance  of  this  requisition  the  following  notice 
was  drawn  up  and  signed  by  the  churchwardens  of 
Amersham, 

"  Parish  of  Amersham, 
''Bucks. 

"  Notice  is  hereby  given  that^  in  pursuance  of  a  re- 
quisition in  writing,  dated  the  22d  September  iust, 
signed  by  more  than  ten  of  the  ratepayers  of  this  parish, 
and  directed  to  us  the  undersigned  as  churchwardens  of 
the  parish  of  Amersham,  in  the  counties  of  Buckingham 
and  Hertford,  a  general  vestry  meeting  of  the  ratepayers 
of  the  said  parish  will  be  holden  at  the  vestry  room 
of  the  church  of  the  said  parish,  on  Friday,  the  9th 
October  next,  at  ten  o'clock  in  the  forenoon,  for  the 
purpose  of  determining  whether  a  burial  ground  shall  be 
provided  for  the  said  parish  oi  Amersham  under  the  pro- 
visions of  the  several  Acts  of  Parliament  made  and  passed 
to  amend  the  laws  concerning  the  burial  of  the  dead  in 
England  beyond  the  limits  of  the  metropolis,  and  to 
amend  the  Acts  concerning  the  burial  of  the  dead  in  the 


metropolis,  and  to  make  farther  provision  for  the  burial 

of  the  dead  in  England  beyond  the  metropolis. 

"  Dated  the  26th  September,  1857. 

"  A.  Butcher.      1  ^,       ,        ,       „ 

>  Churchwardens. 
"  mUm.  Weller.S 

This  notice  was  posted  upon  the  principal  doors  of  the 
parish  church  of  Amersham,  and  upon  the  principal  door 
of  each  of  the  three  dissenting  chapels  in  Amersham, 
prior  to  the  commencement  of  diyine  service  on  the 
morning  of  Sunday,  the  27th  September,  1857,  being 
more  than  seven  days  before  the  day  appointed  for  hold- 
ing such  meeting.  This  notice  was  not  posted  in  any 
other  place. 

On  the  9th  October,  1857,  a  vestry  meeting  was 
held  in  pursuance  of  the  notice  of  the  26th  September, 
1857,  at  which  meeting  several  non-resident  ratepayers 
of  ColeshiU,  but  all  of  whom  were  resident  ratepayers  of 
Amersham  proper,  were  present,  and  took  part  in  the 
proceedings.    And  it  was  resolved : — 

First  ''That  a  burial  ground  should  be  provided  for 
the  parish  of  Amersham,  in  the  counties  of  Buckingham 
and  Hertford,  under  the  provisions  of  the  several  Acts  of 
Parliament  now  in  force  relating  to  the  burial  of  the 
dead  beyond  the  metropolis.^' 

''  Secondly.  That  the  meeting  should  stand  ad- 
journed to  the  23d  October  inst.,  at  ten  o'clock  in  the 
forenoon,  for  the  purpose  of  appointing  a  Burial  Board 
for  the  parish  of  Amersham,  in  the  counties  of  Bucks 
and  Herts,  and  that  notice  of  such  adjourned  meeting 
and  the  purpose  thereof  should  be  given  by  the  church- 
wardens in  the  usual  manner." 

On  the  10th  October^  1857,  a  copy  of  the  reso- 
lutions passed  at  the  vestry  meeting  of  9th  Ociobtr^ 
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signed  by  the  chaurman  of  the  meeting,  was  forwarded 
to  Sir  George  Chrey J  Bart.,  one  of  her  Majesty's  principal 
Secretaries  of  State,  for  his  approval ;  and  for  his  ap- 
proval of  a  Burial  Board  being  provided  for  the  parish 
of  Amersham  tinder  20  &  21  Vict  c.  81. 1.  9. ;  and  re- 
questing such  approval  by  the  28d  October,  the  day  to 
which  the  vestry  stood  adjourned* 

On  the  17th  October,  1857»  a  letter  was  received  fiom 
Sir  G.  Grey,  addressed  to  the  vestry  derk  of  Amenham, 
requesting  to  know  whether  there  was  any  objection  to 
the  proposed  arrangement  on  the  part  of  the  hamlet  of 
Cokshill 

On  the  19th  October,  1857,  a  meeting  was  hdd  at 
ColeshiO,  pursuant  to  the  following  notice,  the  date  of 
which  was  admitted  to  be  10th  October. 

''  The  hamlet  of  CoUshUl,  in  the  county  of  Hertford. 

^'  We  hereby  convene  a  meeting  of  the  vestry  of  ihia 
hamlet,  to  be  held  at  the  FUur-de-Us,  CokihiU,  within  the 
said  hamlet,  at  four  o'clock  in  the  afternoon  of  Monday, 
the  19th  October  inst.,  for  the  purpose  of  determining 
whether  a  burial  ground  shall  be  provided  for  the  said 
hamlet,  under  the  provisions  of  the  Acts  of  Parliament 
of  the  15  &  16  Vict.  c.  85.,  the  16&  17  VuA  c.  134.  And 
if  it  be  resolved  by  the  vestry  that  such  burial  ground 
shall  be  provided^  to  appoint  not  less  than  three  or  more 
than  nine  persons,  being  ratepayers  of  the  hamlet,  to  be 
the  Burial  Board  of  such  hamlet 

*'  ChriUapher  Grove.  1  ,, 

"  George  Grove.        } 

This  meeting  was  attended  in  nearly  equal  numbem 
by  inhabitants  of  ColeshiU  and  by  inhabitants  oiAmm- 
ham  proper,  who  were  ratepayers  of  but  not  resident  in 
CokihiU.  At  this  meeting  the  Rev.  John  TyrwkUt  Drah, 


the  rector  otAmersfiam,  claimed  to  preside^  and,  although        1862. 
an  objection  was  taken,  he  did  so  preside.     At  that    The  Qusbn 
meeting  Mr.  James  Christmas,  an  inhabitant  ratepayer  of    overseers  of 
CoUshiU,  proposed  "That  a  burial  ground  be  provided     Colmhilu 
for  the  hamlet  of  Cokshill,"    An  objection  was  then 
taken  to  any  ratepayer  who  was  not  resident  in  ColeshiU 
taking  part  in  proceedings  for  the  formation  of  a  Burial 
Board  for  CokshiU.    And  the  proposition  of  Mr.  Christ- 
mas  was  not  seconded. 

It  was  then  proposed  by  Mr.  Goddard,  and  seconded 
by  Mr.  Arthur  Butcher,  "  That  it  is  inexpedient  to  pro- 
vide a  separate  ground  for  the  hamlet  of  ColeshiU,  but 
that  a  burial  ground  be  provided  for  that  portion  of  the 
hamlet  of  ColeshiU,  which  is  in  the  parish  of  Jmersham, 
in  the  county  of  Herts,  jointly  with  that  portion  of  the 
parish  of  Amersham  which  is  in  the  county  of  Bucks" 

For  the  last  proposition   .         .         .12 

Against 10 

Majority  in  favour  of    .        .      2 

Neither  the  proposer  nor  seconder  of  this  resolution 
was  an  inhabitant  of  ColeshiU,  but  they  were  inhabitant 
ratepayers  of  Amersham  proper,  and  also  ratepayers  of 
ColeshilL  Ten  of  the  twelve  persons  of  whom  the 
majority  was  composed  were  not  inhabitants,  although 
they  were  ratepayers,  of  the  hamlet  of  ColeshilL 

It  was  then  proposed  by  Mr.  Charsley,  and  seconded 
by  Mr.  James  Stratford  {neither  of  whom  was  an  inhabi** 
tant  of  Coleshilt),  "  That  the  meeting  be  adjourned  to 
the  vestry  room  of  the  parish  church  of  Amersham  on 
Friday  next,  the  23d  inst.,  at  ten  o^clock  in  the  forenoon, 
for  the  purpose  of  appointing  a  Burial  Board  for  that 
portion  of  the  hamlet  of  ColeshiU  in  the  parish  of  Amer- 


18C2.        sham,  in  the  county  of  Hertford,  jointly  with  that  portion 
The  QuEo     ^^  *^®  parish  of  Amersham  in  the  county  of  Bucks.** 
^    ^'       ^       An  amendment  was  proposed  by  Mr.  Christmcu,  and 
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CoLBSHiLL.  seconded  by  Mr.  T.  Butcher,  who  were  both  inhabitants 
and  ratepayers  of  ColeshiU,  "  That  this  meeting  be  ad- 
journed to  this  day  fortnight,  Nov.  2d,  at  four  o'clock,  in 
the  ColeshOl  school/' 

For  the  amendment         .        .        .10 
Against  it        .         •         •         •        .13 

Majority  against  the  amendment .      3 

For  the  original  motion   .         •         .13 
Against  it 10 

Majority  in  fietvour  of  the  original 
motion         .        .         .        •      8 

Ten  of  the  thirteen  persons  of  whom  the  said  majorities 
respectively  consisted  were  not  inhabitants,  although  they 
were  ratepayers  of  the  hamlet  of  ColeshiU. 

Mr.  James  Christmas,  at  that  meeting,  on  behalf  of  the 
hamlet  of  ColeshiU,  demanded  a  poll  of  the  hamlet  upon 
the  proceedings. 

By  direction  of  the  chairman,  the  poll  was  then  com- 
menced of  those  present  at  the  meeting,  and  he  then 
adjourned  the  meeting  to  the  " Fkur  de  Lis**  within 
the  hamlet,  on  Wednesday,  the  21st  October,  1857,  at 
ten  o'clock,  at  which  time  and  place  he  directed  that  the 
polling  was  to  be  resumed,  and  finally  concluded  at  two 
o'clock  on  that  day. 

The  minutes  of  this  vestry  were  signed  by  the  chair- 
man alone,  such  of  the  ratepayers  as  were  inhabitants 
refusing  to  sign  them,  alleging  that  the  proceedings  were 


illegal.     The  vestry  minute  book  of  ColmhUl  lias  usually 
been  signed  by  the  persons  prejsent  at  each  vestry. 

Tbe  following  notice  was  then  drawn  up  and  signed 
by  Mr,  Christmas : — 

''  To  tbe  overseers  of  tbe  bamlet  of  CohshUl^  in  the 
county  of  Hertford,  and  The  Rev.  John  T^rwhitt  Drake^ 
tbe  chairmaii  of  the  vestry  meeting  held  in  and  for  tbo 
said  bamlet  on  tbe  19th  October^  1857. 

"  I  hereby  give  yon  notice  that  I  abaodou  the  demand 
of  a  poll  made  by  me  at  the  said  vestry  meeting  holden 
iu  and  for  the  said  bamlet  of  CohshiU  on  tbe  19tb  October 
instantj  and  that  I  do  so  on  the  following  grounds  : 

"  First,  That  the  resolution  proposed  and  seconded  at 
the  said  veatryi  and  upon  which  I  demanded  a  poll^  was 
not  a  resolution  that  could  be  legally  put  and  carried  at 
such  reatry  under  the  notice  in  pursuance  of  which  such 
vestry  was  boldeu. 

"  ScKsoud.  That  the  owners  of  property  within  tbe  said 
bamlet  J  not  being  the  occupiers  thereof,  who  voted  at 
5ucb  vestry  upon  the  said  resolution,  were  not  duly  or 
legally  qualified  to  da  so^  inasmuch  as  tbe  provisionj*  of 
the  Act  of  Parliament  of  tbe  13  &  14  Vict  e.  99,, 
whereby  the  vestry  of  any  parish  may,  from  time  to 
time,  declare  that  the  owners  of  certain  tenements 
within  tbe  parish  shall  be  assessed  to  the  rates  for  the 
relief  of  the  poor  in  respect  of  such  tenements  instead 
of  tbe  occupiers  thereof,  had  not,  previously  to  such 
owners  being  rated  to  the  relief  of  the  poor  of  the  said 
hamlet*  been  complied  with. 

"Third.  That,  inasmuch  as  the  said  vestry  meeting 
stands  adjourned  generally  until  Friday  next,  the  23d 
October  instantj  it  is  not  lawful  for  a  poll  of  tbe  bamlet 
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C0LE8HILL.  €i  Fourth.  That  the  poll  having  been  commenced  on 
Monday y  the  19th  October  instant^  and  the  further  taking 
thereof  adjourned  until  Wednesday  the  2l8t  October  in- 
stant^ is  illegal  and  bad  for  want  of  continuance  in  such 
polling/' 

This  notice  was  served,  on  the  20th  October,  1857,  upon 
the  Bev.  John  Tyrwhitt  Drake,  who  acted  as  chairman 
of  the  said  meeting,  and  also  on  Mr.  George  Grove,  the 
surviving  overseer  of  CokshiU,  Mr.  ChristopJier  Grove,  the 
other  overseer,  having  died,  and  no  further  proceedings 
were  taken  as  to  such  poll. 

On  the  19th  of  October,  1857,  a  letter,  of  which 
the  following  is  a  copy,  was  forwarded  to  Sir  George 
Grey. 

"  Amersham,  Oct.  19th,  1857. 
"  Burial  Acts. 

"  Sir,  "  Amersham  and  ColeskUl. 

'*  In  reply  to  your  letter  of  the  16th  instant,  I 
have  the  honour  to  inform  you  that  a  meeting  in  vestry 
of  the  ratepayers  of  the  hamlet  of  ColeshiU,  in  the 
parish  of  Amersham,  was  held  this  day,  pursuant  to 
notice  given,  in  accordance  with  the  provisions  of  the 
Acts  15  &  16  Vict  c.  85.,  16  &  17  Vict.  c.  184.  and 
18  &;  19  Vict.  c.  128.,  at  which  meeting  resolutions  were 
passed,  a  copy  of  which,  extracted  from  the  minutes  and 
signed  by  the  chairman,  I  herewith  forward,  together 
with  a  copy  of  the  notice  calling  the  meeting.  As  the 
vestry  meeting  for  the  parish  stands  adjourned  to  the  23d 
instant  for  the  election  of  a  Burial  Board,  I  am  directed 
now  to  request  your  approval,  as  one  of  Her  Majestjr's 


Principal  Secretaries  of  State,  to  the  appointment  of  a 
Burial  Board  for  the  whole  parish  of  Amersham,  iDclu- 
din^  Cohshill^  in  pursuance  of  the  resolutions  passed 
at  the  two  vestries,  and  to  request  the  favour  of  that 
approyal  by  the  23rd  instant. 

*'  I  have  the  honour  to  remain,  &c., 
''Fredh  Charsley, 

"  Vestry  Clerk/* 
The  order  of  the  Poor  Law  Commi^ioners  ordering 
the  appointment  of  the  said  vestry  clerk  is  addressed  to 
"  The  Churchwardens  and  Overseers  of  the  Poor  of  the 
Parish  of  Amersham^  in  the  County  of  Buckingham" 

The  vestry  clerk  has  not  acted  in  any  matter  relating 
exclusively  to  Caleshiii;  and  hia  salary  is  paid  exclusively 
from  the  rates  of  Amersham  proper. 

In  the  letter  was  enclosed  a  copy  of  the  r^olutions 
therein  mentioned. 

On  the  24th  October,  1857,  the  vestry  clerk  of  Amer- 
sham received  a  letter  from  the  Secretary  of  State^  of 
which  the  following  is  a  copy  : 

«  Sir,  "  Whitehall,  23d  Oct,  1857. 

"I  am  directed  by  Secretary  Sir  Geo,  Grey^  to 
acknowledge  the  receipt  of  your  letter  of  the  9th  inst,, 
enclosing  a  copy  of  the  resolutions  passed  at  a  meeting 
of  a  vestry  of  the  ratepayers  of  the  hamlet  of  CoUshill 
on  that  day,  in  reference  to  providing  a  burial  ground 
and  appointing  a  burial  board  for  the  said  hamlet,  in 
conjunction  with  the  parish  of  Amerxham.  And  I  hereby 
signify  to  you  Sir  Geo.  Gre^s  approval,  as  required  by  the 
9th  section  of  the  20  &  21  X'lct,  c.  8L,  of  the  appointment 
of  a  Burial  Board  for  that  portion  of  the  hamlet  of 
Cohihillj  in  the  parish  of  Amersham^  in  the  county  of 
3  I  2 
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Hertford,  jointly  with   that  portion  of  the  parish  of 
Amersham,  in  the  connty  of  Bucks. 
"  I  am.  Sir, 

*'Yonrobedt.  Servt., 

"J5f.  Waddinffton." 
In  pnrsnance  of  the  resolution  made  at  the  vestry  or 
public  meeting  held  on  the  9th  October,  1857,  an  ad- 
journed meeting  was  held  on  the  23d  October,  of  the 
holding  of  which  the  following  notice  was  given. 

''  Parish  of  Amenham,  in  the  counties  of  Bucks  and 
HerU. 

"  Notice  is  hereby  given  that  a  general  vestry  meeting 
of  the  ratepayers  of  the  said  parish  will  be  holden  by 
adjournment  firom  the  9th  October  inst,  at  the  vestry 
room  of  the  church  of  the  said  parish,  on  Friday^  the 
23d  October  inst.,  at  10  o'clock  in  the  forenoon,  for  the 
purpose  of  appointing  not  less  than  three,  or  more  than 
nine,  persons,  being  ratepayers  of  the  said  parish,  to  be 
the  Burial  Board  of  such  parish,  under  the  provisions 
of  the  several  Acts  of  Parliament  of  the  15  &  16  Vict, 
c  85.,  16  &  17  VicL  c.  184.,  the  18  &  19  VtcL  c.  128. 
and  the  20  &  21  FicL  c.  81.     Dated  the  10th  October, 

1857. 

''A.  Butcher, 

"WObn.  WeUer, 


J 


Churchwardens.' 


At  this  meeting  some  ratepayers  of  Cokshill  were 
present,  but  not  any  one  who  was  not  also  an  inhabitant 
ratepayer  of  Amersham  proper.  The  proceedings  of  the 
meeting  are  recorded  by  the  following  minute : 

"  Amersham,  23d  Oct,  1857. 

"At  a  vestry  or  public  meeting  of  the  ratepayers  of 
the  parish  of  Amersham,  in  the  counties  of  Bucks  and 


Herts,  held  in  the  vestry  room  of  the  church  of  the  same 
parish^  this  day^  by  adjoomment  from  the  9th  October^ 
and  of  which  notice  under  the  hands  of  the  church- 
wardens of  the  said  parish  had  been  given  in  the  usual 
manner.     (Here  followed  the  notice.) 

"  It  was  reported  to  the  vestry  by  Mr.  Arthur  Butcher. 
That  at  a  meeting  of  the  ratepayers  of  that  portion  of 
the  hamlet  of  Coleshill,  in  the  county  of  Herts,  which  is 
in  the  parish  of  Amersham,  held  pursuant  to  notice  in 
the  usual  manner  given  at  least  seven  days  prior  to 
the  19th  October  inst.,  on  which  day  the  same  was 
holden :  It  was  resolved^  '  That  it  is  inexpedient  to 
provide  a  separate  ground  for  the  hamlet  of  Cokshill, 
but  that  a  burial  ground  be  provided  for  that  portion  of 
the  hamlet  of  ColeshiU  which  is  in  the  parish  of  Amersham^ 
in  the  county  of  Hertford,  jointly  with  that  portion  of 
the  parish  of  Amersham  which  is  in  the  county  of  Bucks  J 
And  that  it  was  also  resolved,  'That  this  meeting  be 
adjourned  to  the  vestry  room  of  the  parish  church  of 
Amersham,  on  Friday  next,  the  23d  inst,  at  10  o^dock 
in  the  forenoon,  for  the  purpose  of  appointing  a  Burial 
Board  for  that  portion  of  the  hamlet  of  ColeshiU,  in  the 
parish  of  Amersham,  in  the  county  of  Hertford,  jointly 
with  that  portion  of  the  parish  of  Amersham,  in  the 
county  of  Bucks.' 

"Moved  by  Mr,  Goddard,  seconded  by  Mr.  T.  H 
Morten, '  That  the  Burial  Board  conaiat  of  mne  members,* 
And  certain  persons  having  been  nomLaatedj  and  some 
of  the  aame  having  bc^n  declared^  on  a  show  of  hands 
then  and  there  in  fact  taken,  to  have  been  elected^  a  poll 
was  demanded  and  granted,  and  it  was  resolved  that  the 
said  meeting  should  be  adjourucd  to  The  Crown  Inn,  in 
Amersham,  on  the  S8th  October  afoi'esaid,  at  10  o'clock 
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ybrrf,  do  hereby  request  yon  the  chupchwardens  of  the 
said  parish  to  convene  a  general  yestiy  meeting  of  the 
ratepayers  of  the  said  parish  for  the  special  purpose  of 
determining  whether  a  burial  ground  shall  be  provided 
(under  the  provisions  of  the  several  Acts  of  Parliament 
made  and  passed  to  amend  the  laws  concerning  the 
burial  of  the  dead  in  England  beyond  the  limits  of  the 
metropolis^  and  to  amend  the  Acts  concerning  the 
burial  of  the  dead  in  the  metropolis^  and  to  make 
further  provision  for  the  burial  of  the  dead  in  England 
beyond  the  metropolis)^  for  the  said  parish  of  Amersham. 
Dated  the  22d  September,  1S67." 

(Here  followed  several  names.) 

In  pursuance  of  this  requisition  the  following  notice 
was  drawn  up  and  signed  by  the  churchwardens  of 
Amersham, 

"  Parish  of  Amershcun, 
"Bucks. 

"  Notice  is  hereby  given  that^  in  pursuance  of  a  re- 
quisition in  writing,  dated  the  22d  September  inst., 
signed  by  more  than  ten  of  the  ratepayers  of  this  parish, 
and  directed  to  us  the  undersigned  as  churchwardens  of 
the  parish  of  Amersham,  in  the  counties  of  Buckingham 
and  Hertford,  a  general  vestry  meeting  of  the  ratepayers 
of  the  said  parish  will  be  holden  at  the  vestry  room 
of  the  church  of  the  said  parish,  on  Friday,  the  9th 
October  next,  at  ten  o'clock  in  the  forenoon,  for  the 
purpose  of  determining  whether  a  burial  ground  shall  be 
provided  for  the  said  parish  oi  Amersham  under  the  pro- 
visions of  the  several  Acts  of  Parliament  made  and  passed 
to  amend  the  laws  concerning  the  burial  of  the  dead  in 
England  beyond  the  limits  of  the  metropolis,  and  to 
amend  the  Acts  concerning  the  burial  of  the  dead  in  the 
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njctropolisj  and  to  make  further  provision  for  the  burial 

of  the  dead  in  Ei^land  beyond  the  metropolis* 

"  Dated  the  26th  September,  1857. 

"  A.  Butcher,      1  ^,       ,         ,       ,. 

>  Churchwardens. 
"  Willm,  Welter  J 

This  notice  was  posted  upon  the  principal  doors  of  the 
parish  church  of  Amerskamj  and  u|}on  the  principal  door 
of  each  of  the  three  dissenting  cliapela  in  Amerskam^ 
prior  to  the  commencement  of  divine  service  on  the 
morning  of  Sunday^  the  27th  September j  1857,  benig 
more  than  seven  days  before  the  day  api)ointed  for  hold- 
ing such  meeting.  TMs  notice  was  not  posted  in  any 
other  place. 

On  the  &th  October^  1857,  a  vestry  meetiDg  was 
held  in  pursuance  of  the  notice  of  the  26th  September^ 
1857,  at  which  meeting  several  non-resident  ratepayers 
of  CokshiUi  but  all  of  whom  were  resident  ratepayers  of 
Amersham  proper,  were  present,  and  took  part  in  the 
proceedings.     And  it  was  resolved : — 

First.  "That  a  burial  ground  should  be  provided  for 
the  parish  of  Amersham^  in  the  counties  of  Bnckingkam 
and  Hertford^  under  the  prorisiona  of  the  several  Acts  of 
Parliament  now  in  force  relating  to  the  bunal  of  the 
dead  beyond  the  metropolis.*' 

"  Secondly.  That  the  meeting  should  stand  ad- 
journed to  the  23d  October  iost.,  at  ten  o'clock  in  the 
forenoon,  for  the  purpose  of  appointing  a  Burial  Board 
for  the  parish  of  Amersham^  io  the  counties  of  Bucks 
and  Herts,  and  that  notice  of  such  adjourned  meeting 
and  the  purpose  thereof  should  be  given  by  the  church- 
warden s  in  the  usual  manner/' 

On  the  10th  October ^  1857,  a  copy  of  the  reso- 
lutions passed  at  the  vestry  meeting  of  9th  October j 
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1862.  On  the  24th  of  November,  1857,  Sir  G.  Grey,  heing 

The  QuBBK  ^^®^  ^^®  of  her  Majesty's  principal  Secretaries  of  State, 
Overseers  of  ^^6^^^^  ^  approval  that  two  separate  and  distinct 
CoLESBiLL.    grounds  should  be  provided  as  aforesaid. 

A  meeting  was  held  on  the  9th  June,  1858,  in  the 
vestry  room  aforesaid,  in  pursuance  of  the  following 
notice ;  copies  of  which  were  posted  on  the  doors  of  the 
church  and  chapels  in  the  usual  manner : — 

"  Parish  of  Amersham,  in  the  counties  of  Bucki  and 
Herts. 

"We,  the  churchwardens  of  the  parish  of  Amersham, 
in  the  counties  of  Bucks  and  Herts,  do  hereby  convene 
a  meeting  of  the  vestry  of  the  said  parish  to  be  held 
at  the  vestry  room  of  the  church  of  the  said  parish 
on  Wednesday,  the  9th  June  next,  at  10  o'clock  in 
the  forenoon,  under  the  provisions  of  the  15  &  16  VkL 
c.  85.,  16  &  17  VicL  c.  134,  18  &  19  Vict.  c.  128.  and 
20  &  21  Vict  e.  81.,  relating  to  the  burial  of  the  dead 
in  England  beyond  the  metropolis,  for  the  purpose  of 
approving  the  amount  of  salary  to  be  paid  by  the  Burial 
Board  of  the  said  parish  to  the  clerk  appointed  by  the 
said  Burial  Board.  And  also  the  amount  to  be  allowed 
to  such  clerk  for  the  use  of  an  office  for  holding  the 
meetings  and  transacting  the  business  of  the  said  Burial 
Board*  And  also  for  the  purpose  of  appointing  two 
persons  to  be  auditors  of  the  accounts  of  the  said  Burial 
Board,  and  appoint  the  time  in  each  year  at  which  such 
accounts  shall  be  audited.  And  also  for  the  purpose  of 
authorizing  the  amount  to  be  expended  by  such  Burial 
Board  in  providing  and  laying  out  the  burial  grounds 
for  the  said  parish  under  the  provisions  of  the  said  Acts. 
And  also  for  the  purpose  of  approving  the  appropriation 
by  the  said  Burial  Board  of  the  two  pieces  of  land  pro- 


posed  to  be  taken  by  the  said  Board  under  the  proTiaionB       1862. 


of  the  said  Acts,  for  the  purpose  of  forming  a  conse-  The  Qusbm 
crated  and  an  unconsecrated  burial  ground  for  such.  Oyerseersof 
parish.    Dated  the  29th  JIffly,  1858.  Coucshilu 

^^  A.  Butcher,    1  Churchwardens  of  the  parish 
'•  Wm.  Weller,  >  o{  Amersham/' 

At  this  meeting  it  was  resolved :  "  That  this  vestry 
do  authorize  the  expenditure  by  the  Amersham  Burial 
Board  of  a  sum  of  money  not  exceeding  1600/.  for  the 
expenses  incurred  or  to  be  incurred  by  such  Board  in 
providing  and  laying  out  a  consecrated  and  unconse- 
crated burial  ground  for  the  parish  of  Amersham  in  the 
counties  of  Bucks  and  Herts.**  This  was  afterwards  ap- 
proved of  by  the  Commissioners  of  Her  Majesty's  Trea- 
sury. And  the  meeting  approved  of  the  appropriation  of 
two  pieces  of  land  proposed  to  be  given,  and  which  were 
afterwards  in  fact  given  by  deed  of  conveyance  to  the 
said  Burial  Board  by  Thomas  Tyrw/utt  Drake,  Esq.,  for 
the  purpose  of  making  a  consecrated  and  an  imconse- 
crated  burial  ground,  being  the  two  pieces  of  land  before 
mentioned. 

On  the  9th  Jufy,  1858,  a  meeting  was  held  in  the 
vestry  room  aforesaid,  in  pursuance  of  the  following 
notice ;  copies  of  which  were  posted  on  the  church  and 
chapels  aforesaid : — 

''Parish  ot  Amersham,  in  the  counties  of  Bucks  and 
Herts. 

''We,  the  undersigned,  the  churchwardens  of  the 
parish  of  Amersham,  in  the  counties  of  Bucks  and  Herts, 
do  hereby  give  you  notice  that  a  vestry  meeting  of 
the  said  parish  will  be  held  at  the  vestry  room  of  the 
church  of  the  parish  on  Friday,  the  9th  July  inst, 
at   10  o*clock  in   the  forenoon,  under  the   provUiom 
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1862.        of  the  16   &  16  VicL  c.  SB.,  16  &  17   Viet  e.  1S4., 

^e  QusEH    20  &  21  VkL  c.  81.^  and  the  several  other  Acta  now  in 

Overseers  of    ^''^  relating  to  the  bniial  of  the  dead  in  England 

CoLESHiLL.    beyond  the  metropolis,  for  the  purpose  of  sanctioning 

the  borrowing  by  the  Burial  Board  for  the  said  parish  of 

the  sum  of  money  required  for  providing  and  laying  out 

the  new  burial  grounds  for  the  said  parish,  under  the 

said  Acts,  and  charging  the  future  poor  rates  of  the  said 

parish  by  the  said  Burial  Board,  with  the  payment  of 

such  money  and  the  interest  thereon ;  and  also  for  the 

purpose  of  fixing  the  time  at  which  one-third  of  the 

Burial  Board  of  the  said  parish  shall  go  out  of  office 

yearly.    Dated  the  2d  July,  1868. 

'*A.  Butcher,   1  Churchwardens  of  the  parish 
"  Wm.  Weller,  >  oiAmershamJ' 

At  that  meeting  it  was  resolved  ^*  That  the  meeting 
sanctions  the  borrowing  by  the  Burial  Board  of  the  parish 
of  Amersham,  in  the  counties  of  Bueki  and  Herts,  of 
the  sum  of  16002.,  the  sum  of  money  required  for  pro- 
viding and  laying  out  the  new  burial  grounds  for  the 
said  parish,  and  the  charging  the  future  poor  rates  of  the 
said  parish  by  the  said  Burial  Board  with  the  payment 
of  such  money  and  the  interest  thereon.^' 

The  two  meetings  last  named  were  attended  by 
ratepayers  of  Amersham  proper  and  by  ratepayers  of 
CdeMU,  but  no  ratepayer  who  was  resident  in  CokshiU 
attended. 

Afterwards  the  Burial  Board,  with  the  approval  of 
the  Commissioners  of  her  Majesty's  Treasury,  borrowed 
the  sum  of  1600/.,  the  same  being  then  required  for 
the  purposes  aforesaid.  And  by  deed,  bearing  date  the 
5th  October,  1858,  the  Board  charged  the  poor  rates 
of  the  parish  of  Amersham,  in  the  counties  of  Bucking- 


ham  and  Hertfardf  with  the  payment  of  the  said  sum 
and  interest  thereon  at  the  rate  of  4/L  lOf.  per  cent,  per 
annum.     (A  copy  of  the  deed  formed  pert  of  the  case.) 

Before  and  at  the  time  of  the  making  the  certificate 
or  order  hereinafter  mentioned^  the  sum  of  162/.  was 
required  by  the  Burial  Board  for  repaying  expenses 
incurred  by  them  in  the  execution  of  the  said  Acts: 
that  is  to  say,  the  payment  of  72L,  being  one  year's 
interest  on  the  money  so  borrowed  as  aforesaid,  and 
the  sum  of  80/.  being  a  sum  exceeding  one  fiftieth 
part  of  the  principal  sum  so  borrowed,  which  the 
Burial  Board  thought  proper  to  set  aside  once  in  the 
year  for  the  purpose  of  providing  a  sinking  fund  for 
paying  off  the  principal  money  so  borrowed.  And  before 
and  at  the  said  time  the  value  of  the  property  as  rated 
to  the  relief  of  the  poor  in  that  part  of  the  parish  of 
Amersham  which  is  in  the  county  of  Buckingham  by 
the  then  last  effective  rate  for  the  relief  of  the  poor  was 
8965/.  14if.  M.,  and  the  value  of  the  property  as  rated 
to  the  relief  of  the  poor  in  the  hamlet  of  ColeshiU,  being 
that  part  of  the  parish  of  Amersham  which  is  in  the 
county  of  Hertford,  was  1758/.  6*.  9 A 

By  a  certificate  or  order  given  under  the  hands 
of  three  members  of  the  Burial  Board  made  at  a 
meeting,  held  at  the  office  of  the  derk  of  the  Burial 
Board  at  Amersham  on  the  18th  October,  1869,  and 
addresed  to  Mr.  Thomas  Ives  and  Mr.  Henry  George, 
overseers  of  the  hamlet  of  CoksMll,  being  that  part  of 
the  parish  of  Amersham  which  is  in  the  county  of 
Hertford,  the  said  Thomas  Ives  and  Henry  George,  then 
and  still  being  the  overseers  of  the  said  hamlet  and 
the  officers  authorized  to  make  and  levy  rates  for  the 
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1862.  relief  of  the  poor  there,  were  ordered  and  directed  to 

The  Queen  ^^7  *®  Messrs.  Butcher  jr  Co.,  of  Chesham,  bankers,  on 

_     ^*       ^  behalf  of  the  Burial  Board  of  the  parish  of  Amersham, 

Overseers  of 

CoLXBHiLL.  in  the  counties  of  Buck$  and  Herts,  on  the  15th  No- 
vember, 1859,  the  sum  of  24/.  15s.  Id.  from  tiie  poor 
rates  of  the  said  hamlet,  being  that  part  of  the  parish 
of  Amerskam  which  is  in  the  county  of  Hertford,  for  de- 
fraying the  expenses  of  the  said  Burial  Board  according 
to  the  provisions  in  that  behalf  made  in  the  Acts 
16  &  17  Vict.  c.  184.  and  17  &  18  Vict.  c.  87.,  and  to 
take  the  receipt  of  the  said  Messrs.  Butcher  jr  Co» 
indorsed  thereon  for  the  said  sum  of  24Z.  15s.  Id,,  the 
same  being  the  sum  chargeable  on  the  rates  for  the 
relief  of  the  poor  of  the  said  hamlet  on  the  apportioning 
the  said  sum  of  152/.  between  the  said  hamlet  and  the 
said  other  part  of  the  parish  of  Amersham  in  proportion 
to  the  yalue  of  the  property  in  such  places  as  rated  to 
the  relief  of  the  poor. 

The  old  church  yard  and  burial  grounds  directed  to 
be  closed  by  the  order  in  council,  were  closed  on  the  1st 
January,  1860,  since  which  day  there  haye  been  fifty-two 
burials  in  the  new  cemeteries :  eleyen  out  of  the  fifty-two 
were  of  inhabitants  of  CoUshiU,  and  the  fees  charged  in 
respect  of  those  eleyen  were  the  fees  payable  by  pamh- 
ioners.  Except  these  cemeteries  and  a  part  of  the  lower 
meeting  houses  burial  ground  not  induded  in  the  order 
in  council,  there  is  not  any  burial  ground  either  in 
Amersham  proper  or  ColeshiU. 

The  order  or  certificate  was  duly  served,  and  obe- 
dience to  it  duly  demanded  and  refused.  (The  writ 
and  the  pleadings  are  to  be  considered  part  of  the 
case.) 


The  prosecutors  contend  tliat  all  the  proceedings 
towards  the  formation  of  the  Burial  Boards  and  subse- 
quently hj  or  on  behalf  of  the  Burial  Boards  are 
valid  and  sufficient  in  the  law  to  constitute  the  said 
Board  the  Burial  Board  for  the  parish  of  Amersham, 
that  is  to  say,  for  the  two  places  jointly ;  and  to  im- 
ix>se  on  the  hamlet  of  CoUshill  the  duty  of  contribu- 
ting towards  the  payments  of  the  said  sum  of  1600Z. 
and  interest  thereon,  and  on  the  defendants  the  duty 
of  paying  the  said  sum  of  24/.  15s.  Ic/.,  as  by  the  said 
certificate  directed,  and  therefore  they  are  entitled  to 
retain  the  verdict 

The  defendants  contend  that  the  said  proceedings 
were  not,  nor  were  any  or  either  of  them,  valid  or  effec- 
tual in  law  for  the  purposes  aforesaid  or  either  of  them, 
and  that  therefore  the  verdict  should  be  set  aside,  and 
a  verdict  entered  for  the  defendants. 

The  question  for  the  opinion  of  the  Court  is,  Whether 
the  prosecutors  are  entitled  to  retain  the  verdict 

The  deed  of  chaise  was  as  follows  : — 

"  Know  all  men  bt  thise  presents.  Whereas 
the  Burial  Board  for  the  parish  of  Amersham  in  the 
comities  of  Buckingham  and  Herifnrd^  duly  appointed 
and  authorized  under  and  by  virtue  of  the  powers  and 
proriaions  of  the  several  Acts  15  &  16  Vict,  c,  85., 
the  16  &  17  VicL  e.  13  L,  the  18  &  19  Vict  c.  128- 
and  the  20  &  21  VicL  c<  8Lj  aome  or  one  of  tbeiHj 
have,  with  the  sanction  of  the  vestry  of  the  said 
parish,  and  with  the  approval  of  the  Commissioners  of 
her  Majesty's  Treasury,  (testified  by  the  signatures  of 
two  of  the  said  Coramissioners  hereunto  affixed)  bor- 
rowed from  the  persons  hereinafter  mentioned  the  sum 
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1862.        of  1600t  for  and  towards  the  expense  of  providing  and 


The  QuEBN  laying  out  two  burial  grounds  under  the  provisions  of 
Overeeere  of  ^^^  ^^  Acts,  or  some  or  One  of  them^  to  be  paid  with 
CoLESHiLL.  in|;gi.gg|;  ag  hereinafter  mentioned,  and  to  be  charged  on 
the  future  rates  for  the  relief  of  the  poor  to  be  assessed 
and  levied  within  the  same  parish.  Now  therefore  we, 
the  said  Burial  Board  for  the  parish  of  Amersham^  in  the 
counties  of  Buckingham  and  Hertford,  in  consideration 
of  the  sum  of  1600i  paid  to  us  by  William  BetU,  of 
Sandowrif  near  Deal,  in  the  county  of  Kent,  Esquire,^^ 
(here  followed  four  other  names)  (^'  trustees  of  and  for 
7%e  Star  Ltfe  Assurance  Society  in  London,')  the  receipt  of 
which  money  we  do  hereby  acknowledge,  do  by  this 
instrument,  under  our  corporate  seal,  in  virtue  and 
pursuance  of  the  powers  and  provisions  of  the  said 
Acts,  some  or  one  of  them,  chaige  the  future  rates  to 
be  made  and  levied  within  that  part  of  the  said  parish 
of  Amersham  which  is  in  the  county  of  Buckingham, 
and  also  the  future  rates  to  be  made  and  levied  within 
that  part  of  the  parish  of  Amersham  which  is  in  the 
county  of  Hertford,  for  the  relief  of  the  poor  of  the 
same  parish  or  any  part  thereof,  with  the  payment  of 
the  said  principal  sum  of  1600/.  and  interest  thereon 
at  the  rate  of  4/.  10s.  per  centum  per  annum  in  the 
manner  and  at  the  times  following,  that  is  to  say ;  the 
said  principal  sum  to  be  repaid  by  equal  instalments 
of  80/.  payable  annually,  and  the  first  payment  thereof 
to  be  made  at  the  expiration  of  twelve  calendar  months 
from  the  day  of  the  date  hereof,  and  the  interest 
on  the  said  principal  money  or  so  much  thereof  as 
shall  from  time  to  time  remain  unpaid  at  the  rate 
aforesaid,  to  be  paid  by  equal  half-yearly  payments,  the 
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first  payment  thereof  to  be  made  at  the  expiration  of  six        1862. 
calendar  months  from  the  day  of  the  date  hereof  and    The  Queen 
every  snch  payment  to  be  made  at  the  chief  office  of    OverBeers  of 
the   said   Star  Life  Assurance   Society  in  London   or 
Westminster,  to  or  to  the  credit  of  the  said   William 
Betts,  &c.,  or  their  assigns^  or  the  snrviyors  or  sur- 
vivor of  them^  or  the  assigns  of  the  survivors,  or  the 
executors,  administrators  or  assigns  of  the  last  survivor 
of  them.     Given  under  the  corporate  seal  of  the  said 
Burial  Board,  this  5th  day  of  October,  1858. 

"  We  hereby  approve  of  the  borrowing  of  the  above 
mentioned  sum,  and  charging  the  future  poor  rates  of 
the  parish  of  AmersJiam,  in  the  counties  of  Bucks  and 
Herts,  with  the  payment  thereof,  with  the  interest  thereon 
at  the  rate  above  mentioned,  in  the  manner  and  at  the 
times  above  mentioned. 

*'  Henry  Whitmore.  1  Two  of  the  Lords  Commissioners 

"  K.  J.  Lennox.      J      of  Her  Majesty's  Treasury. 

''The  common  seal  of  the  said  Burial  Board  was  hereto 

affixed  at  a  meeting  of  the  said  Board,  held  on  the  5th 

day  of  October  inst.,  the  date  thereof,  by  the  direction  of 

the  said  Burial  Board,  in  the  presence  of  (C.  S.) 

"  Geo.  Isaacson,  Clerk  to  the  Burial  Board,  Amersham" 

A  receipt  for  the  consideration  money  was  indorsed. 

The  case  was  argued  in  Easter  Term,  on  the  3d  May, 
before  Cockburn  C.  J.,  Crompton  and  Mellor  JJ. 

O^Malky  {O.  Tayler  with  him),  for  the  prosecutors. 

Lush  (J.  A.  Bussell  with  him),  for  the  defendants. 

The  arguments  fully  appear  in  the  judgment  of  the 
Court    No  authorities  were  cited. 
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The  questions  raised  turned  on  the  constmction  of 
the  Borial  Acts,  the  following  sections  of  which  were 
referred  to. 

15  &  16  Fict  c.  85.,  «'  An  Act  to  amend  the  laws 
relating  to  the  burial  of  the  dead  in  the  metropolis.'' 
After  providing,  hj  sect  10,  that  the  vestry  of  any 
parish  in  the  metropolis  may  resolve  that  a  burial 
ground  shall  be  provided  for  the  parish ;  and,  hy  sect.  11, 
that  in  case  they  shall  agree  for  that  purpose,  they  shall 
appoint  a  Burial  Board : 

Sect  19  enacts,  "  The  expenses  incurred  or  to  be  in- 
curred by  the  Burial  Board  of  any  parish  in  carrying 
this  Act  into  execution  shall  be  chargeable  upon  and 
paid  out  of  the  rates  for  the  relief  of  the  poor  of  such 
parish;  the  expenses  to  be  so  incurred  for  or  on  account 
of  any  parish  in  providing  and  laying  out  a  burial 
ground  under  this  Act  and  building  the  necessary  chapel 
or  chapels  thereon  not  to  exceed  such  sum  as  the  vestry 
shall  authorize  to  be  expended  for  such  purpose ;  and  the 
overseer  or  other  officers  authorized  to  make  and  levy 
rates  for  the  relief  of  the  poor  in  any  parish  shall,  upon 
receipt  of  a  certificate  under  the  hands  of  such  number 
of  members  of  the  Burial  Board  as  are  authorized  to 
exercise  the  powers  of  the  Board  of  the  sums  required 
from  time  to  time  for  defraying  any  such  expenses  as 
aforesaid,  pay  such  sums  out  of  the  rates  for  the  reUef  of 
the  poor  as  the  Board  shall  direct.^' 

Sect.  20.  ''Provided  always,  that  it  shall  be  lawful  for 
the  Board,  with  the  sanction  of  the  vestry  and  the  ap- 
proval of  the  Commissioners  of  her  Majesty's  Treasury, 
to  borrow  any  money  required  for  providing  and  laying 
out  any  burial  ground  under  this  Act,  and  building  a 
chapel  or  chapels  thereon,  or  any  of  such  purposes,  and 
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to  charge  the  future  poor  rates  of  the  parish  with  the 
payment  of  such  money  and  interest  thereon ;  provided 
that  there  shall  be  paid  in  every  year^  in  addition  to  the 
interest  of  the  money  borrowed  and  unpaid^  not  less  than 
one-twentieth  of  the  principal  sum  borrowed,  until  the 
whole  is  discharged/' 

Sect.  23.  "  The  vestries  of  any  parishes  which  shall 
have  respectively  resolved  to  provide  burial  grounds 
under  this  Act  may  concur  in  providing  one  burial 
ground  for  the  common  use  of  such  parishes,  in  such 
manner,  not  inconsistent  with  the  provisions  of  this  Act, 
as  they  shall  mutually  agree,  and  may  agree  as  to  the 
proportions  in  which  the  expenses  of  such  burial  ground 
shall  be  borne  by  such  parishes,  and  the  proportion  for 
each  of  such  parishes  of  such  expenses  shall  be  charge- 
able upon  and  paid  out  of  the  moneys  to  be  raised  for 
the  relief  of  the  poor  of  the  same  respective  parishes 
accordingly ;  and,  according  and  subject  to  the  terms 
which  shall  have  been  so  agreed  on,  the  Burial  Boards 
appointed  for  such  parishes  respectively  shall,  for  the 
purpose  of  providing  and  managing  such  one  burial 
groimd,  and  taking  and  holding  land  for  the  same,  act 
as  one  joint  Burial  Board  for  all  such  parishes,  and  may 
have  a  joint  office,  clerk,  and  officers,  and  all  the  provi- 
sions of  this  Act  shall  apply  to  such  joint  Burial  Board 
accordingly;  and  the  accounts  and  vouchers  of  such 
Board  shall  be  examined  and  reported  on  by  the  auditors 
of  each  of  such  parishes ;  and  the  surplus  money  at  the 
disposal  as  aforesaid  of  such  Board  shall  be  paid  to  the 
overseers  of  such  parishes  respectively  in  the  same  pro- 
portions as  those  in  which  such  parishes  shall  be  liable 
to  such  expenses.'' 

Sect  24.  "  For  the  more  easy  execution  of  the  purposes 
VOL.  II.  3  k  b.  &  s. 
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of  this  Act  the  Burial  Board  of  every  parish  appointed 
under  it  shall  be  a  body  corporate,  by  the  name  of '  The 
Burial  Board  for  the  parish  of  in  the  county 

of  ' ;  and  where  the  Burial  Boards  of  two  or 

more  parishes  act  as  and  form  one  joint  Burial  Board  for 
all  such  parishes  for  the  purposes  aforesaid,  such  joint 
Board  shall  for  such  purposes  only  be  a  body  corporate 
by  the  name  of  '  The  Burial  Board  for  the  parishes  of 
and  in  the  county  of  .' '' 

By  the  interpretation  clause,  sect  52,  "  ^  parish'  shall 
mean  every  place  having  separate  overseers  of  the  poor, 
and  separately  maintaining  its  own  poor/' 

16  &  17  Vict  c,  184  s.  7.  extends  certain  provisions 
in  15  &  16  Vict  c,  85.,  and,  among  them,  those  firom 
sect.  10  to  42  (both  inclusive),  to  parishes  &c  not  in  the 
metropolis. 

17  &  18  Vict  c.  87.  makes  further  provision  for  the 
burial  of  the  dead  beyond  the  limits  of  the  metropolis. 

18  &  19  Vict  c.  128.  entitled  ''  An  Act  further  to 
amend  the  laws  concerning  the  burial  of  the  dead  in . 
Enffland,*^  after  reciting  the  three  previous  Acts,  enacts : 

Sect.  10.  "  If  the  ratepayers  assembled  at  any  vestry 
duly  convened  under  the  provisions  of  this  Act  shall,  in 
pursuance  of  public  notice  duly  given  in  that  bdialf, 
resolve  unanimously  that  any  new  burial  ground  to  be 
provided  for  their  parish,  under  the  provisions  of  this  Act, 
shall  be  held  and  used  in  like  manner  and  subject  to 
the  same  laws  and  regulations  in  all  respects  as  the 
existing  burial  ground  or  churchyard  of  the  said  parish, 
the  land  for  such  new  burial  ground  may  be  conveyed 
and  settled  in  accordance  with  such  resolution,  anything 
in  this  or  the  said  recited  Acts  notwithstanding,  and 
in  such  case  it  shall  not  be  necessai^  to  set  apart  to 
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remain  unconsecrated  any  portion  of  the  land  so  con- 
veyed and  settled  :  Provided  always^  that  if  at  any 
time  within  ten  years  thereafter  the  vestry,  dnly  con- 
vened under  the  provisions  of  this  Act  in  pursuance  of 
public  notice  duly  given  in  that  behalf,  should  deter- 
mine that  an  unconsecrated  burial  ground  should  be 
also  provided  for  such  parish,  all  the  powers  and  provi- 
sions of  the  said  recited  Acts  and  this  Act  may  be  put 
in  force  and  shall  be  applicable  for  providing  such  un- 
consecrated burial  ground  separately,  in  like  manner  as 
they  might  have  been  put  in  force  and  been  applicable 
for  providing  an  ordinary  burial  ground  for  such  parish/' 
Sect.  11.  "Where  a  parish  or  place  has  been  united 
with  any  other  parish  or  place,  parishes  or  places, 
for  all  or  any  ecclesiastical  purposes,  or  where  two  or 
more  parishes  or  places  have  heretofore  had  a  church  or 
a  burial  ground  for  their  joint  use,  or  where  the  inhabit- 
ants of  several  parishes  or  places  have  been  accustomed 
to  meet  in  one  vestry  for  purposes  common  to  such 
several  parishes  or  places,  it  shaU  be  lawful  for  the 
vestry  or  any  meeting  in  die  nature  of  a  vestry  of  such 
several  parishes  or  places  in  any  of  the  cases  aforesaid, 
and  whether  any  one  or  more  of  such  parishes  or  places 
do  or  do  not  separately  maintain  its  own  poor,  to  appoint 
a  Burial  Board,  and  firom  time  to  time  to  supply  vacan- 
cies therein,  and  to  exercise  the  same  powers  of  autho- 
rization, approval,  and  sanction  in  relation  to  such  Burial 
Board,  and  such  other  powers  as  under  the  said  Acts 
and  this  Act  are  vested  in  the  vestry  of  a  parish  or 
place  separately  maintaining  its  own  poor;  and  the 
Burial  Board  so  appointed  shall  have  all  the  powers  for 
providing  a  burial  ground  for  the  common  use  of  such 
several  parishes  or  places,  and  for  facilitating  interments 
3  K  2 
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1862.        And  otherwise,  as  if  such  several  parishes  or  places  had 
The  QuKKN    ^>^^^  a  parish  separately  maintaining  its  own  poor ;  and 
Overseers  of  *^®  expenccs  of  the  Burial  Board  appointed  under  this 
CoLMHiLi.    provision  shall  be  borne  by  the  several  parishes  or  places 
for  which  such  Board  is  appointed,  and  shall  be  appor- 
tioned among  them  by  such  Burial  Board  in  proportion 
to  the  value  of  the  property  in  such  several  parishes  or 
places  as  rated  to  the  relief  of  the  poor;  and  the  sums 
required  by  the  Burial  Board  in  respect  of  the  portion 
of  such  expences  to  be  borne  by  any  such  parish  or 
place  shall  be  paid  out  of  the  rates  for  the  relief  *of  the 
poor  in  such  parish  or  place,  in  like  manner^as  if  such 
Burial  Board  had  been  appointed  for  such  parish  or 
place  alone.'' 

Sect  12.  "  The  vestry  or  meeting  in  the  nature  of  a 
vestry  of  any  parish,  township,  or  other  district  not 
separately  maintaining  its  own  poor,  which  has  hereto- 
fore had  a  separate  burial  ground,  may  appoint  a  Burial 
Board,  and  from  time  to  time  supply  vacancies  therein, 
and  may  exercise  the  same  powers  of  authorization, 
approval^  and  sanction  in  relation  to  such  Burial  Board, 
and  such  other  powers  as  under  the  said  Acts  and  this 
Act  are  vested  in  the  vestry  of  a  parish  separately  main- 
taining its  own  poor ;  and  the  Burial  Board  so  appointed 
shall  have  all  the  powers  for  providing  a  burial  ground 
and  otherwise  as  if  such  parish,  township,  or  other  dis- 
trict had  been  a  parish  separately  maintaining  its  own 
poor/' 

By  sect.  21  the  previous  Acts  of  16  8c  16  Vici.,  16  &  17 
Vict,  and  17  8c  18  Vict,  and  this  Act ''  shall  be  read  and 
construed  together  as  one  Act." 

20  8c  21  Fict.  c.  81.  ''  An  Act  to  amend  the  Burial 
Acts." 


Sect  1.  ''All  acts  authorized  to  be  done  by  any 
Burial  Boards  with  the  approval,  sanction,  or  authority 
of  the  vestry  or  vestries  of  the  parish  or  parishes  for 
which  such  Board  is  constituted,  may,*  where  a  joint 
Burial  Board  is  constituted  for  m(»«  than  two  parishes, 
be  done  with  the  approval,  sanction,  or  authority  (as 
the  case  may  require)  of  the  vestries  of  the  majority  of 
such  parishes/' 

Cur.  adv.  vuU. 
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The  judgment  of  the  Court  was  now  delivered  by 


Cbompton  J.  In  this  case,  which  was  argued  in  the 
course  of  the  last  Term  before  the  Lord  Chief  Justice,  my 
brother  Mellor  and  myself,  two  points  were  made  for 
the  defendants.  The  first  was  that  the  Burial  Board  for 
the  parish  as  to  ecclesiastical  purposes  was  ill  constituted ; 
and* secondly,  that  the  mode  of  taxation  adopted  was 
wrong. 

It  was  said  on  the  first  head  that  the  hamlet  of  Coles- 
IdU  was  a  place  matntaining  its  own  poor,  and  therefore, 
by  the  interpretation  clause  of  the  15  &  16  Vict  c.  85., 
was  a  parish  within  that  Act  for  the  purpose  of  having 
a  Burial  Board  of  its  own.  No  doubt  it  was  by  the 
provisions  of  that  Act  in  the  same  situation  as  a  parish, 
but  we  think  that  the  real  question  was  whether  the 
case  did  not  fall  within  the  11th  section  of  the  18  &  19 
Vict  c.  128.,  a  statute  passed  to  amend,  and  which  is 
to  be  read  as  part  of,  the  former  Acts. 

The  object  of  the  provision  in  the  amending  statute 
was  to  enable  a  parish  consisting  of  different  parts  united 
together  for  ecclesiastical  objects  to  constitute  a  district 
for  the  purpose  of  appointing  a  Burial  Board. 
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The  facts  in  the  present  case  appear  to  us  clearly  to 
make  out  such  oommiinity  and  connection  as  is  defined 
in  the  beginning  of  the  11th  section ;  and  the  latter  part 
of  the  section  enables  the  vedtry  or  meeting  in  the 
nature  of  a  vestry  for  the  whole  district  to  appoint  a 
Burial  Boards  and  gives  the  whole  poweis  of  the  pre- 
ceding enactments  for  providing  a  burial  ground  fcnr  the 
common  use  of  such  parishes  or  places  so  united  as  if 
such  parishes  or  places  had  been  a  parish  separately  main- 
taining its  own  poor.  In  other  words,  it  brings  the  whole 
district  into  the  class  or  cat^ory  of  places  as  defined 
by  the  15  &  16  VicL  c.  85.,  and  by  that  statute  having 
the  power  to  appoint  a  Burial  Board  for  the  one  district 
by  the  vote  of  the  one  vestry  or  meeting  in  the  nature 
of  a  vestry.  Here  there  was  an  actual  vestry  for  eccle- 
siastical purposes,  so  that  there  i6  no  occasion  to  resort 
to  the  provision  made  for  the  cases  in  which  a  meeting 
in  the  nature  of  a  vestry  is  to  have  the  power. 

The  Burial  Board  in  question  appearing  to  have  been 
regularly  constituted  by  the  vote  of  the  vestiy  for  the 
whole  district,  we  think  that  it  was  well  constituted  under 
the  provisions  of  the  18  &  19  Vict.  c.  128.  s.  11. 

It  should  be  remembered  that  the  object  and  effect  of 
these  provisions  is  to  make  the  whole  district  one  body, 
acting  by  one  vestry  for  the  purpose  of  establishing  a 
Burial  Board,  not  to  create  two  distinct  bodies  having 
power  by  virtue  of  the  15  &  16  Fict.  c.  85.  «.  23.  to 
concur  in  providing  one  Burial  Board  in  such  manner 
as  they  shall  mutually  agree,  and  to  agree  as  to  the 
proportions  in  which  each  parish  shall  be  chargeable. 
This  distinction  is  important  with  respect  to  the  ques- 
tion secondly  raised  before  us  as  to  the  mode  of 
taxation. 


It  was  pressed  upon  us  principally  that  the  11th  section 
of  the  18  8c  19  VicL  c.  128.  must  be  read  with  reference 
to  the  23d  section  of  the  15  &  16  Vici.  c.  85. ;  and 
therefore  that  the  Board  ought  to  have  fixed  one  definite 
proportion  in  the  contract  for  the  amount  to  which  each 
of  the  two  places  was  to  be  chargeable  in  future,  and 
which  was  never  to  be  changed. 

We  do  not  concur  in  this  view  of  the  enactment. 
The  provisions  in  the  23d  section  of  the  15  &  16  Vict 
c.  85.  are  applicable  when  the  two  parishes  or  places  main- 
taining their  own  poor,  acting  by  their  two  vestries,  are  to 
consider  whether  they  will  have  a  joint  Burial  Board  or 
not ;  and  they  are  therefore  properly  directed  to  consider 
in  what  manner  not  inconsistent  with  the  Act  the  burial 
ground  shall  be  provided,  and  in  what  proportions  they 
shall  each  be  chargeable,  a  most  important  element  in 
their  consideration  of  the  question  whether  they  shall 
unite  or  not  They  are  each  to  appoint  a  Burial  Board, 
who  are  to  act  together  as  a  joint  Burial  Board,  and  to 
be  incorporated  by  the  name  of  ^'  The  Burial  Board  for 
the  parishes  of  ,^'  whilst  the  ordinary  Burial 

Board  is  to  be  incorporated  by  the  name  of ''  The  Burial 
Board  for  the  parish  of  .'* 

It  seems  to  us  that  the  effect  of  the  11th  section  of  the 
18  &  19  Vict  c.  128.  is  to  bring  the  case  within  the  class 
of  cases  by  which  a  parish,  as  defined  by  the  15  &  16  Fief. 
c.  85.,  is  to  form  a  district  by  itself;  and  not  within  the 
class  referred  to  in  the  23d  section  of  that  Act,  where 
two  or  more  parishes  are  to  agree.  The  powers  are  to  be 
exercised  by  one  body,  and  not  by  two  bodies  agreeing 
before  the  constitution  of  the  Board  on  what  terms  and 
in  what  proportions  they  shall  unite.  The  11th  section 
of  the  later  Act  expressly  says  that  the  inhabitants  are 
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1862.  to  act  by  the  one  vestry  or  meeting  in  the  natore  of  a 
The  QuKxv  vestry^  and  are  to  be  in  the  same  situation  as  if  the  dis- 
Oveneen  of  ^^  constituted  one  parish  separately  maintaining  its 
own  poor ;  in  effect  that  they  are  to  fall  within  the  class 
of  cases  in  which  a  parish,  le.,  by  the  definition,  every 
place  maintaining  its  own  poor,  is  to  be  a  body  to  con- 
stitute by  one  vestry  one  Bunal  Board,  and  not  within 
the  class  contemplated  in  the  23d  section  of  the  15  &  16 
Vict.  c.  85.,  by  which  the  two  parishes  are  kept  distinct, 
and  elect  two  separate  Boards,  who  are  to  act  jointly. 

Under  the  23d  section  of  the  15  &  16  Viet.  c.  85., 
the  proportion  was  clearly  to  remain  the  same  as  between 
the  parishes;  but  th&t  does  not  appear  to  have  been  con- 
templated by  the  11th  section  of  the  later  Act,  which 
gives  directions  as  to  the  apportioning  the  expenses  with 
reference  to  the  rateable  value  of  the  property. 

There  is  not  to  be  one  proportion  fixed  for  ever  accord- 
ing to  the  agreement  of  the  parties,  but  the  expenses  are 
to  be  borne  by  the  several  parishes  or  places,  and  shall 
be  apportioned  among  them  by  the  Board  in  proportion 
to  the  value  of  the  property  in  such  several  parishes  or 
places  as  are  rated  to  the  relief  of  the  poor.  This,  we 
think,  may  well  be  construed  to  mean  that  the  pro- 
portion shaU  be  according  to  the  rateable  value  from 
time  to  time  when  it  may  become  necessary  to  raise 
the  rates,  and  this  seems  to  us  a  more  natural  con- 
struction than  to  hold  that  the  rateable  value  at  the 
establishment  of  the  Board  is  to  be  binding  for  ever. 
The  proportion  is  to  depend  on  the  value  as  rated  to 
the  relief  of  the  poor,  and  it  can  hardly  mean  that  for 
all  future  time  the  rates  for  the  year  of  the  establishing 
the  Board  are  to  be  referred  to.  It  certainly  seems  a 
much  more  reasonable  provision  that  the  burden  should 


follow  the  rateable  value  from  time  to  time  as  the  words 
seem  to  import.  It  appears  to  be  more  just  that  the 
places  should  contribute  as  the  population  varies  and  the 
rateable  value  fSsdls  and  rises ;  and  this  is  in  effect  the 
same  provision  as  is  made  for  the  common  case  of  one 
parish  by  the  earlier  clauses  of  the  Act. 

The  Act  saying  that  the  Burial  Board,  as  we  think 
frcm  time  to  time,  are  to  apportion  the  expenses  to  be 
borne  by  the  two  places  in  proportion  to  the  value  of 
the  property  in  each  as  rated  to  the  relief  of  the  poor, 
the  mode  adopted  seems  to  us  to  be  right,  as  the  Board 
has  so  apportioned  the  necessary  sum,  and  then  the 
machinery  of  the  earlier  Act  as  to  giving  the  certificate 
and  requiring  the  overseers  to  pay  the  money  seems  to 
apply. 

It  was  said  indeed  by  Mr.  Ltish  that  there  were  to  be 
two  modes  of  taxation,  and  that  the  sums  to  meet  the 
expenses  of  providing  or  buying  a  burial  ground  and  of 
paying  the  mortgage  monies,  though  falling  upon  the 
rates,  were  to  be  raised  in  a  different  manner  from  the 
ordinary  expenses  of  maintaining,  &c.  the  burial  ground. 
We  see  however  no  distinct  machinery  given  for  this 
purpose,  and  we  do  not  see  why  all  the  expenses, 
whether  to  meet  the  necessary  expenditure  for  main- 
taining the  burial  ground,  or  for  the  purpose  of  meeting 
the  interest  on  money  borrowed,  should  not  be  raised 
by  one  tax,  a  much  more  convenient  course  than  if  two 
distinct  taxations  were  to  be  necessary  every  year,  the 
one  for  ordinary  and  the  other  for  extraordinary  expen- 
diture, where  both  are  alike  to  be  paid  out  of  the  rates. 

Another  objection  was  made  by  Mr.  Lush,  that  the 
mortgi^e  deed  was  defective  in  charging  the  sum  bor- 
rowed upon  the  future  rates  of  the  one  part  of  the  parish 
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and  also  upon  the  fdtnre  rates  of  the  other  part  of  the 
parish.  If  the  view  we  have  taken  be  correct,  that  the 
expenses  are  to  be  defrayed  from  the  rates  of  the  two 
places  in  proportion  to  the  rateable  property  in  each/nm 
time  to  time,  this  would  seem  correct ;  as  it  must  be  con- 
strued to  mean,  and  its  legal  effect  would  be,  to  charge 
it  on  the  rates  of  the  parishes  in  the  proportion  to  be 
ascertained  from  time  to  time  according  to  the  rateable 
value  of  the  property  in  each. 

Upon  the  whole,  therefore,  we  are  disposed  to  think 
that  the  constitution  of  the  Board  and  the  mode  of 
tasLation  adopted  in  this  case,  carry  out  in  the  way  that 
seems  most  feasible  the  object  of  the  provisions  of  the 
Act;  but  we  cannot  help  observing  that  it  is  impossible 
to  come  to  anything  like  a  decision  which  is  perfectly 
satisfactory  to  our  own  minds,  amidst  such  confusion 
as  exists  in  the  provisions  of  the  different  Burial 
Acts  which  have  been  referred  to  in  the  course  of  the 
argument. 

For  the  reasons  we  have  given  our  judgment  is  for 
the  Crown. 

Judgment  for  the  Crown. 
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MEMORANDUM. 

John  Melhr,  Esq.,  one  of  the  Justices  of  this  Courts 
received  the  honour  of  knighthood,  by  letters  patent 
under  the  Great  Seal. 
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ACTION. 
See  Public  Health  Act,  I. 
On  foreign  judgment. 

1.  In  an  action  on  a  contract  where 
the  question  at  issue  has  no  relation  to 
the  manner  of  performing  the  contract, 
or  to  the  consequences  of  non-perform- 
ance, and  relates  entirely  to  the  effect  of 
the  transaction  at  the  place  where  it  was 
entered  into,  the  liability  of  the  defend- 
ant must  be  determined  by  the  lex  loci 
contract^.  Scott  y.  PUhnffton.  Munroe 
T.POkington,!!. 

2.  Where  an  action  is  brought  on  a 
judgment  obtained  in  a  foreign  Court, 
the  pendency  of  an  appeal  in  the  foreign 
Court  against  that  judgment  is  no  bar 
to  the  action;  although  it  may  afford 
ground  for  the  equitable  interposition  of 
8ie  English  Court  in  which  the  action  is 
brought  to  prevent  the  possible  abuse  of 
its  process,  and  on  proper  terms  to  stay 
execution.  Id. 

3.^  Concessum,  that  the  judjg^ment  of  a 
foreign  Court  having  jurisdiction  over 
the  subject-matter  cannot  be  questioned 
here,  on  the  ground  that  the  foreign 
Court  has  mistaken  the  law  of  its  own 
country,  or  has  ooiiii-^  tm  the  evidence,  to 
an  errotioouf)  conclusion  ns  to  the  facts. 

4,  In  an  action  on  a  judgment  ob- 


tained by  the  plaintiff  aeainst  the  de- 
fendant in  the  Supreme  Court  of  New 
York,  the  defendant  pleaded  that  the 
judgment  was  erroneous  according  to 
the  law  of  New  York,  and  was  liable  to 
be  reversed,  and  that  he  was  prosecu- 
ting proceedings  in  appeal,  which  were 
then  pending ;  and  he  set  out  the  record 
of  the  proceedings  in  the  original  suit 
there,  by  which  it  appeared  that  the 
cause  had  been  referred  by  order  of  the 
Court,  not  to  a  private  arbitrator  selected 
by  the  parties,  but  to  an  officer  of  the 
Ciourt  directed  to  ascertain  the  facts,  who 
found  certain  fact^  with  a  certain  con- 
clusion of  law  from  them,  and  judgment 
was  given  accordingly  in  favour  of  the 
plaintiff ;  although  the  same  conclusion 
would  not  have  followed  by  the  JSngUsh 
law  had  the  same  facts  been  found  to 
have  occurred  here  :  held,  that  the  plea 
was  no  answer  to  the  action.     Id, 

AGENT. 
See  Lease. 

AGREEMENT. 
See  Master  and  Servant,  I.  III. 

ALE  nOUSE  LICENCE. 
See  Licemiej  Ale  House, 


ANIMALS,  CARRIAGE  OF. 
See  Bailway  Company^  I. 

APPEAL. 

When  the  decision  of  the  Court  below 
is  affirmed  on  appeal,  the  Judges  of  the 
Exchequer  Chamber  bein^  equallj^  di- 
vided, the  successful  party  is  not  entitled 
to  costs.    Archer  v.  James,  61 . 

Against  foreign  judgment.  See  Foreign 
Judgment, 

At  Quarter  Sessions.    See  Quarter  See- 
statu. 

From  justices,  under  20  &  21  Vict,  c,  43- 
*.  3. 

On  an  appeal  from  justices  under  stat. 
20  &  21  Vict,  e.  43.,  the  case  was  sent 
back  to  be  restated,  and  ultimately 
judgment  was  given  for  the  appellant 
with  costs.  On  the  taxation,  the  Master 
allowed  to  the  appellant  the  costs  of  pre- 
paring the  case  beyond  the  fees  allowed 
to  the  clerk  of  the  justices  by  sect.  3  and 
schedule  (A.),  and  also  the  costtf  of 
amending  the  case.  Held,  that  the  taxa- 
tion was  right.  Ohver,  appellant,  Booth, 
respondent,  807. 

ARBITRATORS. 
See  Public  Health  Act,  I. 

ARREST. 

A  police  constable  who  makes  an  ar- 
rest under  a  warrant  from  a  justice  of 
the  peace  for  disobedience  to  a  bastardy 
order,  is  bound  to  have  the  warrant  in 
his  possession  at  the  time ;  and  this  al- 
though the  warrant  was  in  the  possession 
of  his  superior  officer  at  the  station 
house,  and  although  the  officer  making 
the  arrest  was  not  called  on  to  shew  it. 
GaUiard,  appellant,  Laxton,  respondent, 
363. 

Privilege  from. 

On  the  final  hearing,  by  the  Insolvent 
Debtors  Court,  of  the  case  of  a  party  who 


had  petitioned  it  for  relief,  the  case  wis 
adjourned  sine  die,  and  protection  re- 
fused. On  quitting  the  Court,  the  in- 
solvent was  arrested  on  a  ca.  sa. :  held, 
that  he  was  privileged  from  arrest 
Chauvin  y.  Alexander,  47. 

ARTICLED  CLERK. 
See  Clerh,  Artided, 


ARTICLES. 
Assignment  of     See  Clerh,  Artided,  I. 
Omission  to  stamp.    See  Clerh,  Artided, 

n. 

ASSIGNMENT  OF  ARTICLES. 
See  Clerh,  Articled,  I. 

ASYLUM. 
See  Pauper  Lunatic. 

ATTORNEY'S  LIEN. 
See  Costs,  II. 

AUDIT. 
See  Poor  Law  Audit, 

AUTHORITY,  REVOCATION  OF. 

The  defendant  leased  a  farm  to  the 
plaintiff  for  fourteen  years  by  deed, 
reserving  rent  payable  Quarterly.  The 
deed  contained  various  clauses  by  which 
the  plaintiff  and  the  defendant  agreed 
respectively  to  do  certain  things,  and 
concluded  with  the  following  clause: 
**  And  the  said  landlord  further  agrees 
and  orders  that  R,  K.,  or  his  appointed 
agent,  is  to  receive  all  rents  trom  the 
tenant  at  all  times  when  it  becomes  due 
during  the  said  term  hereby  granted,  and 
his  receipt  to  be  a  full  and  sufficient  dis- 
charge from  all  liability  thereof.**  Held 
that,  R,  K.  having  no  interest  in  the 
rent,  the  agreement  or  authority  for  him 
to  receive  it  was  revocable.  Venning  v. 
Bray,  502. 

AVERAGE  LOSS. 
See  Insurance,  Marine, 


BAD  CHARACTER. 
See  Prostitutes, 

BANKRUPTCY. 
See  Scotch  Bankruptcy. 

BASTARDY  ORDER. 
See  Arrest, 

BILL  OF  LADING. 
See  Charter  Party. 

BOARD  OF  GUARDIANS. 
See  Clerk  to  Board  of  Ouardians. 

BUILDING  SOCIETY. 

By  indenture  between  O.  W,  T.,  pro- 
prietor of  shares  in  a  Building  Society, 
and  the  defendants,  trustees  of  the  So- 
ciety, reciting,  among  other  things,  that 
G,  W,  T.  hud,  pursuant  to  the  rules  of 
the  Society,  agreed  to  pay  unto  the  So- 
ciety for  the  term  of  fourteen  years,  the 
quarterly  sum  of  16/.  Ss.  2d.  in  respect 
of  his  shares ;  and  that  for  securing  the 
quarterly  payments  he  had  agreed  to 
execute  the  security  intended  to  be 
effected  by  that  indenture,  O,  W,  T, 
conveyed  a  house,  of  which  be  was  seised 
in  fee,  to  the  defendants  in  fee.  The 
deed  contained  a  proviso  for  quiet  en. 
joyment  by  O,  W,  T,  if  he  paid  the 
quarterly  sums,  &c.,  and  observed  the 
rules  of  the  Society  and  the  covenants 
in  the  deed ;  but  that  in  case  he  made 
default  the  defendants  might  enter,  and 
lease  or  sell  the  house,  and  out  of  the 
proceeds  retain  the  amount  of  payments 
m  arrear,  &c.,  and  pay  the  surplus,  if 
any,  to  O.  W,  T. :  and  a  clause  by  which 
O,  W,  T.  agreed  to  become  tenant  of 
the  house  to  the  defendants,  their  heirs 
or  assigns,  or  other  the  trustee  or  trus- 
tees for  the  time  being  of  the  Society, 
thenceforth  during  their  will,  at  the  clear 
net  yearly  rent  of  66/.,  payable  on  the 
usual  quarterly  days,  subject  to  the 
powers  of  distress  and  entry  for  non- 
pay  men  t  thereof^  atid  to  all  usual  reme- 
oies  A»  in  lease*  of  like  property.     O. 


W,  T.  died,  leaving  payments  in  arrear; 
the  defendants  distrained  upon  the 
goods  in  the  house,  which  was  in 
the  occupation  of  his  widow,  who 
subsequently  took  out  administration. 
Quare^  whether  the  deed  created  the 
relation  of  landlord  and  tenant  between 
the  parties  P  But  assuming  that  it  did, 
held  that,  the  tenancy  under  the  mort- 
gage bein^  at  most  only  a  tenancy  at 
will,  the  distress  was  not  made  during 
the  possession  of  the  tenant  from  whom 
the  rent  became  due  within  the  proviso 
in  sect.  7  of  stat.  8  Arm.  c.  4.,  and  there- 
fore was  not  justified  under  sect.  6  of 
that  Act.     Turner  v.  Barnes^  435. 

BURIAL  ACTS. 

I.  By  Stat.  15  &  16  Vict,  c,  85.  ss.  10, 
1 1,  extended  to  the  whole  of  England  by 
Stat.  16  &  17  Vict.  c.  134.,  the  vestry  of 
any  parish,  having  Vesolved  that  a  burial 
ground  shall  be  provided  for  the  parish, 
shall  appoint  a  Burial  Board.  By  sect. 
52  "  *  rarish*  shall  mean  every  place 
having  separate  overseers  of  the  poor, 
and  separately  maintaining  its  own  poor." 
Mandamus  to  the  overseers  of  the  parish 
of  TT.,  reciting  that  a  Burial  Board  had 
been  appointed  for  that  parish,  com- 
manded them  to  pay  out  of  the  poor 
rates  of  the  parish  the  expences  incurred 
by  that  Board.  Return :  that,  in  1840, 
before  the  constitution  of  the  Burial 
Board  for  the  parish  of  TT.,  that  parish 
had  been,  under  stat.  58  O,  3.  c.  45., 
divided  into  three  separate  parishes  for 
all  ecclesiastical  purposes ;  out  did  not 
shew  that  either  of  the  new  parishes  had 
appointed  a  Burial  Board  under  stat. 
20  &  21  Vict,  c.  81.  *.  5.  Held  no 
answer.  The  Queen  v.  Overseers  of 
Wakot,  555. 

a.  Stot.  20  &  21  Vict.  c.  81.  s.  6, 
enacts  that  the  vestry  of  any  parish,  new 
parish,  township,  or  other  aistrict  not 
separately  maintaining  its  own  poor,  and 
which  has  no  separate  burial  ground, 
may  appoint  a  Burial  Board ;  and  such 
vestry,  and  the  Burial  Board  appointed 
by  it,  shall  exercise  and  have  all  the 
powers  which  they  might  have  exercised 
and  had  if  such  parish,  new  parish,  town- 
ship or  dijitrict  hiid  hud  n.  separate  buruil 
ground  he  fare  stat.  18  &  19  Vict.  c.  79.  i 
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BURIAL  BOARDS. 


provided  that  all  the  powers  of  any  other 
vestrj  and  Burial  Board,  if  any,  shall 
then  cease  and  'determine,  so  far  as 
relates  to  such  parish,  new  parish,  town- 
ship or  district.  A  mandamus,  reciting 
that  the  parish  of  W,  had  been  divided 
into  three  parishes  for  ecclesiastical  pur- 
poses, and  that  the  vestrj  of  the  parish 
of  St.  S.<i  beinff  one  of  them,  haid  ap- 
pointed a  Burial  Board,  and  resolved 
that  a  burial  ground  should  be  provided, 
and  that  the  Burial  Board  snould  be 
authorized  to  incur  expences  for  that 
purpose,  and  that  the  Burial  Board  had 
certiGed  that  49Z.  5«.  ^d,  was  required 
for  defraying  expences  incurred,  and 
directed  the  overseers  of  the  parish  of 
W,  to  pay  such  sum  to  the  cleric  of  the 
Burial  Board ;  commanded  the  overseers 
to  pay  or  raise  the  said  sum  according 
to  the  certificate.  Return :  that,  before 
the  meeting  of  the  vestry  of  St  S,  for 
determining  whether  a  burial  ground 
should  be  provided  for  that  parish,  a 
Burial  Board  was  appointed  for  the 
original  parish  of  W.  Held  no  answer ; 
as  the  appointment  of  a  Burial  Board  for 
the  original  parish  did  not  prevent  the 
ecclesiastical  parish  of  St  S.  from  ap- 
pointing a  separate  Burial  Board  under 
Stat.  20  &  21  Vict  c.  8L  «.  5.  The  Queen 
V.  Overeeere  of  Walcot  St,  Swithin,  571. 

in.  Stat  18  &  19  Vict.  c.  128.  *.  18., 
which  enacts  that  in  ever^  case  in  which 
any  order  in  council  is  issued  for  the 
discontinuance  of  burials  in  anjr  church, 
yard  or  burial  ground,  the  Burial  Board 
or  Churchwardens  shall  maintain  such 
churchyard  or  burial  ground  of  any 
parish  m  decent  order,  and  also  do  the 
necessary  repair  of  the  walls  and  other 
fences  thereof,  and  the  expences  shall 
be  repaid  by  the  overseers,  upon  the 
certificate  of  the  Burial  Board  or  Church- 
wardens, out  of  the  poor  rate  of  the 
parish  or  place  in  which  such  churchyard 
or  burial  ground  is  situate,  unless  there 
shall  be  some  other  fund  legally  charge- 
able with  such  expences,  does  not  apply 
to  a  burial  ground  which  is  not  a  burial 
ground  of  any  parish,  but  is  the  property 
ofprivLite  persons:  afiirming  the  judg- 
ment uf  the  Queen*s  Bench.  The  Queen 
y.BurialBoardofSt.John,  WestgaU.IOZ. 

IV.  Where  two    parishes  or  places 


each  maintaining  its  own  poor,  are  united 
together  for  ecclesiastical  purposes,  a 
Burial  Board  for  the  whole  district,  ap- 
])ointed  by  the  vote  of  the  vestry,  or 
meeting  in  the  nature  of  a  vestry,  is  pro- 
perly constituted,  by  virtue  of  stat.  18 
&  19  Vict.  c.  128.,  read  in  connexion 
with  Stat.  15  &  16  Vict.c.  85.:  although 
this  would  have  been  otherwise  under 
the  15  &  16  Vict.  c.  85.  The  Queen  v. 
Overseers  of  CoUshiU^  825. 

y.  In  such  a  case,  in  the  contract 
for  providing  for  the  expenses  of  the 
burial  ground,  the  Burial  Board  ought 
to  fix  the  sum  payable  once  for  all ; — 
not  to  fix  one  definite  proportion  for  the 
amount  to  which  each  of  the  two  parishes 
or  places  is  to  be  chargeable  in  future : 
altnou^h  this  also  would  have  been 
otherwise  under  the  former  Act.    Id. 

VI.  In  such  a  case,  where  money  is 
borrowed  by  the  Burial  Board  towards 
the  expenses  of  providing  the  burial 
mround,  the  deed  snould  charge  the  sum 
borrowed  upon  the  future  rates  of  the 
one  part  of  the  parish,  and  also  upon  the 
future  rates  of  the  other  part.    id. 


BURIAL  BOARDS. 
See  Burial  Acts. 

CANAL  TRAFFIC  ACT. 
See  Railway  Company^  I. 

CAPIAS. 

The  defendant  being  about  to  leave 
this  country  for  New  Zealand,  was  ar- 
rested on  a  capias  under  stat.  1  &  2  Vict, 
e.  110.  J.  3.  The  plain tifi*  had  proved 
his  debt  in  Scotland;  and  a  warrant  of 
protection  had  been  granted  to  the  de- 
fendant for  a  limited  period,  which  had 
not  elapsed  when  h^  was  arrested :  held, 
that  the  defendant  was  not  entitled  to  be 
discharged.    Button  v.  HaUey,  748. 

CARRIAGE  OF  ANIMALS. 
See  Railway  Company,  I. 
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CARRIER, 
See  Gunpowder.    Railway  Company. 

CHARTER  PARTY. 

Declaration   stated    that*  bj   charter  I 
part  J  between  the  plflmtiflfl  (owners  of 
the  ship  P.)  and  tliat  the  defendatJt  (a 
merchant  at  Lwerpiml),^  it  waa  agreed 
that  the  siiip  should  receive  on  board 
from  the  deft*ndant  a  <?ai^o^  and  should 
proceed  to  C,  &e.^  and  there  deliver  it 
agreenblj  t<j  bdls  of  lading  \  that  the  de- 
fendant should  deliver  the  cargo  along- 
flide,  and  receive  it,  at  the  port  of  dis- 
charge :  that  he  should  pav  a  lump  sum 
for  the  hire  of  the  vessel,  "&c. ;  and  that 
the  master  should  sign  bilb  of  lading. 
It  then  alleged  that  the  defendant  put 
lip  the  ship  as  a  general  ship  ;  that  goods 
were  shipped  bj  him,  and  eight  bills  of 
lading  were  made  out  by  the  shippers 
».nd  signed  by  the  captain  ■  that  it  was 
usual  at  Liverpool  for  the  shippers  of  | 
goods  by  vestjcfs  to  make  out  for  tke  cap*  ' 
lain  a  correct  copy  of  each  bill  of  lading ; 
that  the  shifjpers  made  out  copies  of  the  ' 
eight  bills  of  lading  and  delivered  them 
to  the  defendant  for  the  captain  ;  that  | 
the  defendant  kept  the  captain's  copies,  \ 
find  the  plaintilfs  had  no  copies,  nor  waa 
it  in  their  po*er  to  obtain  copies  except  I 
from  the  defendant;  that  it  was  neces-  : 
earyj  as  the  flefendant  well  knew,  for  the  I 
purposes  of  the  voyage,  and  to  lecure 
the  goods  from  being  confiscated  abroad, 
and  to  enable  the  plaintiffs  to  deliver 
them  to  the  consignees,  that  a  consular 
manifei^t  should  be  made  out  in  which  an 
Accurate  account  and  description  of  the 
goodif  included  in  the  eight  bdls  of  lading 
should  be  given  ;  and  that  it  was  neces- 
ftarj,  as  the  defendant  well  kneWj  for  the  ' 
purpose  of  making  out  a  complete  and: 
accurate  consular  manifest,  that  the  per-  | 
son  emploved  to  make  it  out  ihould  have 
all  the  oil  Is  of  lading  or  copies  thereof: 
that  it  was  the  duly  of  the  defendant  as 
charterer,  and  under  the  charter  party, 
upon  request  of  the  ownera  of  the  ves' 
ael,  to   hand  over  the  captain^s  copies 
of  the  bills  of  lading  for  tue  purjsose  of 
enabling  a  complete  and  accurate  con- 
sular manifest  to  be  made  out ;  and  that 
the  defendant  was  required  by  the  plain- 


tifle  to  band  over  the  copies  to  K.^  tlieir 
agent  at  Lwerpool :  but  the  defendant 
negligently,  improperly,  and  carelessly 
only  Landed  over  to  K.  copies  of  six  out 
of  the  eight  bills  of  ludin^  as  and  for  the 
wkile  of  the  bills  of  lading  relatiog  to 
the  goods ;  whereby  and  by  reason  of 
such  negligence,  improper  conduct  and 
carelessness,  an  incomplete  and  inaccu- 
rate consular  manifest  was  made  out. 
Special  damage  was  averred.  Held  by 
the  Court  of  Queen*s  Bench,  and  nfiirmed 
by  the  Exchequer  Chamber,  that  the 
declaration  was  bad  for  not  shewing  ihat 
either  by  express  contract  or  mercantile 
usa^e  or  from  circumstance?,  tlicre  was 
a  duty  on  the  defendant  to  hand  over  the 
copies  of  the  bills  of  lading  to  the  plaiu- 
tiffs.     DuUon  V,  PowleSy  174. 

CnURCU  BUILDING  ACTS. 

I.  Sect.  70  of  Stat.  58  O.  3,  c,  45., 
which  authorizes  rates  for  the  "  repairs" 
of  distriet  churches,  includes  rates  ''  to 
be  raised  within  the  district,  in  like 
manner  m  in  case  of  repairs  of  churches 
by  parisheB,"  for  the  expences  necessary 
for  the  due  performance  of  the  offices  of 
the  church,  as  well  as  for  the  repairs  of 
the  fabric.  The  Queen  v.  Comistoriul 
Court  of  London^  339. 

II*  The  parish  of  L.  was  divided  into 
three  ecclesiastical  drstnots,  under  fiect* 
21  of  Stat,  58  G,  3.  c.  45,,  and  subject 
to  the  provisions  of  that  and  the  other 
Church  Building  Acts  ;  and  one  of  such 
district*  was  assigned  to  a  church  called 
the  church  of  SL  B^  built  under  the 
provisions  of  those  Acta  at  S.^  and  was 
called  the  district  parish  of  St.  i?.,  S. 
A  rate  was  made  in  form  "  for  and  to- 
wards the  repairs  of  the  district  parif^h 
church  of  SL  i?,,  *9./*  but  in  fact  for 
other  necessary  expences  also,  such  as 
lighting  and  washings  and  stationery  for 
registers,  &c.  Upon  a  rule  for  a  prohi- 
bition, held,  that  the  expences  for  which 
the  rate  waa  made  were  legal.     Id. 

CHURCH  EATE. 
See  Rate^  Chvrch^ 

CHURCHWARDEN. 

i  I.  An  outgoing  churchw ardent  who^u 
I  B.  &  i 


year  of  office  has  expired,  continaes  in 
office  until  his  successor  is  not  only 
elected,  but  has  made  the  declaration 
substituted  for  the  oath  by  stat.  5  &  6 
W,  4.  c.  62.  8.  9.  Bray,  appellant, 
Sorner,  respondetd,  374. 

II.  So  held  upon  an  information  for 
not  signing  the  jury  lists  pursuant  to 
Stat.  6  O,  4.  c.  50.    Id, 

CLERK. 
I.  Articled! 

1.  W.  was  articled  for  five  years  to 
his  father,  who  was  an  attorney.  Afler 
part  of  the  time  of  service  had  elapsed 
the  father  died,  and  the  articles  were 
shortly  afterwards  assigned  to  C,  who 
was  also  an  attorney.  In  the  interval 
between  the  death  of  the  father  and  the 
assignment  of  the  articles  W,  attended 
regularly  at  the  office,  and  was  employed 
in  the  business  there.  The  Court  re- 
fused to  allow  that  interval  to  be  reck- 
oned as  part  of  the  five  years.  JSx  parte 
TToi/iV,  416.    ' 

2.  The  applicant  had  been  for  several 
years  managing  clerk  to  an  attorney, 
who  died,  leaving  a  widow  and  son, 
whose  service  under  articles  to  his  father 
had  not  then  expired.  The  business 
was  carried  on  by  C,  an  attorney,  for 
the  benefit  of  the  widow  and  family ; 
and  the  applicant  entered  into  the  ser- 
vice of  C.  to  assist  him  in  managing  the 
business  for  their  benefit  until  the  son 
should  be  admitted  an  attorney.  In 
June,  1858,  the  applicant  was  articled 
to  the  son,  who  had  been  admitted  in 
the  same  year;  and  the  widow  promised 
to  pay  the  stamp  duty  as  an  acknowledg- 
ment  and  recompense  for  his  services. 
He  entered  into  the  articles  upon  this 
understanding,  and  did  not  discover  that 
the  duty  had  not  been  paid  until  after 
the  time  allowed  by  law  for  stampinff 
and  enrolling  the  articles  had  expireo. 
In  January,  1862,  he  petitioned  the 
Lords  of  the  Treasury,  who  directed  the 
Commissioners  of  Inland  Revenue  to 
stamp  the  articles,  on  payment  of  the 
duty  and  penalty  under  stat.  1 9  &  20 
Vict,  c.  81.  s.  3.,  and  the  articles  were 
stamped  accordingly.  The  Court  re- 
fused to  allow  the  service  under  the 


articles  to  be  computed  frcmi  the  date  of 
their^execution ;  Cockbum  C.  J.  dubi- 
tanter    JEx  parte  Breden^  649. 

II.  To  Board  of  Guardians. 

1 .  Under  stat.  6  &  7  H^.  4.  c.  86.  s.  7. 
the  clerk  to  the  board  of  guardians  of  a 
union  created  under  stat.  4  &  5  IF.  4. 
c.  76.  has  no  right  to  be  Superintendent 
Regiatrar  except  in  the  case  of  the  first 
appointment  after  stat.  6  &  7  IT.  4. 
e.  86.  coming  into  operation;  and  on 
any  subsequent  vacancy  the  power  of 
appointment  is  in  the  board  of  guar- 
dians.    The  Queen  ▼.  Acawn,  795. 

2.  W.  A.y  who  was  clerk  to  the  board 
of  guardians  of  a  union,  created  under 
stat.  4  &  5  W.  4.  c.  76.,  and  was  also 
Superintendent  Registrar  appointed  by 
the  Registrar  General,  under  stat.  7W.4 
&  1  Vict,  c,  22.,  died  on  January  4th, 
1861.  On  the  17th  January,  the  de- 
fendant was  appointed  Superintendent 
Registrar  by  the  board  of  guardians. 
On  the  14th  February,  the  relator  was 
appointed  clerk  to  the  board  of  guar- 
dians. Upon  information  in  the  nature 
of  quo  warranto,  Held,  that  the  de- 
fendant was  duly  appointed  Superin- 
tendent Registrar.    Id. 

in.  Of  the  peace. 

By  The  Municipal  Corporation  Act, 
5  &  6  TT.  4.  c.  76.  s,  103.,  where  a 
borough  has  a  separate  Court  of  Quarter 
Sessions,  the  power  of  appointing  the 
clerk  of  the  peace  is  in  tne  Council  of 
the  borough;  and,  by  sect.  105,  the 
Court  of  Quarter  Sessions,  of  which  the 
Recorder  is  sole  Judge,  "shall  have 
cognizance  of  all  crimesj  offences,  and 
matters  whatsoever  cognizable  by  any 
Court  of  Quarter  Sessions  of  the  peace 
for  counties;"  provided,  among  other 
things,  that  no  Recorder,  by  virtue  of 
his  office,  shall  have  power  "  toTexercise 
any  of  the  powers  herein  specially  vested 
in  the  Council."  Held,  that  the  power 
of  removing  the  clerk  of  the  peace  was 
in  the  Recorder.  The  Queen  r.  Hay- 
ward,  585. 

COLONY,  DISCHARGE  UNDER 
LAW  OF. 

Declaration  for  money  received,  money 


lent,  money  paid,  interest,  and  on  ac- 
counts stated.  Plea,  that  the  defendant 
was  resident  in  the  Colony  of  Victoria^ 
and  that  the  debts  were  contracted 
within  the  CJolony  of  Victoria^  and 
subject  to  the  laws  thereof;  and  that 
the  defendant  was  discharged  from  the 
debts  by  the  insolvent  law  of  the  Colony. 
Beplication.  1.  That  when  the  debts 
were  contracted  the  plaintiff  was  resi- 
dent at  Z.  in  England^  and  that  at  the 
time  of  the  commencement  of  the  suit 
the  defendant  was  resident  in  England, 
2.  That  under  ancf  by  virtue  of  the  con- 
tracts by  which  the  debts  became  pay- 
able, the^  ought  to  have  been  paid  to  the 
plaintiff  m  England,  Held  that  the  re- 
plications shewed  no  answer ; — because 
the  first  admitted  that  the  debts  sued  on 
were  contracted  within  the  Colony  of 
Victoria ;  and  the  second  did  not  shew 
that  they  were  payable  in  England,  and 
not  elsewhere.  Gardiner  v.  Houghton^ 
743. 

COMMISSIONERS  OF  SEWERS. 

But.  3  &  4  TT.  4.  e,  22.  «.  13.,  reciting 
that  doubts  had  arisen  whether  a  pre- 
sentment of  a  jury  was  not  necessary  on 
each  and  every  occasion  to  repair  works 
within  the  jurisdiction  of  Commissioners 
of  Sewers,  enacts  that  whenever  under 
any  commission  a  jury  shall  have  pre- 
sented that  any  person  is  liable  to  repair 
any  defence,  wall,  &c.  in  respect  of  any 
lands,  &c.,  it  shall  not  afterwards,  during 
the  continuance  of  such  commission,  be 
necessary  to  inquire  by  jury  and  obtain 
a  presentment  upon  any  subsequent 
wants  of  reparation  of  the  same  defences, 
walls,  &c.,  but  such  person  so  presented, 
and  the  owners  and  occupiers  for  the 
time  being  of  such  land^  &c.,  shall  be 
liable  fh>m  time  to  time  to  repair  such 
defences,  walls,  &c.  according  to  such 
presentment ;  and  it  shall  be  lawful  for 
the  Commissioners  to  order  the  same  to 
be  repaired  by  such  person  from  time  to 
time  during  the  continuance  of  such 
commission  accordingly.  Under  a  com- 
mission issued  in  1850,  a  jury  in  1851 
{^resented  that  S,  -4.,  being  owner  of 
ands  in  C  Marshes,  was  liable  to  repair 
a  certain  sea  wall.  By  an  order  made  in 
1860  under  the  same  Commission,  upon 
the  evidence  of  the  marsh  bailiff,  that  the 
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defendant  was  owner  of  the  C,  Marshes^ 
and  upon  the  depositions  of  the  marsh 
bailiff,  and  the  expenditor  and  an  in- 
different person,  it  was  ordered  that  the 
defendant  do  repair  the  sea  wall  on  C. 
Marshes.  Upon  certiorari,  held  that  the 
order  was  bad,  on  the  ground  that  the 
above  enactment  did  not  authorize  the 
Commissioners  to  make  the  order  without 
a  presentment  of  ownership  by  a  jury ; 
and  semble,  per  Cockbum  C.  J.  and 
Crompton  J.,  also  on  the  ground  that  the 
fact  of  want  of  repair  of  the  sea  wall  had 
not  been  ascertamed  according  to  law* 
The  Queen  v.  Warton^  719. 

COMPANY. 

See  Building  Society,     Railway  Clauses 
Consolidation  Act,  Railway  Company* 

COMPETENCY  OF  WITNESS. 
See  Evidence, 

CONDITION. 
Breach  of.    See  Devise. 
Unreasonable.  See  Railway  Company,  I. 

CONSTABLE,  POLICE. 
See  Arreit, 

CONSTRUCTIVE  TOTAL  LOSS. 
See  Marine  Insurance,  II.,  III. 

CONSULAR  MANIFEST. 
See  Charter  Party, 

CONTINUANCE  IN  OFFICE. 

See  Churchwarden. 

CORONER. 

See  Slander. 

CORPORATE  OFFICE. 
See  Clerh  of  the  Peace.   Costs,  V.  VI. 


COSTS. 

I.  When  the  decision  of  the  Court 
below  b  affirmed  oo  appeal,  the  Judges 
of  the  Exchequer  Chamber  beioj^  equallj 
diyided,  the  successfid  party  is  not  en- 
titled to  costs.    Archer  t.  Jtumet^  61. 


II.  After  Terdict  a  rule  nisi  for  a  new 
trial  was  granted ;  and  on  the  hearing, 
the  cau^  and  another  cause  between 
the  same  parties  then  pending  in  a  countj 
court,  and  all  matters  in  difference  be- 
tween the  parties  to  those  causes,  were 
bj  qonsent  referred  to  a  barrister,  the 
costs  of  the  causes  respectirelj,  and  of 
the  rule,  to  abide  the  eyent,  and  the 
costs  of  the  reference  and  the  award  to 
be  in  the  discretion  of  the  arbitrator; 
the  attorney  for  the  plaintiff  in  both  ac- 
tions being  the  same.  The  arbitrator 
decided  the  cause  in  this  Court  in  favour 
of  the  defendant,  and  the  cause  in  the 
county  court  in  favour  of  the  plaintiff, 
with  damages  45/.  lOur.  6^.,  and  gave  the 
plaintiff  the  costs  of  the  reference,  and 
divided  the  costs  of  his  award :  Held 
that,  under  Reg.  Gen.  Hil  2  TT.  4.  r.  93., 
the  costs  of  the  cause  in  this  Court,  and 
of  the  rule,  could  not  be  set  off  against 
the  money  and  costs  payable  to  the 
plaintiff  in  the  other  cause,  to  the  preju- 
dice of  the  lien  of  the  plaintiff*8  attor- 
ney, as  thej  were  not  "interlocutory 
costs  in  the  same  suit,  awarded  to  the 
adverse  partv,"  within  the  proviso  to 
that  rule.     Little  v.  PhilpoUs,  383. 

III.  Arbitrators  under  the  Public 
Health  Act,  1848,  11  &  12  Vict.  c.  63., 
before  they  entered  on  the  reference, 
but  aft«r  the  twenty-one  days  within 
which,  by  sect.  125,  they  ought  to  make 
their  award,  appointed  an  umpire.  By 
sect.  127,  the  costs  are  in  the  discretion 
of  the  umpire,  and  the  submission  may 
be  made  a  rule  of  Court.  The  umpire 
awarded  the  amount  of  compensation  to 
be  made  to  the  plaintiff,  and  that  the 
costs  of  the  reference  should  be  paid  by 
the  Local  Board  of  Health.     Held, 

1.  That  the  apjiointment  of  the  umpire 
was  not  too  late. 

2.  Per  Cockbum  C  J.,  Blackburn  and 
MeUor  JJ.,  Crompton  J.  dissentiente, 
that  an  action  could  not  be  brought  for 
the  costs  until  they  had  been  taxed. 
HoltUwarth  v.  Barsham,  480. 
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IV.  Where  a  plaintiff  in  an  action  in 
one  of  the  superior  Courts  proves  a  debt 
exceeding  2o2.,  and  the  defendant  proves 
a  set-off,  which  reduceft  the  verdict  to  a 
sum  not  exceeding  202.,  the  plaintiff 
"  recovers"  the  balance  only  within  the 
meaning  of  the  County  Court  Act,  13  & 
14  Vict,  c.Sl.  s.  11.,  and  therefore  is  not 
entitled  to  costs.     Beard  v.  Peny,  493. 

y.  Information  in  the  nature  of  a  quo 
warranto  alleged  that  the  defendant, 
within  the  town  of  ^.,  in  the  county  of 
Af.,  exercised,  without  legal  warrant, 
the  office  of  mayor ;  and,  together  with 
O.  R.  and  J,  Jl,  the  powers  and  privi- 
leges of  a  body  corporate,  by  the  name 
and  description  of  the  Mayor  and  Bailiffs 
of  the  borough  of  B.  The  defendant 
suffered  judgment  bj  default.  Held, 
that  the  relator  was  entitled  to  coi$ts 
under  stat.  9  Ann,  c.  20.  «.  5.  UfHfd  v. 
The  QMcen  (in  error),  656. 

VI.  Qudgre,  whether  sUt.  9  Ann.  c,  20. 
does  not  extend  to  cases  in  which  a  de- 
fendant has  claimed  to  exercise  a  corpo- 
rate office,  whether  there  is  a  corporation 
or  not?    Id. 

YII.  On  an  appeal  from  justices  under 
sUt.  20  &  2 1  Vict.  c.  43.,  the  case  was  sent 
back  to  be  restated,  and  ultimately  judg- 
ment was  given  for  the  appellant  with 
costs.  On  the  taxation,  tne  Master  al- 
lowed to  the  appellant  the  costs  of  pre- 
paring the  case  beyond  the  fees  allowed 
to  the  clerk  of  the  justices  by  sect.  3  and 
schedule  (A.),  and  also  the  costs  of 
amending  the  case.  Held,  that  the  tax- 
ation was  right.  Glover,  appellant,  Booth, 
respondent,  807. 

YIII.  In  an  action  on  a  policy  of  in- 
surance in  the  ordinary  form,  with  the 
common  memorandum,  on  a  share  in 
The  Atlantic  Telegraph  Company,  alleg- 
ing a  total  loss  of  the  cable  by  perils  of 
the  seas ;  the  defendant  plead^  that  the 
subject  matter  of  the  insurance  was  not, 
nor  was  any  part  thereof,  during  the 
continuance  of  the  risk  covered  by  the 
policy,  lost.by  the  perils  insured  against, 
or  any  of  them.  Issue  having  been 
joined  on  this  plea,  the  plaintiff  re- 
covered in  respect  of  a  small  portion  of 
the  cable  only,  the  rest  not  having  been 


lost  bj  the  perils  insured  against,  the 
damages  on  the  portion  recovered  ex- 
ceeding 31.  per  cent,  on  the  value  of  the 
policy.  Held  that  the  plea  might  be 
taken  distributivelj,  and  that  the  verdict 
should  accordingly  be  entered  for  the 
defendant  as  to  all  the  claim  except  so 
far  as  related  to  the  loss  of  the  portion 
of  the  cable  on  which  the  plaintiff  suc- 
ceeded.   Patersan  v.  Harris,  814. 

COUNTY  COURT. 
See  Coits,  IV. 


COURT. 

I.    Insolvent    Debtors.      See     Arresty 
Privilege  from, 

IL  County.    See  Coats,  IV. 

CREDIT,  MUTUAL. 
See  Mutual  Credit. 

CRIMINAL  CASES. 

Recognizances     in.       See    Statute    of 
Frauds,  I. 

DAMAGES. 
See  Death  by  Negligence, 


DEATH  BY  NEGLIGENCE. 

I.  An  action  on  9  &  10  Vict.  c.  93.  is 
maintainable  in  cases  where  none  could 
have  been  maintained  by  the  deceased  if 
he  had  survived  the  effects  of  the  injury : 
as  the  condition  in  the  statute  that  the 
action  could  have  been  maintained  by 
the  deceased  if  death  had  not  ensued, 
has  reference  not  to  the  nature  of  the 
loss  or  injury  sustained,  but  to  the  cir- 
cumstances under  which  the  bodily  injury 
arose,  and  the  nature  of  the  wrongful 
act,  neglect,  or  default  complained  of. 
Pynij  adnunistratrix,  v.  Oreat  Northern 
Railway  Company,  759. 

n.  Concessum,  that  in  such  an  action, 
the  damages  must  be  based  on  pecuniary 
loss  alone.    Id. 


III.  The  extinction  of  a  reasonable 
expectation  of  pecuniary  advantage  from 
the  continuance  of  the  life  of  the  de- 
ceased, is  a  sufficient  damage  to  maintain 
such  an  action.    Id. 

IV.  Where  the  party  killed  was  pos- 
sessed of  personalty  to  the  amount  of 
about  3400/.,  and  was  tenant  for  life  of 
an  estate  in  land,  worth  nearly  4000/.  a 
year,  with  remainder  to  his  eldest  son  in 
tail,  and  by  settlement  a  jointure  of 
1000/.  a  year  was  settled  on  his  wife,  and 
20,000/.  secured  to  the  younger  children 
on  his  death,  and  the  deceased  died  in- 
testate ;  held,  that  the  widow  and  younger 
children  had  a  sufficient  expectation  of 
pecuniarv  interest  from  the  continuance 
of  his  life  to  render  its  loss  the  ground 
of  an  action.    Id. 

V.  In  that  case,  the  jury  having  given 
13,000/.  damages,  i.e.,  1000/.  for  the 
widow  and  1500/.  for  each  of  the  younger 
children :  held,  that  this  was  excessive, 
and  that  the  damages  for  each  of  the 
children  ought  to  l^  reduced  to  1000/. 
Id.  ^ 

DEED. 
Mortgage.   See  Building  Society. 
Title.     See  Detinue. 


DEPARTURE. 
See  Pleading,  I. 

DETINUE. 

Declaration  in  detinue  for  title  deeds. 
Plea,  that  the  deeds  were  entrusted  to 
and  deposited  with  the  defendant  by 
one  O.,  deceased;  that  the  plaintiff 
claimed  the  right  to  the  possession  of 
them  as  devisee  under  the  will  of  O. ; 
that  the  detention  was  a  loss  of  them  by 
the  defendant  before  the  death  of  Cf., 
and  that  the  defendant  never  had  pos- 
session of  them  since  the  death  or  O. 
On  demurrer  to  this  plea:  Held  by 
Wiglitman  J.  that  the  plea  was  bad,  as 
it  did  not  allege  that  the  deeds  were 
destroyed ;  and,  therefore,  assuming  that 
they  were  still  existing,  and  as  the  pro- 
perty in  them  was  vested  by  the  devise 


I 


ir  :^«  r*i 'c:!?.  he  might  maintain  deti- 
Bu<:  UeM  hj  BlacUmrm  J^  that  the 
pi'f:!  v;ks  g^xxi.  a5  it  did  not  admit  that 
the  c^frnco^t  hjd  possession  of  the 
:beT  were  the  plaintiff's. 
\  T.  Bc^cotL,  1. 


DEVISE. 

A  testATTTT  bj  her  wOL  after  grring 
nfT>fnl  I-:r-ri.:>f3s  some  of  which  were 
iec*^  acvi  tier*  were  Toid  as  being  con- 
tu»T  :o  :be  M  rtnuiin  Act,  9  G.  2.  c.  Sj5^ 
pcww^iKf'i  as  renews:  "I  g-'re,  devise 
aavi  be^^,lcl:i  t,^  T.  M.  W.  aU  mj  real 
e«-i:«w  cc:a  rree^:id  ix*ii  coprhold,  and 
a-  :ie  ns^'i^e  o<  mj  per^Doal  estate 
a.Tii  tfTiv-c*.  ti^  b  vi  to  him  the  said  T. 
-V.  ii\  i  .^  h^irj^  exerut.-tcs*  admintstra- 
r>'r*  a=d  .ts'\rT'«w  r>r  erer,  upoo  this  ex- 


«c^    t^At    il 


penooal 


pce»     <VC»J 

v^i^c^i^;  «fti  a.  i  Sf  bi^aacj^r.t  for  the  piir- 
jvt?»f.  ie  cc  li-e-T  do  and  shalL  within 
Tw-i '  «^  Mcc-.is  *::«•  mr  deomse,  par  and 
•£t<o3^-»^  a^  a=^i  evenr  the  letzactes 
i^-v  •:  <r\--  S^:i«r!ied.  And  1  feel 
v-vi-'^'.x-:::  till  ie  will  O-^ocplT  with  mr 
ws>^  r?  St'Tx  3=7  rortirular  desire  that 
iJ^.  :ie  A>'Tv  Vv^*v^«*f  <Lil*.  S»pa:d-  And 
1  ic-  ii»frtf>T  .-tiajre  %z.'i  axij^e  char^eabie 
il.  JIT  sa-d  rvxl  ir-i  p€r«ocLaI  e!^SAte.  with 
:^^  rdTii-e^r:  .*c  '.i-e  arcrersiid  ie^ricies 
a^-i  >o:-.^:<.*  r*'e  les^Airix  pcf".ir*ted 
arvi  arco'*:^  W.  ^  ani  .-1.  C  execn- 
wr^  ITU  :rv>tcv^  cc  i-er  wU;  a=d  the 
w  U  c\c:jl  -^^  tie  crdiiarj  cIiSLfes  lor 
tie  rrvc^*;x^  o^"  ;ra<5*?e*w  T^ere  were 
covic  ^  oc  «L'r»>e^:■A!'^:  dares  which  c:i 
ffc<  ^I'arx  tie  discos:  joa  o<  the  will. 
VW  rvr^ccil  «CA^e  w:a5  ir:5s^^'>«it  icr 
tie  r»iv:ae*7  4  ^v'  :ie  ie^ra^-3e*»  ard  7".  JIH 
W  x-,vi  !»,'<*  w  ,^^  tv^kve  racciLs  aiVr 
tie  »icvvt?e  *•£  tie  le^atrix.  par  %t.x  ct 
tiv-xnu  H.-'-L  Vt  u-i?  C\^«Lrt  arid  a^n&ed 
Vt  tie  FAvie»^*er  Cinarer,  that  the 
w\'»->i<  '^  xrctt  ^.vrress*  <ocu::k>fi~  did  d'< 
cc\M;e  a  vxi-^i  ::ca  xx-  breach  of  whxh 
tie  ie  r  »  ^n  ec:er;  b«i  created  a 
%rv^  w>  v'jJt  tie  ,>f:VcviaiS,  taking  the 
V^r*'  -''N*jk  Ov  wv.^ -i  ui  e»::  *'iT  Sf  tK«ad  to 


DISCHARGE  UNDER  LAW  OF 
COLONY. 

See  Colony. 


DISTRESS. 
^ee  Bmlding  Societg. 

DISTRIBUTIVE  ISSUE. 
See  Coifi,  VnL 

DISTRICT  PARISH. 

An  inctunbent,  owner  of  a  tithe  rent 
charge,  who  Yoluntarilj  endows  a  Db* 
trici  parish  formed,  for  spiritual  pnr- 
pooes,  out  of  part  of  his  own  parish,  bj 
granting  to  the  minister  of  auch  new 
District  parish  a  rent  charge  charsed  on 
the  tithe  rent  charge,  is  not  entitled,  in 
an  assessment  to  the  poor  rate,  to  claim 
a  deduction  from  the  total  amount  of 
tithe  rent  charse  in  respect  of  the  por- 
tion which  he  has  thus  granted  awaj. 
Xagrgace,  appellant,  Oveneert  of  ToUu- 
kmMi  Km^kU,  re^wodents,  533. 

See  Bmrial  Ads,  I.  II.  IV. 
Ckarek  Bmldimg  AelM. 

DOCK. 
Companj.    See  Negbgemee. 
Ratiz^  oH     See  Local  Govermmnl  Ad, 

EVIDENCE, 

On  the  hearing  of  an  inAniBation 
K?f-Te  two  JBsticea  of  the  pesce,  pre- 
ferred under  the  9  G.  4.  c.  61.,  against 
a  fKTsoii  licensed  to  sdl  ezciseable 
1>:  .i.-rs  bj  retail,  for  that  he  did  **  on- 
i;awr::ilT  and  knowin^j  permit  and  suffer 
persces  of  Bocortoosl j  bad  character  to 
afseoeb^e  aad  meet  together  in  his  hoose 
aad  prembes  :*  h^d, 

1.  natthede^ndaBtwasBoCacom- 
petest  witoesL 

%  It  haring  been  proved  that  on  the 
occ»oe  in  question  a  number  of  prosti- 
tctes  v*'<>«rteeB  at  the  least)  asKmbled 
aad  met  tc^gether  at  the  koase  of  the 


defendant,  that  it  was  admissible  evidence 
against  him  that  on  a  previous  occasion 
several  of  the  same  prostitutes  assembled 
and  met  together  at  his  house.  Parker^ 
appellant,  ureen,  respondent,  299. 


FOREIGN  JUDGMENT. 

I.  Where  an  action  is  brought  on  a 
judgment  obtained  in  a  foreign  Court, 
the  pendency  of  an  appeal  in  the  foreign 
Court  against  that  judgment  is  no  bar 
to  the  action;  although  it  may  afford 
ground  for  the  equitable  interposition  of 
the  English  Court  in  which  the  action  is 
brought  to  prevent  the  possible  abuse  of 
its  process,  and  on  proper  terms  to  stay 
execution.  Scoti  v.  PUkington,  Munro 
V.  FUhington,  11. 

II.  Concessum,  that  the  judgment  of 
a  foreign  Court  having  jurisdiction  over 
the  subrject-matter  cannot  be  questioned 
here,  on  the  ground  that  the  foreign 
Court  has  mistaken  the  law  of  its  own 
country,  or  has  come,  on  the  evidence, 
to  an  erroneous  conclusion  as  to  the 
facts.    Id. 

III.  In  an  action  on  a  judgment  ob- 
tained hj  the  plaintiff  against  the  de- 
fendant m  the  Supreme  Court  of  New 
York,  the  defendant  pleaded  that  the 
judgment  was  erroneous  according  to 
the  law  of  New  York,  and  was  liable  to 
be  reversed,  and  that  he  was  prosecuting 
proceedings  in  appeal,  which  were  then 
pending ;  and  he  set  out  the  record  of 
the  proceedings  in  the  original  suit 
there,  by  which  it  appeared  that  the 
cause  had  been  referred  by  order  of  the 
Court,  not  to  a  private  arbitrator  selected 
by  the  parties,  but  to  an  officer  of  the 
Court  airected  to  ascertain  the  facts, 
who  found  certain  facts,  with  a  certain 
conclusion  of  law  from  them,  and  judg- 
ment was  given  accordingly  in  favour  of 
the  plaintiff;  although  the  same  conclu- 
sion would  not  have  followed  by  the 
English  law  had  the  same  facts  been 
found  to  have  occurred  here :  held,  that 
the  plea  was  no  answer  to  the  action. 
Id,  *^ 

FRAUDS,  STATUTE  OF. 
See  Statute  of  Frauds, 


GENERAL  DEMURRER. 
See  Pleading,  I. 

GUARDIANS,  BOARD  OF. 
See  Clerk  to  Board  of  Guardians. 

GUNPOWDER,  KEEPING. 

Where  several  packages  of  gunpowder, 
amounting  in  the  whole  to  300  lbs.  weight, 
were  sent  by  different  persons  to  a  ware- 
house in  the  metropolis  belonging  to  a 
carrier  and  licensed  carman,  as  a  tem- 
porary halting  place  in  their  transit, 
until  they  should  afterwards  be  for- 
warded by  country  carriers  to  their  seve- 
ral destinations  :  held,  that  this  was  not 
an  unlawful  having  or  keeping  of  gun- 
powder within  12  d.  3.  c.  61 .  i.  1 1 .  Biggs^ 
appellant,  Mitchell^  respondent,  523. 

HAWKERS'  ACT. 

A  person,  who  resided  in  X.,  brought 
a  quantity  of  drapery  goods  from  thence 
to  /T.,  which  he  said  were  the  remains 
of  the  stock  of  a  Company,  and  there 
sold  them  without  a  licence  :  Held,  that 
he  was  subject  to  the  duty  imposed  by 
Stat.  50  O.  3.  c.  41.  s.  6.,  as  *'  a  trading 
person  going  from  town  to  town,'*  and 
therefore  was  liable  to  be  convicted 
under  sect.  1 7.  Manson^  appellant,  Hope^ 
respondent,  498. 

HIGHWAY. 

I.  By  sect.  73  of  stat.  5  &  6  TT.  4.  c. 
50.,  if  anv  matter  or  thing  shall  be  laid 
upon  a  highway  so  as  to  be  a  nuisance, 
and  shall  not  after  notice  given  by  the 
surveyor  &c.,  be  forthwith  removed,  it 
shall  be  h^wful  for  the  survevor  &c.,  by 
order  of  a  justice,  to  clear  the  highway 
by  removii^g  the  said  matter  or  thing, 
and  to  dij^pose  of  the  same.  Upon  an 
application  for  an  order  under  the  above 
section  against  a  person  through  whose 
land  a  road  passed ;  held,  that  the  jus,, 
tices  had  jurisdiction  to  try  whether 
the  locus  in  quo  was  a  highway  or  only 
an  occupation  road.  WHUams  v.  Adams^ 
312. 


II.  Where  an  erection  or  excavation 
exists  upon  land,  and  the  land  on  which 
it  exists,  or  to  which  it  is  contiguous,  is 
dedicated  to  the  public  as  a  highway, 
the  dedication  must  be  taken  to  be 
made  to  the  public  and  accepted  by 
them,  subject  to  the  inconvenience  or 
risk  arising  from  the  existing  state  of 
things.  Fisher  v.  Browse.  Cooper  v 
WaUter,  770. 

Nubance  to. 

I.  A  person,  without  the  authority  of 
Parliament,  but  with  the  concurrence 
of  and  bv  virtue  of  a  contract  with  the 
vestry  of  the  parish,  laid  down  in  one 
of  the  streets  of  the  metropolis  a  double 
line  of  tramways  on  which  omnibuses 
of  a  peculiar  construction  plied  for  hire. 
These  tramways  were  dangerous  and 
inconvenient  to  many  of  the  public,  as 
the  wheels  of  vehicles  skidded  when 
c  rong  the  tramway,  and  horses  which 
put  their  feet  upon  it  were  startled : 
held, 

1.  That  this  was  a  public  nuisance, 
even  though  those  tramways  might  be 
for  the  convenience  of  the  public 
generally. 

2.  That  what  was  here  done  could 
not  be  looked  on  as  a  mode  of  paving 
the  street,  and  consequently  not  within 
the  powers  conferred  on  vestries  by 
The  Metropolis  Local  Management ^ct, 
18  &  19  Vict  c.  120.  s.  98.  The  Queen 
V.  Train,  640. 

II.  The  defendant  occupied  a  house 
adioining  to  a  public  street,  with  a  cellar 
belonging  to  it,  which  cellar  had  ex- 
isted before  the  defendant  had  anything 
in  the  house.  The  mouth  of  this  cellar 
opened  into  the  footway  of  the  street 
by  a  trap  door.  During  the  daj  this 
trap  door  ^as  open,  but  at  nisht  it  was 
closed  by  a  flap,  which  slishtlv  nro- 
jected  above  the  footway,  and  it  had  so 

Eroiected  as  lon^  as  living  memory  went 
ack.  The  plamtiff,  coming  along  the 
footwav  at  night,  stumbled  over  this 
flap,  fell,  and  sustained  iniurv,  for  which 
he  brought  an  action.  Held,  that  the 
jury  ought  to  draw  the  conclusion  that 
the  cellar  flap  had  existed  as  long  as  the 
street,  and  that  the  dedication  of  the 
way  to  the  public  was  with  the  cellai* 
flap  in  it,  and  subject  to  its  being  con- 


tinued there;  and,  therefore,  that  the 
defendant  was  not  liable,  as  the  main- 
tenance  of  such  an  ancient  cellar  flap 
was  not  unlawful.  Fisher  v.  Prowse, 
Cooper  Y.  Walker,  770. 

III.  Declaration  for  negligently  and 
improperly  placing  in  a  public  street 
certain  steps,  so  that  the  same  were  an 
obstruction  to  persons  using  the  street, 
and  dangerous  to  persons  passing  alon^  it 
at  night ;  and  averring  that  the  plaintiff*, 
passing  along  the  street,  fell  over  them 
and  was  injured.  Flea,  that  the  street  was 
subject  to  the  ri jht  of  the  occupiers  of  a 
house  adjoining  it  to  have  steps  standing 
in  the  highway  and  leading  up  to  the  outer 
door  of  the  house,  all  persons  passing  along 
the  highway  being  entitled  to  pass  on  foot 
over  the  steps  as  a  part  of  the  highway, 
which  steps  were  ^art  of  the  house; 
that,  the  street  being  lowered  under 
The  Metropolis  Local  Management  Act, 
18  &  19  Vict,  c,  120.,  the  old  steps  were 
necessarily  removed,  and  the  present 
steps  placed  in  their  room;  that  the 
new  steps  were  placed  on  the  same  part 
of  the  highway  on  which  the  old  step 
had  stood,  and  caused  no  greater  ob- 
struction or  danger  than  did  the  old 
steps.  Held  that  the  plea  was  good,  as 
the  former  highway  was  subject  to  the 
right  on  the  part  of  the  occupiers  of  the 
defendant's  house  to  keep  these  steps 
there,  and  the  lowered  highway  was 
subject  to  a  similar  right.    Id. 

Diversion  of. 

Afler  notice  and  grounds  of  appeal 
against  a  certificate  of  justices  for  the 
diversion  of  a  highway,  the  person  at 
whose  instance  the  certificate  was  given 
gave  notice  that  he  abandoned  farther 
proceedings,  and  should  not  apply  to 
the  Quarter  Sessions  for  the  enrolment 
of  the  certificate.  The  appeal  was  en- 
tered, and,  being  called  on  and  no  one 
appearing,  was  struck  out.  Afterwards 
on  the  same  day  the  appellant  applied 
for  costs  under  stat.  5  &  6  TT.  4.  c.  50. 
#.90.,  by  which  the  Quarter  Sessions 
are  authorized  and  required  to  award 
to  the  party  giving  or  receiving  notice 
of  appeal  such  costs  and  expences  as 
shall  be  incurred  in  prosecuting  or  re- 
sisting such  appeal,  whether  the  same 


shall  be  tried  or  not:  Held,  that  the 
Quarter  Sessions  were  bound  to  make 
an  order  for  the  costs.  The  ^leen  t. 
The  Justices  of  the  West  Riding  qf  Yorh^ 
shire^  ^c,  811. 


HOLIDAYS. 

The  last  day  for  resealinff  a  writ  of 
summons,  so  as  to  save  the  Statute 
of  Limitations,  expired  on  Saturday  the 
28th  December^  within  the  Christmas 
holidays.  A  party  who  attended  at  the 
office  on  that  day  for  the  purpose  found 
it  shut,  and  the  officer  having  refused 
to  reseal  the  writ  on  the  following 
Monday^  the  SOth*  the  Court  refused  to 
order  him  to  do  it  afterwards,  nunc 
pro  tunc.     Evans  v.  Jones^  45. 


INCUMBENT. 
See  Rate,  Poor, 

INFORMATION. 

See  Matter  and  Servant,  II. 

Withdrawal  of. 

Two  informations  were  laid  against  a 
party,  one  charging  him  with  the  rescue 
.  of  a  person  out  of  lawful  custody,  and 
the  other  with  an  assault  on  two  police 
constables ;  but  on  the  party  being 
brought  up  before  the  petty  sessions,  the 
first  of  tbese  informations  was  with- 
drawn: held,  that  this  was  no  valid 
ground  of  objection  to  proceeding  on  the 
second  information.  OaUiardy  appellant, 
Laxton,  respondent,  363. 

INSOLVENT   DEBTORS'  COURT. 
See  Arrest,  Privilege  from, 

INSURANCE. 
See  Marine  Insurance. 

INTERLOCUTORY  COSTS. 
See  CosU,  II. 

ISSUE. 
See  Costs,  VIIL 


JUDGMENT,  FOREIGN. 
See  Foreign  Judgment. 

JURISDICTION  OF  JUSTICES. 

See  Highway.     Rate,  Church,  m.  IV. 
Pauper  Lunatic. 

JURY  LISTS,  SIGNING. 
See  Churchwarden,  II. 

JUSTICES. 

Jurisdiction  of.    See  Highwm/,  I.    Rate, 
Church,  111.  IV. 

Of  borough.    See  Pauper  Lunatic,  1.  II. 

KEEPING  GUNPOWDER. 
See  Gunpowder. 

LANDLORD  AND  TENANT. 
See  Building  Society. 

LANDS   CLAUSES   CONSOLIDA- 
TION ACT. 

Declaration  stated  that  the  defendants, 
a  railway  Company,  under  the  powers 
of  their  Act,  took  for  the  purposes  of 
their  railway  a  portion  of  a  highway 
from  L.  to  W.,  and  constructed  the  rail- 
way across  it,  and  a  deviation  road  and 
bridge  over  the  railway,  and  by  the  exe- 
cution of  the  railway  and  works  houses 
of  the  plaintiff  were  injuriously  affected ; 
and  set  out  proceedings  in  an  arbitra- 
tion under  The  Lands  Clauses  Consoli- 
dation Act,  1845,  by  which  the  umpire 
appointed  by  the  arbitrators  awarded 
compensation  to  the  plaintiff.  Plea, 
setting  out  the  form  of  the  appointment 
of  the  arbitrator  on  the  part  of  the  de- 
fendants, and  the  award,  which  recited 
the  notice  of  the  plaintiff  to  the  defen- 
dants that,  by  the  execution  of  the  rail- 
way and  works,  they  had  injuriously 
affected  certain  houses  of  which  the 
plaintiff  was  lessee,  being  four  houses 
on  the  highway,  and  eieht  other  houses 
which,  at  the  time  of  the  execution  of 
the  works,  were  in  course  of  erection 


for  the  purpose  of  being  used  as  dwel- 
ling houses,  fronting  a  new  road  run- 
ning at  right  angles  to  the  highway,  and 
found  that,  by  reason  of  the  obstruction 
of  the  highway,  by  the  construction  of 
the  railway  across  the  same,  the  access 
to  the  houses  of  the  plaintiff  was,  not- 
withstanding the  substitution  of  the  de- 
viation road,  rendered  less  convenient 
for  the  occupiers,  and  many  persons 
would  be  prevented  from  passing  the 
same,  and  the  houses  had  thereby  been 
rendered  less  suitable  for  bein^  used 
and  occupied  as  shops,  and  the  value  of 
the  houses  had  been  greatly  diminished. 
On  demurrer,  held  by  this  Court,  and 
affirmed  by  the  Exchequer  Chamber, 
that  the  houses  of  the  plaintiff  were  in- 
juriously affected  witnin  The  Lands 
Clauses  Consolidation  Act,  1845,  8  &  9 
Vict  c,  18.  s,  68.,  and  The  Railways 
Clauses  Consolidation  Act,  8  &  9  Vict, 
c,  20.  s,  6.,  and  therefore  the  plaintiff  was 
entitled  to  compensation.  Chamberlain 
V.  The  West  End  of  London  and  Crystal 
Palace  Railway  Company ^605. 


LAW,  MISTAKE  OF. 

L  Concessum,  that  the  judgment  of  a 
foreign  Court  having  jurisdiction  over 
the  subject  matter  cannot  be  questioned 
here,  on  the  ground  that  the  foreign 
Court  has  mistaken  the  law  of  its  own 
country,  or  has  come,  on  the  evidence, 
to  an  erroneous  conclusion  as  to  the 
facts.  Scott  V.  PUkington,  Munroe  v. 
POhingUmy  II. 

II.  In  an  action  on  a  judgment  ob- 
tained by  the  plaintiff  against  the  de- 
fendant in  the  Supreme  Court  of  New 
Yorh^  the  defendant  pleaded  that  the 
judgment  was  erroneous  according  to 
the  law  oi  New  Yorh^  and  was  liable  to 
be  reversed,  and  that  he  was  prosecuting 
proceedings  in  appeal,  which  were  then 
pending ;  and  he  set  out  the  record  of 
the  proceedings  in  the  original  suit  there, 
•by  which  it  appeared  that  the  cause  had 
been  referred  by  order  of  the  Court,  not 
to  a  private  arbitrator  selected  by  the 
parties,  but  to  an  officer  of  the  Court 
directed  to  ascertain  the  facts,  who  found 
certain  facts,  with  a  certain  conclusion 
of  law  from  them,  and  judgment  was 


given  accordingly  in  favour  of  the  plain- 
tiff; although  the  same  conclusion  would 
not  have  followed  by  the  English  law 
had  the  same  facts  been  found  to  have 
occurred  here :  held,  that  the  plea  was 
no  answer  to  the  action.    Id. 


LEASE. 

The  defendant  leased  a  farm  to  the 
plaintiff  for  fourteen  years  by  deed,  re- 
serving rent  payable  quarterly.  The 
deed  contained  various  clauses  by  which 
the  plaintiff  and  the  defendant  agreed 
respectively  to  do  certain  things,  and 
concluded  with  the  following  clause: 
"  And  the  said  landlord  further  af^'ees 
and  orders  that  R,  K,<,  or  his  appointed 
agent,  is  to  receive  all  rents  from  the 
tenant  at  all  times  when  it  becomes  dae 
during  the  said  term  hereby  granted,  and 
his  receipt  to  be  a  full  and  sufficient  dis- 
charge from  all  liability  thereof."  Held, 
that  R.  K.  having  no  interest  in  the  rent, 
the  agreement  or  authority  for  him  to 
receive  it  was  revocable.  Venning  v. 
Bray,  502. 

LEX  FORI. 

I.  Questions  of  procedure  are  to  be 
determined  by  the  lex  fori,  not  by  the 
lex  loci  contractus.  MacFarlane  v. 
Norris^  783. 

II.  SembUy  that  set-off  is  matter  of 
procedure,  and,  as  such,  determinable 
by  the  lex  fori.     Id, 


LEX  LOCI  CONTRACTUS. 

In  an  action  on  a  contract  where  the 
question  at  issue  has  no  relation  to  the 
manner  of  performing  the  contract,  or 
to  the  consequences  of  non -performance, 
and  relates  entirely  to  the  effect  of  the 
transaction  at  the  place  where  it  was 
entered  into,  the  liability  of  the  de- 
fendant must  be  determined  by  the  lex 
loci  contractiis.  Scott  v.  rilkington, 
MwMToe  V.  Pilkingtonj  11. 

II.  Questions  of  procedure  are  to  be 
determined  by  the  lex  fori,  not  by  the 
lex  loci  contractiis.  MacFarlane  v. 
Norris,  783. 


LICENCE- 


Alehouse, 


A  Court  of  Quarter  SesBions,  at  an 
fl.nnuat  llcenamo;  naaeting,  refused  to  re- 
new a.  licence  to  keep  an  inn,  &h  house, 
and  victualling  housii  undt^r  »iat.  9  6^.  4, 
c*  6K,  on  tlie  ground  that  the  appltcant 
declined  to  takeout  an  excise  Ucence  for 
the  sale  of  spirits  :  heM,  that  thia  was  not 
a  sufficient  legal  ground  for  such  refusal. 
The  Queen  v,  S^vesUr^  322, 

Excise,     See  ProsiittUM. 

Hawker*^.     See  Hawliera'  Act 


LIEN  OF  ATTORNBy, 

See  C&ais,  IL 

I.IMITATIONS,  STATUTE  OF. 
See  Statute  of  Limitaiiont. 

I-ISTS,  JUKY,  SIGNING. 
See  Churchwarden^ 

LOCAL  ACT. 
Set  Ma^^  Churchy  3. 

LOCAL  GOVERNMENT  ACT. 

T7te  Newport  Dock  Compantf^  incor* 
porated  under  stat.  5  k  6  \V.  4,  c.  Uxv., 
were  the  owners  and  occupiers  of  a  dock 
for  the  reeepiioti  of  ships,  with  quajs, 
ware  bouses  craueii,  weighing  machined 
and  other  works,  and  also  of  railways  or 
tramroacb  fbr  trau9f>urti  ng  trnfhe  to  and 
frpm  the  dock,  and  communicating  with 
their  warehouaes  and  wtth  other  rail- 
waj's*  The  railwaja  or  traramads  were 
maxie  under  the  powers  of  their  Act,  and 
were  free  to  the  public  on  payment  of 
certab)  tolls.  By  the  Local  Government 
Act,  18.58,  21  &  22  VicL  c.  9S.  j.  55., 
the  general  district  rates  shall  be  made 
and  levied  upon  the  ciecupier  of  all  such 
kinds  of  property  as  are  assessable  to  the 
poor  rate,  subject  to  this,  among  other 
excepttoni,  that  ^^the  occupter  of  any 


land  covered  with  water,  or  used  only  as 
a  canal  or  towing  path  for  the  same,  or 
as  a  railway  constructed  under  the  powers 
of  any  Act  of  Parliament  for  public  con- 
veyance," is  to  be  assessed  at  one  fourth 
only  of  the  net  annual  value.     Held, 

L  That  the  dock  was  "land  covered 
with  wiiter,"  within  the  eiception  and 
therefore  rateable  at  one  fourth  only  of 
the  net  annual.value. 

2.  Thai  the  warehouses  and  nlber  ad- 
juncts to  the  dock  were  rateable  at  the 
net  annuat  value. 

3-  That  ibe  railways  or  trataroads 
were  constructed  "  for  public  convey- 
ance'* within  the  exception,  and  therefore 
rateable  at  one  fourth  only  of  the  net  an- 
nual vatue.  Neu-part  Dock  Company, 
appellants.  Local  Board  of  lleaUh  of 
Newport^  respondents,  708. 

LOCAL  MANAGEMENT  METRO- 
POLIS ACT. 

See  Highujotft  Nuisance  to,  I,,  IIL 

LUNATIC. 
See  Panper  Lunatic, 

MAINTENANCE,  ORDER  OF. 

Sec  Pauper  Lunatic^  II.,  III. 

MALICE. 
See  Slander. 

MARINE  INSURANCE. 

I.  Where  goods  are  insured  by  a 
policy  of  marine  insurance  in  the  onli- 
nary  form,  the  expression  **  warra tiled 
free  from  particular  average"  ia  not  con- 
fined to  losses  arising  from  injury  to,  or 
deterioration  of,  the  goods  themselves  i 
but  is  equivalent  to  a  stipulation  against 
total  loss  and  general  averugc  only  ;  and, 
consequently,  includes  expenses  incur^ 
red  in  relation  to  the  good^.  The  Great 
Jndian  Penirunla  Railway  Company  v. 
SauTtderx,  266. 

IL  A  quantity  of  iron  rails  was 
shipped  to  oe  carried  to  a  certain  place, 
for  a  sum  to  be  pnid  here,  ship  lost  nr 
not  lost.     The  shippers  insured  them  by 


a  policy  in  the  ordinary  form  "war- 
ranted free  from  particular  average, 
unless  the  ship  be  stranded,  sunk  or 
burnt  :**  with  the  usual  clause  authori- 
zing the  assured  to  "sue,  labour  and 
travel  for,  in,  and  about,  the  defence, 
safeguard, .and  recoyerj  of  the  goods." 
The  ship  was  neither  stranded,  sunk  nor 
burnt;  but  there  was  a  constructive 
total  loss  of  her  bjr  perils  of  the  sea. 
The  rails  were  saved,  and  sent  on  in 
other  vessels  to  their  destination,  for 
which  the  assured  was  compelled  to  pay 
freight  to  an  amount  not  exceeding  the 
value  of  the  rails.  Held,  that  this 
freight  was  not  recoverable  under  the 
policy.    Id. 

III.  In  June^  1859,  the  owners  of  a 
ship  valued  at  17,000/.  caused  themselves 
to  be  insured  by  policies  in  the  usual 
form  for  16,000/.,  from  Bombay  to  Liver^ 
pool.  When  off  Algoa  Bay  she  en- 
countered very  severe  weather,  and  sus- 
tained such  damage  that  it  became 
necessary  to  put  into  Port  Louis,  in 
Mauritius;  ana  in  January,  1860,  the 
master,  after  correspondence  with  the 
owners  in  Englandy  being  left  to  act  as 
he  considered  oest  for  the  interest  of  all 
parties  concerned,  sold  her  instead  of 
naving  her  repaired.  The  owners  had 
bought  the  ship  in  1855  for  20,000/.; 
and  20  per  cent,  would  be  a  reasonable 
deduction  in  respect  of  wear  and  tear  at 
the  time  when  the  policy  attached.  The 
cost  of  building  such  a  ship  at  that  time 
would  have  been  20»000/. ;  and  the  cost 
of  repairing  her  would  have  been  10,500/. 
Her  value  after  she  had  been  repaired, 
would  have  been  7500/.,  she  being  a  ves- 
sel of  exceptional  size  and  class ;  but  an 
owner  wanting  such  a  ship  for  the  par. 
ticular  purposes  of  his  trade,  and  having 
to  elect  either  to  sell,  or  to  repair,  or  to 
purchase,  would  have  elected  to  repair 
her,  for  such  a  vessel  could  not  have 
been  built  or  purchased  at  that  time  for 
so  small  a  sum  as  10,500/.  On  a  case 
stated  between  the  owners  and  an  under- 
writer, the  Court  having  power  to  draw 
inferences  of  fact :  Held  that  the  price  of 
such  a  ship  in  the  market  after  she  was 
repaired  was  not  the  test  of  her  real 
value,  and  that  the  inference  from  the 
facts  was,  that  the  cost  of  repairs  would 
not  have  exceeded  the  value  of  the  ship 


when  repaired,  and  therefore  the  loss 
was  an  average  loss  only,  and  not  a  con- 
structive total  loss.  Orainger  v.  Martin, 
456. 

MASTER  AND  SERVANT. 

I.  A  workman  entered  into  an  agree- 
ment with  a  coal  company  to  serve  them 
as  a  collier,  in  consideration  of  wases  to 
be  paid  to  him  fortnightly ;  and  the 
Company,  in  consideration  of  such  ser- 
vice, agreed  that  he  should  not  be  dis- 
charged without  twenty -eight  days  notice 
in  writing,  unless  in  the  case  of  miscon- 
duct :  held  that  this  contract  necessarily 
implied  an  obligation|on  the  part  of  the 
master  to  find  work  for  the  servant,  and 
to  pay  him  wages  every  fortnight;  and, 
consequently,  was  not  bad  for  want  of 
mutuality.  WhittU,  appellant,  FraMnd, 
respondent,  49. 

II.  An  information  under  the  4  O.  4. 
c.  34.  «.  3.  described  the  defendant  as 
having  contracted  to  serve  "  T,  B.  and 
his  partners."  At  the  hearing  it  ap- 
peared that  the  contract  of  service  was 
between  the  defendant  and  ^  T.  B^  on 
behalf  of  himself  and  his  partners,  con- 
stituting The  R.  M,  j*  H,  Cod  Compaxy 
{Limited)  :"  held  that  this  variance,  if  it 
were  one,  was  cured  by  the  11  &  12 
Fie/,  c.  43.  #.1.     Id. 

in.  The  summary  jurisdiction  given 
to  iustices  by  stat.  20  O.  2.  c.  19. 1. 1. 
to  hear  complaints  asainst  masters  by 
artificers  and  other  labourers  of  non- 
payment of  wages,  and  to  order  payment 
thereof,  extends  to  cases  in  which  the 
contract  of  service  is  not  for  any  certain 
time.  Taylor,  appellant,  Carr  and  Porter, 
respondents,  335. 

MEMORANDA. 
Hilary  Vacation,  1862,  415. 
^cu/er  Vacation,  1862,  707. 
Trinity  Term,  1862,  868. 

METROPOLIS  LOCAL  MANAGE- 
MENT ACT. 

Sec  Highway,  Nuisance  to,  I.,  Ul- 


MISTAKE  OF  LAW. 
See  Lavo^  Mistake  of, 

MORTGAGE  DEED. 
See  Building  Society, 

>IORTMAIN. 
See  Devise, 

MUNICIPAL  CORPORATION. 
See  Clerk  of  the  Peace, 

MUTUAL  CREDIT. 

The  plaintifT  sued  as  trustee  of  the 
estate  and  effects  of  a  bankrupt  in 
ScoiUxnd,  under  a  sequestration  in  that 
country ;  for  money  received  for  the  use 
of  the  plaintiff  as  trustee  afler  the  bank- 
ruptcy, and  for  interest  due  from  the 
defendant  to  the  plaintiffas  trustee  after 
the  bankruptcy.  The  defendant  pleaded 
that,  before  he  had  notice  of  the  bank- 
ruptcy, and  before  the  sequestration,  he 
gave  credit  to  the  bankrupt  by  becom- 
ing the  indorsee  and  holder  bond  fide, 
within  the  meaning  of  the  Scotch  law,  of 
a  bill  of  exchange  drawn  by  M,  Sf  Co, 
upon  the  bankrupt  for  the  sura,  &c., 
and  accepted  by  the  bankrupt,  which  bill 
became  payable  afler  the  bankruptcy, 
and  "  which  credit  so  given  was  a  credit 
of  a  nature  likely  to  end  in  a  debt  from 
the  bankrupt  to  the  defendant,  and  the 
amount  of  the  said  acceptance  was,  at 
the  time  of  the  commencement  of  this 
suit,  and  still  is,  due  to  the  defendant, 
and,  together  with  interest  thereon, 
equals  the  plaintifiTs  claim :  and  the 
bankrupt  gave  credit  to  the  defendant 
by  consigning  goods  to  him  for  sale  for 
the  said  bankrupt,  and  upon  the  terms 
that  the  proceeds  should  be  remitted  and 
paid  to  the  bankrupt  in  Scotkmd  :  and 
that  the  money  sought  to  be  recovered 
by  the  plaintiff  is  the  proceeds  of  and 
money  arising  from  the  sale  of  the  said 
goods  under  and  according  to  the  ternris 
of  the  said  consignment,  and  which  said 
con8i«:nment  was  of  a  nature  likely  to 
end  m  a  debt  from  the  defendant  to 
the  bankrupt :  and  the  defendant  says 


that  he  is  reader  and  willing,  and  hereby 
offers,  to  set  on  the  amount  so  due  to  him, 
the  defendant,  as  indorsee  and  holder  of 
the  said  bill  of  exchange  as  aforesaid, 
against  the  claim  of  the  plaintiff  in  re- 
spect of  the  matter  herein  pleaded  to, 
and  that,  by  the  law  of  ScoUand^  he  is 
entitled  so  to  do,  and  such  set-off  forms 
an  answer  to  the  plaintiff*8  claim  :**  held, 
that  the  plea  was  good.  MacFarlane  v. 
Norris\  783. 


NEGLIGENCE. 

In  an  action  by  the  owners  of  a 
ship  against  the  proprietors  of  a  dock 
ana  tidal  basin,  made  under  the  powers 
of  an  Act  of  Parliament,  and  for  the  use 
of  which  they  were  entitled  to  receive 
tolls,  it  appeared  that  the  dock  and  basin 
were  opened  for  public  use  on  the  3d 
March,  1859.  The  basin  opened  into 
the  river  T.  between  two  piers  distant 
120  feet  apart :  in  constructing  the  basin 
a  bank  was  put  across  it  for  keeping  out 
the  water  during  the  excavation :  when 
the  excavation  was  completed,  the  opera- 
tion of  cutting  through  the  bank  was 
commenced,  and,  at  the  time  of  the  acci- 
dent to  the  plaintiffs'  ship,  a  channel  70 
feet  wide  had  been  cleared  through  the 
bank,  opposite  the  middle  of  the  space 
between  the  piers  at  the  entrance  of  the 
basin  :  at  the  time  when  the  dock  was 
opened,  the  70  feet  channel  had  b^en 
excavated  to  about  3  feet  6  inches  above 
the  bottom  of  the  rest  of  the  basin,  and 
the  dredging  of  the  channel  was  con- 
tinued from  that  time  until  the  plain- 
tiffs' ship  went  out.  The  plaintiffs*  ship, 
which  was  of  674  tons  burthen,  entered 
the  dock  on  the  9th  March,  and,  having 
received  a  cargo,  went  out  on  the  1 9th 
March,  under  the  charge  of  a  river  pilot, 
and  whilst  proceeding  through  the  basin, 
grounded  on  the  bank.  The  channel 
was  not  marked  by  buoys  or  otherwise. 
The  pilot  who  had  taken  a  larger  ship 
out  on  the  Sth  March,  knew  the  state  of 
the  basin.  Held  by  this  Court,  and 
affirmed  by  the  Exchequer  Chamber, 

1.  That  it  was  the  duty  of  the  defend- 
ants to  take  reasonable  care  to  make 
their  dock  and  basin  safe  for  navigation 
before  they  opened  them  to  the  public; 
and  therefore  they  were  liable  for  negli- 


gence  in  opening;  tbem  before  the  chan- 
nel had  been  well  cleared. 

2.  That  assuminp;  the  knowledge  of  the 
state  of  the  basin  by  the  pilot  to  be  the 
knowledge  of  the  plaintifis,  it  was  nu 
excuse  for  the  defendants,  inasmuch  as 
the^  contended  that  the  state  of  the 
basin  was  not  such  as  to  make  it  impru- 
dent to  take  the  vessel  out ;  and  the  jury 
had  negatived  mismanagement  on  the 
part  of  those  who  had  charge  of  the  ves- 
sel. Thompson  v.  The  North  Ecutem 
Bailway  Company^  106. 

Seei2ai/tray  Company. 

Death  by.     See  Death  by  Negligence. 

NOTORIOUSLY  BAD  CHARAC- 
TER. 

See  ProetUutes. 

NOVELTY. 
See  Patent. 

NUISANCE. 
See  Highway,  Nuisance  to^  II.  III. 

OCCUPATION  ROAD. 
See  Highway^  I. 

OFFICE. 
Continuance  in.     See  Churchtoarden, 
Corporate.     See   Clerk  of  the  Peace, 


orporai 
Costs, 


V.VI 


OMISSION  TO  STAMP  ARTICLES. 
See  aerk,  Articled,  IL 

ORDER. 

In  bastardy.    See  Arrest. 

Of  justices.      See  Highvoay.  L     Bate. 
Church,  III.  IV. 

Of  maintenance.     See  Pauper  Lunatic, 
IL  IIL 

Of  removal.     See  Removal^  Order  of. 


PARISH. 
See  District  Parish, 

PARTICULAR  AVERAGE. 
See  Marine  Insurance,  I.  IL 

PATENT. 

Action  for  infringement  of  a  patent 
for  '*  improvements  in  fishes  and  6sh 
joints  for  connecting  the  rails  of  rail- 
ways.** The  specification  claimed  **the 
constructing  fishes  for  connecting  the 
rails  of  railways,  with  a  groove  adapted 
for  receiving  the  heads  of  the  bolts  or 
rivets  employed  for  securing  such  fishes, 
and  the  application  of  such  fishes  for  con- 
necting the  rails  of  railways." 

1.  The  invention  claimed  by  the  pa- 
tentee as  his  when  applied  to  the  pieces 
of  iron  used  for  holding  together  the  ends 
of  rails  to  make  them  for  practical  pur- 
poses a  continuous  solid  oody,  had  pre- 
viously been  known  and  used  as  applied 
to  pieces  of  iron  used  for  holding  together 
the  broad  sides  of  pieces  of  wood,  placed 
vertically  upon  one  another,  to  make 
them  for  practical  purposes  a  continuous 
solid  body ;  but  had  never  been  applied 
for  the  purpose  of  fastening  timbers 
placed  end  to  end  in  contact  with  each 
other:  Held,  by  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  Queen's 
Bench,  that  the  alleged  invention  was  a 
mere  application  of  an  old  contrivance  in 
the  old  way  to  an  analogous  subject, 
without  any  novelty  or  invention  in  the 
mode  of  applying  such  old  contrivance 
to  the  new  purpose,  and  therefore  was 
not  a  valid  subject  matter  for  a  patent 

2.  Before  the  date  of  the  patent,  a 
scarf-joint  in  a  railway  bridge  had  been 
fished  by  means  of  a  grooved  plate  of 
iron  running  the  whole  length  of  the 
brid^  for  Sie  purpose  of  supporting  its 
flooring,  as  well  as  for  fishing  the  jomt : 
but  the  iron  plate  was  not  u^  with  the 
view  either  of  obtaining  greater  strength 
with  an  equal  weight  of  metal,  or  of  pro- 
ven ting  the  heads  of  the  bolts  from  turn- 
ing round,  both  which  purposes  were 
contemplated  by  the  patent :  Held,  by 
the  Queen*8  Bench  (sed  Quart  by  the 


Exchequer  Chamber),  that  this  was  not 
a  prior  use  of  the  invention  which  invali- 
dated the  patent.  Hanoood  v.  The  Great 
Northern  Railway  Company^  194. 

PAUPER  LUNATIC. 

I.  A  justice  of  a  borouffh  not  having  a 
quarter  sessions  has  no  jurisdiction,  under 
sect.  67  of  Stat.  16  &  17  Vict,  c.  97.,  to 
send  a  pauper  lunatic  to  an  asylum ;  and 
this  bj  reason  of  the  meaning  assigned  to 
the  word  "  borough*  by  the  interpreta- 
tion clause,  sect.  182.  Churchwardens 
of  Favershanif  appellants,  Ouardiawt  of 
Isle  of  Thanet  Union,  respondents,  275. 

II.  The  jurisdiction  of  justices  under 
sect.  97  of  that  Act  to  adjudge  the  settle- 
ment of  a  pauper  lunatic  and  make  an 
order  for  his  maintenance,  attaches  where 
he  is  de  facto  confined  in  an  asylum  ; 
and  their  order  is  not  invalidated  by  the 
fact  that  he  was  sent  there  by  a  justice 
who  had  no  jurisdiction:  (per  Wight- 
num  and  Meuor  J  J. :  Crompton  J.  dis- 
sentiente.)   Id, 

IIL  In  1 854,  a  pauper  lunatic  was  sent 
to  fill  asylum  at  the  charge  c>f  tUti  pansh  of 
C  in  whiuh  sbelmd  ftt-quired  tlie  status 
of  irremovability  ;  her  maintenane^  wa* 
eharged  to  C,  ami  iillijwed  in  the  balf 
yearly  audit*  until  Michaelmas,  1860, 
when  tho  cjveri?eer  of  C.  obj<*eted  that 
they  ought  ta  be  chargi^d  to  the  common  ] 
ftind  of  the  Union  to  which  C  belonged. 
The  auditor  diajillowcd  the  costa  for  the 
mn  months  ending  MicMdmax^  18 (JO, 
agflinist  the  parifih,  and  transferred  them 
lo  the  common  Unton  fund  iccfmnt,  but 
refused  to  reopen  tho  accounts  previoujiiy 
audited.  On  motion  lo  vary  the  allow- 
ance, brourrht  up  by  certiorari  under 
Stat. 7  &  8  Viet  e  lOK  j.  3.^,,  by  eredit- 
Ing  the  parish  of  C  with  the  suma  piiid 
in  previous  years  and  dt?bitinfj  the  com-  I 
man  fund  of  the  Union  with  those  suoia  :  , 
h&id^  that  the  auditor  did  ri^ht  in  not 
reopening  the  arcounts  pre vjousiy  Audit- 
ed, The  Queen  v.  The  InhahitmU  of 
Ckidding.^tone,  294, 


PILOT, 

See  Ne^lfgfncc, 


PLEADING. 

I.  Declaration  stated  that  the  defend- 
ants wrongfully  raised  an  embankment 
near  the  plaintiff's  house,  and  wrongfully 
continued  the  same,  by  reason  whereof 
large  quantities  of  water  flowed  against 
and  into  the  house:  with  an  averment 
of  special  damage.  Plea,  that  the  em- 
bankment was  raised  and  continued  by 
the  defendants  under  certain  Acts  of 
Parliament.  Replication  :  that,  although 
the  embankment  was  raised  and  con- 
tinued under  the  Acts  of  Parliament, 
the  flowing  of  the  water  against  and  into 
the  plaintiff's  house  was  occasioned  by 
the  wrongful  construction  and  negligent 
and  improper  raising  of  the  embankment, 
and  the  want  of  proper  and  sufficient 
drains  to  the  same,  and  the  continuing 
the  embankment  so  wrongfully  con- 
structed and  insufficiently  drained.  On 
demurrer,  held : 

1.  That  a  departure  in  pleading  was 
ground  of  general  demurrer. 

2.  That  the  replication  was  not  a  de- 
parture from  the  declaration ;  by  Cromp^ 
ton  and  Blackburn  J  J.,  Cochoum  C.  J. 
not  A^ssentiu^.  Brine  v.  The  Great 
Wf^icrn  l^uiliea^  Compan^^  402, 

IL  A  declaration  for  breach  of  a  eove- 
nant  or  contrairt  for  quiet  enjoyment 
must  allege  an  eviction  by  a  person 
claiminj;  title  parnoniunt*  HaU  v.  The 
City  iff  LmUon.  Bretivry  Ctrntpmr^, 
Limited,  737. 

POLICE  CONSTABLE. 

See  ArrejtL 


POOR  LAW  AUDIT, 

In  1854,  a  pauper  lunatic  was  sent  to 
an  asylum  at  the  charge  of  the  parish  of 
C,  in  whiL'h  she  had  iiequired  the  status 
of  irremovability  :  her  maintenance  was 
chari^^jd  to  C,  and  allowed  in  the  half 
)' early  audits  until  Mwhadmas^  tS60, 
when  the  overROcr  of  C,  objected  that 
they  ought  to  be  charged  to  Ihe  common 
fund  of  the  Union  to  whtdi  C  belonged. 
The  auditor  disallowed  the  eost$  for  the 
six  monthif  ending  Michaelmas,  JH60, 
ngBlnst  the  parish,  and  t^an^ferred  them 


to  the  common  Union  fund  account,  but 
refused  to  reopen  the  accounts  previously 
audited.  On  motion  to  vary  the  allow- 
ance, brought  up  by  certiorari  under 
Stat.  7  &  8  Vict  c,  101.  9.  35.,  by  credit- 
ing the  parish  of  C  with  the  sums  paid 
in  previous  years  and  debiting  the  com- 
mon fund  of  the  Union  with  those  sums  : 
held,  that  the  auditor  did  ri^ht  in  not 
reopening  the  accounts  previously  au- 
dited. The  Queen  v.  The  Inhabitants  of 
Chiddingstoney  294. 

POOR  RATE. 
See  Bate^  Poor, 


POST,  SERVICE  BY. 
See  Process,  Service  of, 

PRESENTMENT. 
See  Commissioners  of  Sewers. 

PRIVILEGE  FROM  ARREST. 
See  Arrest^  Privilege  from, 

PROCESS,  SERVICE  OF. 

By  Stat.  4  &  5  W.  4.  c,  76.  s,  79.,  no 
pauper  shall  be  removed  under  any  order 
of  removal  until  twenty-one  days  after  a 
notice  of  chargeability,  accompanied  by 
a  copy  of  the  order  and  of  the  examina- 
tion, shall  have  been  sent  *'  by  post  or 
otherwise/'  by  the  overseers  of  the 
parish  obtaining  the  order,  to  the  over- 
seers of  the  parish  to  whom  the  order  is 
directed.  <•  Held  that,  admitting  that  the 
delivery  of  those  documents  in  the  ordi- 
nary manner  would  be  service  of  an 
order  or  process  within  stat.  29  Car,  2. 
c.  7.  s,  6.,  the  transmission  of  them  by 
post  under  sect.  79  of  stat.  4  8c  5  W,  4. 
c.  76.,  where,  by  the  ordinary  course  of 
post,  they  reached  on  Sunday  the  hands 
of  the  overseers  of  the  parish  to  whom 
the  order  was  directed,  was  not  void  by 
stat.  29  Car,  2.  c,  7.  s,  6.  The  Queen 
y.  llie  Inhabitants  of  Leominster,  391. 

PROHIBITION. 
See  Rate,  Church,  II. 


PROSTITUTES. 

Prostitutes,  as  such,  are  "  persons  of 
notoriously  bad  character**  within  the 
meaning  of  a  licence  to  sell  exciseable 
liquors.    Parher  y.  Green,  299. 

PUBLIC  NUISANCE. 
See  Highway,  Nuisance  to, 

PUBLIC  HEALTH  ACT. 

I.  Arbitrators  under  the  Public  Health 
Act,  1848,  11  &  12  Vict,  c,  63,,  before 
they  entered  on  the  reference,  but  after 
the  twenty-one  days  within  which,  by 
sect.  125,  tney  ought  to  make  their  award, 
appointed  an  umpire.  By  sect.  127,  the 
costs  are  in  the  discretion  of  the  umpire, 
and  the  submission  may  be  made  a  rule 
of  Court.  The  umpire  awarded  the 
amount  of  compensation  to  be  made  to 
the  plaintiff,  and  that  the  costs  of  the 
reference  should  be  paid  by  the  Local 
Board  of  Health.     Held, 

1 .  That  the  appointment  of  the  umpire 
was  not  too  late. 

2.  Per  Cochbum  C.  J.,  Blackburn  and 
MeUor  JJ.,  Crompton  J.  dissentiente, 
that  an  action  could  not  be  brought  for 
the  cost«  until  they  had  been  taxed. 
Holdsujorth  V.  Barsham,  j*c.,  480. 

n.  A  Local  Board  of  Health  for  a 
non-corporate  district,  acting  under  The 
Public  Health  Act,  1848  (11  &  12  Vict, 
c,  62.),  gave  notice  to  the  owners  of  the 
premises  fronting,  adjoining,  or  abutting 
on  certain  streets,  requiring  them  to 
**  sewer,  level,  pave,  flag,  and  channel** 
the  same,  according  to  the  provisions  of 
sect  69  of  that  Act ;  which  notices  not 
being  complied  with  within  the  specified 
time,  the  Board. entered  into  contracts 
with  a  third  person  for  the  performance 
thereof;  which  contained  provisions  that 
the  contractor  was  to  be  paid  for  the 
work  when  the  money  was  collected  from 
the  owners  of  the  adjacent  properties : 
the  work  was  done  accordingly,  but  the 
owners  having  refused  payment,  the  jus- 
tices of  the  peace  before  whom  they  were 
summoned  for  non-payment  dismissed 
the  summonses :  Held,  on  a  case  in  which 


tbe  Court  was  empowered  to  draw  in- 
ferences of  fact,  that  the  contractor  was 
entitled  to  sue  the  Board  of  Health  for 
the  work  done  bj  him  under  the  con- 
tracts.  JVarthington  v.  Sudlow,  j-t;.,  508. 

QUARTER  SESSIONS. 
Appeal  at. 

I.  An  order  for  the  removal  of  a 
pauper  and  his  family  from  the  parish 
of  P.  to  the  parish  of  C  was  made  on 
the  18th  Augwit^  1860,  and  notice  of 
chargeabilitj,  accompanied  by  a  copy  of 
the  order  and  a  statement  of  tne  grounds 
thereof,  including  the  particulars  of  the 
settlement  relied  on,  were  sent  on  the 
SOth  Avgusty  and  a  copy  of  the  deposi- 
tions upon  which  the  order  was  made 
were  delivered  on  the  19th  September, 
On  the  1st  of  October  notice  of  appeal 
to  the  next  Quarter  Sessions  for  the 
county  of  S.  was  given.  Those  Sessions 
were  held  for  the  Eastern  division  of 
that  county  on  the  15th  October  at  A., 
and  for  the  Western  division,  within 
which  the  respondent  parish  was  situ- 
ated, on  the  18  th  October  at  B,  The 
appellants  did  not  at  any  time,  on  or 
before  the  day  and  year  lust  aforesaid, 
send  or  deliver  to  the  respondents  any 
statement  in  writing  or  otherwise  of  the 
grounds  of  the  appeal.  By  the  custom 
and  practice  of  those  Sessions,  eight 
days  notice  of  appeal  was  required.  The 
appellants  applied  to  the  Sessions  at  B, 
to  receive  and  enter  the  appeal,  and  to 
respite  it  to  the  next  Quarter  Sessions 
as  matter  of  right,  and  without  shewing 
any  reason  for  the  delay  :  held,  that  they 
had  a  right  to  do  so,  as  they  had  not  been 
guilty  of  any  laches  in  giving  their  notice  ' 
of  appeal  r  p^r  Cri>niptonBJid3feihrJJ.^  ' 
dissentieiJte  BlQckhurn  J.  l^he  Qu^nv. 
Tht  Jmiices  of  Susie^^  C64. 

IL  After  notice  and  grounds  of  nppeal 
aeaitist  a  certificate  of  justices  far  the 
diversion  of  a  bighwflj,  the  person  at 
wboa«  instance  the  cerfificate  was  gWen 
gave  notice  thol  he  abandoned  further 
proceed  in  jrs,  and  should  not  apply  to  the 
Quarter  Sessions  for  the  enrolment  of 
the  certificate.  The  appeal  was  entered, 
andi  being  called  on  and  no  one  appear- 
ing, was  fl truck  out.  Afterwards  on  the  ' 
same  day  the  appellant  applied  for  costa 
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under  stat.  5  k  6  W.  4.  c.  50.  s.  90.,  by 
which  the  Quarter  Sessions  are  autho* 
rized  and  required  to  award  to  the  party 
giving  or  receiving  notice  of  appeal  such 
costs  and  expences  as  shall  be  incurred 
in  prosecuting  or  resisting  such  appeal, 
whether  the  same  shall  be  tried  or  not : 
Held,  that  the  Quarter  Sessions  were 
bound  to  make  an  order  for  the  costs. 
The  Queen  v.  The  Justices  of  the  West 
Riding  of  Yorkshire^  jrc,  811. 

Costs  at.    See  Appeal  ai^  IL 

QUIET  ENJOYMENT. 

I.  In  a  contract  for  the  demise  of 
land,  a  promise  of  quiet  enjoyment 
during  the  term  is  implied  by  law.  Ball 
v.  TTte  City  of  London  Brewery  Com* 
pany^  Limited^  737. 

II.  A  declaration  for  breach  of  a  cove- 
nant or  contract  for  quiet  enjoyment 
must  allege  an  eviction  by  a  person 
claiming  title  paramount.    Id, 

QUO  WARRANTO. 
See  Costs,  V.  VI. 

RAILWAY  AND  CANAL  TRAFFIC 
ACT. 

See  Railway  Company,  I. 

RAILWAY  COMPANY. 

I.  A  passenger  by  railway  from  L,  to 
TF.,  took  with  him  two  horses  and  a 
retriever  dog;  the  horses  were  put  into 
A  horae-box,  and  a  servant  of  the  dc- 
fepdtthts  proposed  thul  the  dog  Bhould 
be  placed  in  the  horse-box,  to  which 
tbe  plaintiff  assented^  The  dog  was 
fastened  in  the  horse-box  by  means  of  A 
leather  collar  round  its  iieck^  and  ft  strap 
thereto,  whfeh  passed  throuf;h  a  ring 
fixed  to  the  side  of  the  horse- box  ;  the 
collar  and  strap  were  fu  mi  shed  by  the 
phvintifT,  and  were  his  property.  The 
plaintifl"s  aitent  signed  a  ticket,  subject 
to  the  following  conditioner  '^The 
Company  will  not  he  liable  in  any  case 
(br  loss  or  damage  to  any  horse  or 
other   animal  above  the  value  of  402., 
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or  anj  dog  above  the  value  of  5/.,  unless 
a  declaration  of  its  value,  signed  by 
the  owner  or  his  agent  at  the  time  of 
booking  the  same,  has  been  given  to 
them,  and  by  such  declaration  the  owner 
shall  be  bound,  the  Company  not  being 
in  any  event  liable  to  any  greater 
amount  than  the  value  so  declared. 
The  Company  will  in  no  case  be  liable 
for  injury  to  any  horse  or  other  animal 
or  dog,  of  whatever  value,  when  such 
injury  arises  wholly  or  partially  from 
fear  or  restiveness.  If  the  declared 
value  of  any  horse  or  other  animal  ex- 
ceed 40/.,  or  anv  dog  5L^  the  price  of 
conveyance  will,  in  addition  to  the 
regular  fare,  be  after  the  rate  of  2|  per 
cent.,  or  6d,  in  the  pound,  upon  the 
declared  value  above  40/.  or  [5/.1, 
whatever  may  be  the  amount  of  sucn 
value,  and  for  whatever  distance  the 
horse  or  other  animal  is  to  be  carried.** 
The  plaintiff  made  no  declaration  of  the 
value  of  the  dog,  and  paid  Ss.  for  the 
carriage  of  it.  On  the  arrival  of  the 
train  at  W.  a  window  in  the  horse-box 
was  found  open,  throuffh  which  the  dog 
had  escaped,  and  was  Tost.  The  Court 
having  power  to  draw  inferences  of  fact, 

1.  Held  by  this  Court,  and  affirmed 
by  the  Exchequer  Chamber,  that  the 
loss  of  the  dog  was  not  occasioned  by 
neglect  or  default  of  the  plaintiff,  or  of 
the  defendants. 

2.  Held,  per  Cochbum  C.  J.  and  Black, 
htm  J.,  that  a  dog  is  one  of  the  animals 
to  which  the  proviso  in  sect^  7  of  The 
Railway  and  Canal  Traffic  Act,  1854, 
17  &  18  Vict,  c,  31.,  relates;  and,  per 
Wightman  J.,  and  the  Exchequer 
Chamber,  that  the  defendants  had  made 
themselves  liable  as  common  carriers  for 
carrying  the  dog. 

3.  Held,  per  Cockbum  C.  J.  and 
Blackburn  J.,  that  the  conditions  in  the 
ticket  were  not  just  and  reasonable 
within  that  section,  in  two  respects: 
first,  because  the  meaning  of  the  ticket 
was,  that  if  the  value  of  the  dog  ex- 
ceeded 5/.,  and  its  value  was  not  de- 
clared, the  Company  would  not  be 
liable  for  loss  or  damage  occasioned  by 
their  own  negligence :  secondly,  because, 
in  the  absence  of  evidence  by  the  Com- 
pany shewing  the  contrary,  the  extra 
charge  of  2i  per  cent,  was  excessive; 
and  therefore,  the  conditions  being  void. 


the  Company  were  liable,  as  common 
carriers,  for  the  full  value  of  the  dog. 
But,  per  Wigkiman  J.,  the  meaning  of 
the  ticket  was  that  the  Company  would 
not  in  any  case  be  liable  for  loss  or 
damage  beyond  5L  unless  the  value  was 
declared,  and  that  this  was  a  reasonable 
condition ;  and  that  the  Court  had  no 
means  of  ascertaining  whether  the  extra 
charge  of  2}  per  cent,  was  reasonable 
or  not,  and  therefore  the  plaintiff  was 
not  entitled  to  recover  more  than  5L 

4.  Held  by  the  Exchequer  Chamber, 
Erie  C.  J.,  WUUams  and  Keating  J  J., 
and  CkanneU  B.,  reversing  the  judgment 
of  the  Queen*s  Bench  (  WiMe  B.  dis- 
sentiente),  that,  assuming  sect.  7  ap- 
plied to  the  case,  the  conditions  in  the 
ticket  were  just  and  reasonable  within 
that  section ;  because  the  effect  of  the 
first  condition  was  not  to  exempt  the 
defendants  from  liability  for  loss  or 
injury  occasioned  by  wilful  wrong ;  and 
if  it  exempt«d  them  from  responsibility 
for  any  negligence  it  was  severable,  and 
valid  to  exempt  when  there  was  no  neg- 
ligence; and  It  lay  upon  the  plaintiff  to 
shew  that  the  extra  charge  in  the  third 
condition  was  exorbitant  or  unfair,  and 
the  question  whether  it  was  so  was  for 
a  jury,  and  not  for  the  Court. 

5.  Held,  by  Erie  C.  J.  and  Keating  J ^ 
that  sect.  7  was  confined  to  cases  in 
which  the  loss  or  injury  was  occasioned 
by  misconduct  on  the  part  of  the  Com- 
pany, and  did  not  appl^  where  it  oc- 
curred through  pure  accident.  Harritom 
V.  Tke  LarSoHf  Brighton  and  Soutk 
Coast  Railway  Company^  122. 

II.  The  plaintiff,  arriving  in  Lcmdon 
by  the  defendants*  railway  on  Saturday 
evening,  left  a  portmanteau  at  the  lug- 
ga^  and  cloak  office  on  the  up  platform 
of  the  PadcUngton  Station,  and  on  pay- 
ing 2d,  received  a  ticket  acknowledging 
the  receipt  with  printed^  conditions, 
among  which  was  a  notice  that  the 
Company  would  not  *Meliver  up  lug- 
gage except  to  persons  producing  the 
proper  receipt.**  On  Sunday  evening, 
intending  to  leave  London  hj  another 
railway,  he  came  to  the  Paddington 
Station  for  his  portmanteau,  and  found 
the  office  shut.  After  some  time  he  was 
told  by  a  porter  that  the  superintendent 
was  on  the  other  side ;  whereupon  he 


went  across  to  the  down  platform,  from 
which  a  train  was  starting,  and  the  su- 
perintendent sent  a  porter  with  a  key 
of  the  office,  and  he  obtained  his  port- 
manteau. He  was  thus  delayed  forty 
minutes,  and  prevented  from  leaving 
London  by  the  other  railway  that  night. 
In  an  action  for  not  re>delivering  the 
portmanteau  within  a  reasonable  time 
the  jury  found  for  the  plaintiff:  Held, 
that  by  the  ticket  the  defendants  were 
bound  to  deliver  up  the  portmanteau  on 
Svnday  as  well  as  on  other  days,  on  a 
reasonable  request  and  within  a  reason- 
able time ;  and  that  whether  there  had 
been  an  unreasonable  delay  was  a  ques- 
tion for  the  jury.  StaUardr,  Hie  threat 
Western  Railway  Company^  419. 


RAILWAYS. 

Clauses  Consolidation  Act. 

Declaration  stated  that  the  defend- 
ants, a  railway  Company,  under  the 
powers  of  their  Act,  took  for  the  pur- 
poses of  their  railway  a  portion  of  a 
highway  from  L,  to  fr .,  and  constructed 
the  railway  across  it,  and  a  deviation 
road  and  bridge  over  the  railway,  and 
by  the  execution  of  the  railway  and 
works  houses  of  the  plaintiff  were  inju- 
riously affected ;  and  set  out  proceedings 
in  an  arbitration  under  The  Lands  Clau- 
ses Consolidation  Act,  1845,  by  which 
the  umpire  appointed  by  the  arbitrators 
awarded  compensation  to  the  plaintiff. 
Plea,  setting  out  the  form  of  the  appoint- 
ment of  the  arbitrator  on  the  part  of  the 
defendants,  and  the  award,  which  recited 
the  notice  of  the  plaintiff  to  the  defend- 
ants that,  by  the  execution  of  the  railway 
and  works,  they  had  injuriously  affected 
certain  houses  of  which  the  plaintiff  was 
lessee,  being  four  houses  on  the  highway, 
and  eight  other  houses  which,  at  the 
time  of  the  execution  of  the  works,  were 
in  the  course  of  erection  for  the  purpose 
of  being  used  as  dwelling  houses,  front- 
ing a  new  road  running  at  right  angles 
to  the  highway,  and  found,  that  by  reason 
of  the  obstruction  of  the  highway,  by  the 
construction  of  the,  railway  across  the 
same,  the  access  to'  the  houses  of  the 
plaintiff  was,  notwithstandins;  the  sub- 
stitution of  the  deviation  road,  rendered 
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less  convenient  fbr  the  occupiers,  and 
many  persons  would  be  prevented  from 
passmg  the  same,  and  the  houses  had 
thereby  been  rendered  less  suitable  for 
being  used  and  occupied  as  shops,  and 
the  value  of  the  houses  had  been  greatly 
diminished.  On  demurrer,  held  by  this 
Court,  and  affirmed  by  the  Exchejiuer 
Chamber,  that  the  houses  of  the  plaintiff 
were  injuriously  affected  within  The 
Lands  Clauses  Consolidation  Act,  1845, 
8  &  9  Viet.  c.  18.  s,  68.,  and  The  Railways 
Clauses  Consolidation  Act,  8  &  9  Vict, 
c.  20.  s.  6.,  and  therefore  the  plaintiff  was 
entitled  to  compensation.  Chamberlain 
V.  The  West  End  of  London  and  Crystal 
Palace  Railway  Company^  605. 

Rating  of.    See  Local  Qovemment  Act. 


RATE. 


Poor. 


An  incumbent,  owner  of  a  tithe  ren^ 
charge,  who  voluntarily  endows  a  Dis- 
trict parish  formed,  for  spiritual  pur- 
poses, out  of  part  of  his  own  parish,  by 
framing  to  the  minister  of  such  new 
district  parish  a  rent  charge  charged 
on  the  tithe  rent  charge,  is  not  entitled 
in  an  assessment  to  uie  poor  rate,  to 
claim  a  deduction  from  the  total  amount 
of  tithe  rent  charge  in  respect  of  the 
portion  which  he  has  thus  granted  away. 
Lawrence,  appellant.  Overseers  of  ToUeS' 
hunt  Knights,  respondents,  533. 

Church. 

I.  Sect.  70>f  Stat.  58  O,  3.  c.  45., 
which  authorizes  rates  for  the  *'  repairs** 
of  district  churches,  includes  rates  "  to 
be  raised  within  the  district,  in  like 
manner  as  in  case  of  repairs  of  churches 
by  parishes,"  for  the  expences  necessary 
for  the  due  performance  of  the  offices 
of  the  church,  as  well  as  for  the  repairs 
of  the  fabric.  The  Queen  v.  Consistorial 
Court  of  London,  ^-c,  339. 

II.  The  parish  of  X.  was  divided  into 
three  ecclesiastical  districts,  under  sect. 
21  of  Stat.  58  O.  3.  c.  45.,  and  subject 
to  the  provisions  of  that  and  the  other 
Church  Building  Acts ;  and  one  of  such 


I 


districts  waa  aaatgned  to  a  cliurcb  called 
the  church  SL  B.^  bulk  under  the  provi- 
sions of  those  Acts  at  5.,  and  *  as  calM 
the  district  pariab  of  $t.  B,^  S.  A  rate 
^aji  made  in  form  •*  for  and  towanb  the 
repairs  of  tJie  district  pariah  church  of 
Si,  B.,  S.f"  but  in  fact  for  other  neces- 
sary e^pencea  also,  such  us  lighting  and 
wnahing,  and  atatlonerj  far  registers,  &c. 
Upon  a  rule  for  a  prohibition^  held,  that 
the  expeoeea  fnt  which  the  rate  waa 
made  were  legal.     Id. 

III.  Hj  A  local  Atit  the  vestry  of  the 
parish  of  C  wore  empowered  to  make 
rates,  among  other  things,  for  the  main- 
tenance of  the  church,  and  an  appi;al  to 
the  Quarter  Sessions  waa  given  against 
any  rate.  By  an  amending  Act  every 
rate  was  to  be  enftirced  by  sutnmona 
before  two  justices,  and  if  the  person 
Hummoned  should  not  prove  to  the  jui- 
tices  that  be  was  not  chargeable  with  or 
liaWc  to  pav  such  rate,  be  should  pay  it,  A 
person  in  ihat  parbh  who  waa  summoned 
for  non-payment  of  church  rate  proposed 
t*i  give  evidence  to  shew  that  the  rate 
had  not  been  duly  made,  wbieb  evidence 
the  justices  declined  to  bear.  Held,  that 
the  justices  had  no  jurisdiction  to  inquire 
into  the  validity  of  the  rate,  and  there- 
fore bad  no  power  to  state  a  case  for  a 
superior  Court  under  s tat.  20  ^  21  Vict. 
c.  43.  #.  2.     £jf  parte  May,  426. 

_  IV.  A  person  summoned  before  jus- 
tices for  non-paynjent  of  a  church  rate 
contended  that  the  summons  should  be 
dismissed  on  the  grounds  that  the  rate 
was  wrongly  described  in  the  summons 
tmd  that  the  rate  was  illegally  made. 
These  grounds  of  objection  having  been 
RTgned,  and  the  roagtstrates  being  about 
to  deliberate,  be  gave  notice  that  be  dis- 
j>ated  the  validity  of  the  rate  and  bis 
liability  to  pay  it ;  and  thereupon  the 
justices  decided  that  their  jurisdiction 
was  taken  away  by  the  third  proviso  to 
peel.  7  of  Stat*  53  G,  3.  c.  1^7-  This 
Court  refused  a  rule  on  the  justices  to 
make  an  order  for  payment  of  the  rate. 
Mx  parte  Mann$rii(^^  ^,,  431, 

REASONABLE  AND  PROBABLE 
CAUSE,  WANT  OK 

tSe§  Standwr^  IL 


EECOGNIZANCES  IN  CRIMINAL 
CASES, 

See  StaMe  of  Frauds^  L 

REGISTRAR. 
See  Superinterui^nt  EtgUirar. 

REGULA  GENERALIS, 
H,  2  IF.  4,  r  98,    Se^  Cads,  U. 
H.  25  Vici^  p.  60, 

REMOVAL,  ORDER  OF. 

L  Stat.  9  fie  10  Vict,  c,  66.1. 4., by  which 
"  no  warrant  shall  be  granted  for  the 
removal  of  any  person  becoming  charge- 
able in  respect  of  relief  made  neceasary 
by  sickness,  uolesa  the  justices  granting 
the  warrant  shall  stute  in  iiuch  w^irranv 
that  they  are  satisfied  that  the  aickness 
will  produce  permanent  disability^  ap- 
plies only  to  I  lie  case  of  sickness  of  tne 
person  removed.  The  Queen  v.  The  /«- 
habiianis  of  Si.  George,  Middlesex,  317. 

IL  Therefore  where  a  man,  in  conse- 
quence of  sickness,  left  his  wifti  and 
children  in  the  respondent  pariib,  and 
went  into  on  hospital  in  another,  aud  bis 
wife  and  children  became  chargeable  to 
the  respondent  pnri^hf  it  waa  Eehl  th«t 
au  order  for  thejr  removal  to  the  parish 
of  his  settlement  need  not  state  thdt  tbe 
justices  were  satisfied  that  the  sick neas 
would  produce  permanent  di:>ahilLiy, 
Id, 

IIL  By  Stat,  4  &  5  TF,  4,  c.T6.  i.  79,, 
1  no  pauper  bhall  be  removed  under  auj 
order  of  removal  until  twenty -one  dap 
after  a  notice  of  chargeabihty,  accom- 
panied by  a  copy  of  the  urder  and  of  tbe 
examination,  shall  b;ivc  been  sent  ^^  by 
post  or  otherwise,*'  by  the  overseers  of 
the  parish  obtaining  the  order,  to  the 
overseers  of  the  parish  to  whom  tbe 
order  is  directed,  Held  that,  admitUJig 
that  the  delivery  of  those  documents  in 
the  ordinary  manner  would  be  service  Gf 
an  order  or  process  within  slat  39 
Cor.  2,  e.  7,  *,  6-,  the  transmission  of 
them  by  poit  under  »ect-  7U  of  slat.  iU5 


REMOVAL. 


KEJNT. 


893 


W.  4.  c.  76.,  where,  by  the  ordinary 
course  of  post,  thej  reached  on  Sunday 
the  hands  of  the  overseers  of  the  parish 
to  whom  the  order  was  directed,  was 
not  void  by  stat.  29  Car,  2.  c,  7.  t.  6. 
The  Queen  y.  The  Inhabitants  of  Leo- 
minster,  391. 

IV.  An  order  for  the  removal  of  a 
pauper  and  his  family  from  the  parish 
of  F.  to  the  parish  of  C  was  made  on 
the  ISth  August,  1860,  and  notice  of 
chargeability,  accompanied  by  a  copy  of 
the  order  and  a  statement  of  the  grounds 
thereof,  including  the  particulars  of  the 
settlement  relied  on,  were  sent  on  the 
30th  August,  and  a  copy  of  the  deposi- 
tions upon  which  the  order  was  made 
were  delivered  on  the  19th  September. 
On  the  1st  of  October  notice  of  appeal 
to  the  next  Quarter  Sessions  for  the 
county  of  S.  was  given.  Those  Sessions 
were  held  for  the  Eastern  division  of 
that  county  on  the  15th  October,  at  A., 
and  for  the  Western  division,  within 
which  the  respondent  parish  was  situ- 
ated, on  the  18th  October,  at  B.  The 
appellants  did  not,  at  any  time  on  or 
betbre  the  day  and  year  last  aforesaid, 
send  or  deliver  to  the  respondents  any 
statement  in  writing  or  otherwise  of  the 
grounds  of  the  appeal.  By  the  custom 
and  practice  of  those  Sessions,  eight  days 
notice  of  appeal  was  required  The 
appellants  applied  to  the  Sessions  at  B, 
to  receive  ana  enter  the  appeal,  and  to 
respite  it  to  the  next  Quarter  Sessions 
as  matter  of  right,  and  without  shewing 
any  reason  for  the  delay :  held,  that 
they  had  a  right  to  do  so,  as  thejr  had 
not  been  guilty  of  any  laches  in  giving 
their  notice  of  appeal:  per  Crompton 
and  Mellor  JJ.,  dissentiente  Blackburn 
J.  The  Queen  v.  The  Justices  of  Sussex, 
664. 

SuEpension  of. 

Upon  an  appUoation,  under  stat.  35 
O*  3.  c.  lOL  -r.  2. 1  fur  a  warriint  of  dis-  ] 
treis  to  levy  tb«  charges  incurred  by  i 
the  suspenabn  of  an  order  of  removal,  I 
tbe  justice  cannot  incjuire  into  the  merita 
of  the  ur<ier  direcfing  pnyuietit,  but  h 
bound  to  enforce  it  bj  issuing  his  wur- 
rsLDt*     And  ibis  holds  even  where,  by 
reason  of  the  amount  ordered  to  be  paid  , 


not  exceeding  20?.,  there  is  no  appeal 
against  the  order.  The  Queen  y.  Higgin- 
son,  4rc.,  471. 

RENT. 
See  Building  Society,    Lease, 
Charge,  Tithe.    See  District  Parish. 


REPAIR. 

See  Commissioners  of  Sewers.     Church 
Rate,  I.  II. 


REPLICATION. 
See  Pleading,  I. 

RESEALING. 
See  Summons,  Writ  of, 

REVOCATION   OF  AUTHORITY. 
See  Authority,  Revocation  of. 

SCOTCH  BANKRUPTCY. 

I.  The  Bankruptcy  (Scotland)  Act, 
1856,  19  &  20  Vict  c.  79.  *.  47  ,  enacts 
that  a  warrant  granting  protection  shall 
protect  the  debtor  from  arrest  in  Oreat 
Britain  and  Ireland,  and  Her  Majesty*s 
other  dominions,  for  civil  debt  con- 
tracted previous  to  the  sequestration ; 
but  such  warrant  shall  not  be  of  any 
effect  against  the  execution  of  a  warrant 
of  apprehension  in  meditatione  fuge  or 
ad  factum  pmstandum,  or  for  any  cri- 
minal act :  Held,  that  the  exception  ex- 
tended to  like  process  in  England  and 
Ireland  and  other  parts  of  the  Queen's 
dominions.    Button  v.  Htdley,  748. 

II.  The  defendant  being  about  to 
leave  thb  eountry  for  New  Zealand  wm 
arrested  on  a  capias  under  stnt,  1  &  2 
VkL  e.  no*  *,  3.  The  plaintiff  bad 
proved  his  debt  in  Scotland ;  und  a  war- 
rant of  protefjtioD  had  been  granted  to 
the  defendant  far  a  limited  period,  which 
had  not  elapsH^d  when  he  wtis  arretted  : 
heldi  that  the  defendant  was  not  entitled 
to  be  diseharged*    /</, 


III.  The  plaintiff  suedas  trastee  of  the 
estate  and  efi'ects  of  a  bankrupt  in  Scot' 
land,  under  a  sequestration  in  that  coun- 
try ;  for  money  received  for  the  use  of 
the  plaintiff  as  trustee  after  the  bank- 
ruptcy, and  for  interest  due  from  the 
defendant  to  the  plaintiff  as  trustee  after 
the  bankruptcy.  The  defendant  pleaded 
that,  before  he  had  notice  of  the  bank- 
ruptcy, and  before  the  sequestration,  he 
gave  credit  to  the  bankrupt  by  becoming 
the  indorsee  and  holder  DonI  fide,  with- 
in the  meaning  of  the  Scotch  law,  of  a  bill 
of  exchange  drawn  by  M,  jr  Co,  upon  the 
bankrupt  for  the  sum  &c.,  and  accepted 
bv  the  bankrupt,  which  bill  became  pay- 
aole  after  the  bankruptcy,  and  "  which 
credit  so  given  was  a  credit  of  a  na- 
ture likely  to  end  in  a  debt  from  the 
bankrupt  to  the  defendant,  and  the 
amount  of  the  said  acceptance  was,  at  the 
time  of  the  commencement  of  this  suit, 
and  still  is,  due  to  the  defendant,  and, 
together  with  interest  thereon,  equals  the 
plaintiff*s  claim  :  and  the  bankrupt  gave 
credit  to  the  defendant  by  consigning 
goods  to  him  for  sale  for  the  said  bank- 
rupt, and  upon  the  terms  that  the  pro- 
ceeds should  be  remitted  and  paid  to  the 
bankrupt  in  Scotland :  and  that  the  money 
sought  to  be  recovered  by  the  plaintiff  is 
the  proceeds  of  and  money  arising  from 
the  sale  of  the  said  goods  under  and  ac- 
cording to  the  terms  of  the  said  consign- 
ment, and  which  said  consignment  was 
of  a  nature  likely  to  end  in  a  debt  from 
the  defendant  to  the  bankrupt :  and  the 
defendant  says  that  he  is  ready  and  will- 
ing, and  hereby  offers,  to  set  off  the 
amount  so  due  to  him,  the  defendant,  as 
indorsee  and  holder  of  the  said  bill  of  ex- 
change as  aforesaid,  against  the  claim  of 
the  plaintiff  in  respect  of  the  matter 
herein  pleaded  to,  and  that,  by  the  law 
of  ScoUandt  he  is  entitled  so  to  do,  and 
such  set-off  forms  an  answer  to  the  plain- 
tiffs claim :"  held,  that  the  plea  was  good. 
MacFarloM  v.  NorrUy  783. 

SERVANT. 
See  Master  and  Servant, 

SERVICE  OF  PROCESS. 
See  Remocalt  Order  of^  III. 


SESSIONS. 
See  Qfwrier  Seesions. 

SET-OFF. 

SenMe^  that  set-off  is  matter  of  pro- 
cedure, and,  as  such,  determinable  by 
the  lez  forL  MaeFarUme  y.  NorrU^ 
788. 

See  CoeUy  IL  IV.,  and  Trwsk  Act. 

SETTLEMENT,  ORDER  OP. 
See  Pauper  Lunatic, 

SEWERS. 
See  Commisnanere  of  Sewers. 

SICKNESS. 
See  Removal^  Order  of,  I.  IL 

SIGNING  JURY  LISTS. 
See  ChttrchiDardenj'LL 

SLANDER. 

I.  A  coroner,  holding  an  inquest  on  a 
dead  body,  is  not  liable  to  an  action  for 
words  falsely  and  maliciously  spoken  by 
him  in  his  address  to  the  jury.  Thomas 
V.  Churton,  475. 

II.  Qu4Bret  per  Cockbum  C.  J.,  if  they 
had  been  spoken  by  him  maliciously,  and 
without  reasonable  and  probable  cause? 
Id 

SOCIETY. 
See  BuildingySocietif, 

STAMP. 
Omitting  to.     See  Clerh,  Articled,  I. 


STATUTE. 


Of  Frauds. 


/ 


L  A,,  at  the  reouest  of  B.,  entered 
into  recognizances  tor  the  appearance  of 
J9.*8  daughter  at  the  Central  Criminal 
Court,  to  which  she  had  been  committed 
to  take  her  trial,  on  a  charge  of  misde- 
meanor ;  and  B^  in  consideration 
thereof,  agreed  to  indemnify  A,  against 
all  liability,  and  from  all  costs,  damages 
and  expences  iu  respect  to  the  same. 
B*B  daughter  not  having  appeared  ac- 
cording to  the  recognizances,  they  were 
estreated,  whereby  A.  was  obliged  to 
pay  the  amount,  and  incurred  other  ex- 
pences: held,  that  this  was  a  special 
promise  to  answer  for  the  debt,  default 
or  miscarriages  of  another  person,  within 
the  Statute  of  Frauds,  29  Car.2.  c.  3. 
8,  4.,  and,  as  such,  could  not  be  sued  on 
without  an  agreement  or  memorandum 
or  note  in  writing.  Crippa  y.  HartwUy 
697. 

n.  Qttiere,  whether,  in  order  to  bring 
a  case  within  sect.  4  of  the  Statute  of 
Frauds,  29  Car.  2.  c.  8.,  the  debt  or  de- 
fault must  be  towards  the  promisee  ?  Id, 

Of  Limitations. 

The  last  day  for  resealing  a  writ  of 
summons,  so  as  to  save  the  Statute  of 
Limitations,  expired  on  Saturdcof  the 
28th  December^  within  the  Christmas 
holidays.  A  party  who  attended  at  the 
office  on  that  day  'for  the  purpose  found 
it  shut,  and  the  officer  having  refused  to 
reseal  the  writ  on  the  following  Monday^ 
the  30th,  the  Court  refused  to  order 
him  to  do  it  aflerwards,  nunc  pro  tunc. 
Evans  v.  Janes^  45. 

Of  Mortmain.    See  Devise. 

SUMMONS,  WRIT  OF. 

The  last  day  for  resealing  a  writ  of 
summons,  so  as  to  save  the  Statute  of 
Limitations,  expired  on  Saturday  the 
28th  December^  within  the  Christmas 
holidays.  A  party  who  attended  at  the 
office  on  that  day  for  the  purpose  found 
it  siiLji,  lunl  the  officer  hiivint;;  rt^ fussed  to 
reseal  the  writ  on  the  followmg  Mtmday^ 
the  30th,  the  Court  refused  to  order  bim 
to  do  it  afterwardfli  nunc  pro  nunc. 
Mvaits  v.  JmeSf  ^%. 


SUNDAY. 

See  Removal,  Order  of,  III. 
Company,  II. 


Railway 


SUPERINTENDENT  RE- 
GISTRAR. 

L  Under  stat.  6  &  7  TF.  4.  c.  86.  s.  7. 
the  clerk  to  the  board  of  guardians  of  a 
union  created  under  stat.  4  &  5  fV,  4. 
c.  76.  has  no  right  to  be  Superintendent 
Registrar  except  in  the  case  of  the  first 
appointment  after  stat.  6  &  7  TF.  4.  c.  86. 
coming  into  operation  ;  and  on  any  sub- 
sequent vacancy  the  power  ojf  appoint- 
ment is  in  the  board  of  guardians.  The 
Queen  v.  Aeason,  795. 

II.  W.A.,  who  was  clerk  to  the  board 
of  guardians  of  a  union,  created  under 
stat.  4  &  &  W.4.  e.  76.,  and  was  also 
Superintendent  Registrar  appointed  by 
the  Registrar  General,  under  stat.  7 
W.4&1  Viet.  e.  22.,  died  on  January 
4th,  1861.  On  the  17th  January,  the 
defendant  was  appointed  Superintendent 
Registrar  by  the  board  of  guardians. 
On  the  14th  February,  the  relator  was 
appointed  clerk  to  the  board  of  guar- 
dians. Upon  information  in  the  nature 
of  quo  warranto,  Held,  that  the  de- 
fendant was  duly  appointed  Superin- 
tendent Registrar.    Id, 

TENANCY  AT  WILL. 
See  Building  Society. 

TICKET. 
See  Railway  Company. 

TIME  FOR  APPEALING. 
See  Quarter  Sessions^  Appeal  at,  I. 

TITHE  RENT  CHARGE. 

See  District  Parish, 


TITLE  DEEDS. 
See  De^Tme, 


TOTAL  LOSS. 
See  Marine  IniMrance. 

TRAMWAYS. 
See  Highway^  NuisoMce  to,  L 

TRUCK  ACT. 

The  defendants,  master  mannfac- 
turera,  employed  the  plaintiflf,  an  arti- 
ficer, without  any  agreement  in  writing, 
to  make  stocking  heels  at  7d.  a  dozen. 
The  plaintiff  was  to  find  the  labour,  and 
to  work  on  the  defendants*  premises, 
using  their  frame.  The  settlements  were 
weekly.  The  amount  due  for  the  plain- 
tiff*8  work  was  first  ascertained;  then 
fi  om  the  sum  coming  to  him  were  de- 
ducted the  following  charges :  (1 .)  Frame 
rent,  for  the  use  of  the  frame  with  which 
he  worked,  at  Is,  9d,  per  week.  ^2.) 
Machine  rent,  at  4d,  per  week.  (3.) 
For  standing  room  in  the  defendants* 
factory,  at  sS.  per  week.  (4.)  Winding 
the  yam,  at  la.  per  week.  (5.)  Fines 
for  irregular  attendance,  at  A^d,  a  quar- 
ter of  a  day  for  time  of  absence.  (6.) 
Gas  for  lighting  the  defendants'  factory, 
at  Ad,  per  week.  (7.)  Fire  for  heating 
tiie  defendants*  factory.  The  amount 
of  work  performed  by  the  plaintiff  during 
the  time  he  was  in  the  defendants'  employ 
▼aried  from  time  to  time  according  to  the 
state  of  trade,  the  plaintiff  being  some* 
times  employed  for  a  greater  and  some- 
times for  a  smaller  number  of  hours  in 
the  day ;  but  the  charges,  with  the  ex- 
ception of  the  fines,  were  fixed  and 
uniform,  and  were  made  whatever  the 
amount  of  earning*.  In  an  action  to 
recover  wages  alleged  to  be  due,  the 
defendants  pleaded  Kever  indebted,  and 
a  set-off,  consisting  of  the  above  charges. 
Held,  per  PMx£  C.  B.,  BramweU  B. 
and  Byles  J,  ^affirming  the  judgment  of 
the  Court  of  Qneen*s  Bench,  which  was 
founded  upon  the  authority  of  Chawner 
V.  CSmmings,  8  Q.J9.dll),  WiUiama, 
Willes  and  Keating  JJ.  dissentientibus, 
that  a  contract  to  pay  the  plaintiff*8 
wages,  subject  to  the  above  deductions, 
was  not  a  contract  to  pay  part  of  such 


wages  otherwise  than  in  the  current  coin 
of  the  realm,  within  sect.  1  of  the  Truck 
Act,  1  &  2  W,  A,e,  37.,  and  was  there- 
fore legal.     Archer  y,  jamee,  61. 

TRUST  ESTATE. 
See  Devise. 

UMPIRE. 
See  Public  Health  Act,  L 

UNREASONABLE. 
Condition.     See  Railway  Company,  I. 

Delay.    See  Railway  Company,  IL 

VARIANCE. 

An  information  under  the  4  O,  4.  e* 
34.  e.  3.  described  the  defendant  as  hav- 
ing contracted  to  serve  **  T.  B,  and  bis 
partners.**  At  the  hearing  it  appeared 
that  the  contract  of  service  was  between 
the  defendant  and  'T.  B,,  on  behalf  of 
himself  and  his  partners,  constitnting 
The  R,  M,  A-  H.  Coal  Company  (Limits 
ed):  •*  held  that  this  variance,  if  it  were 
one,  was  cured  by  the  11  &  12  Vict  c, 
43.  «.  1.  Whittle,  appellant,  FranUand, 
respondent,  49. 


WAGES. 

See  Master  and  Servant,   I.  III.,  and 
Truck  Act. 


WANT. 

Of  reasonable  and  probable  cause.    See 
Slander. 


WAREHOUSE. 
See  Gunpowder. 

WARRANT 
See  Arrest, 


WEIGHING  MACHINE. 

Upon  the  conviction  of  a  railway 
Company  under  stat.  5  &  6  TF.  4.  c.  68. 
«.  28.,  for  having  in  their  possession  a 
weighing  machine  which  upon  examina- 
tion thereof,  duly  made  by  the  inspector 
of  weights  and  measures,  was  found  to 
be  incorrect:  held,  that  a  machine 
which,  from  its  construction,  was  liable 
to  variation  from  atmospheric  and  other 
causes,  and  required  to  be  adjusted 
before  it  was  used,  was  not  incorrect 
upon  examination,  within  the  meaning 
of  the  statute,  if  examined  by  the  in- 
spector before  it  had  been  adjusted. 
The  London  and  North  Western  Railway 
Company^  appellants,  Richards,  respond- 
ent, 326. 


WILL,  TENANCY  AT. 
See  Building  Society. 


WITHDRAWAL  OF  INFOR- 
MATION. 

See  Information,  Withdrawal  of. 


WITNESS. 
See  Evidence, 

WRIT  OF  SUMMONS. 
See  Summons,  Writ  of 


nAVwvn  \s\i  aotJOEs,  fristkbs*  fettmb  i^3«,  it*it  ffraKier,  i.  c 
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